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TRIPS-plus and "Raising the Bar"
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6.1 Introduction

With the arguable exception of Bahrain and Kuwait, which still have in place some pre-TRIPS

laws or laws with pre-TRIPS origins, the GCe states now have intellectual property regimes

which are generally TRIPS-compliant, even if they still show some shortcoming in some matters

of detail. The states have also demonstrated a general willingness to address the contentious

issue of the enforcement of their intellectual property protection obligations - albeit still with

mixed success. Yet, in common with other developing and least developed countries, they now

face additional pressures from the major industrialised countries, and from the United States in

particular, to adopt more comprehensive and higher standards of intellectual property protection

that go well beyond those required by TRIPS - in other words, TRIPS-plus standards. I This

pressure is being applied in two ways:

directly, through bilateral trade and investment agreements which include extensive and

detailed intellectual property protection frameworks, and which require accession to or

compliance with a number of TRIPS-plus international intellectual property protection

conventions;2

The tenn "TRIPS-plus" lacks precisc definition. but has come into increasingly common usage in the debate on
post-TRIPS intellectual property rights. It has becn described. in a gcncral scnse. as a "commitments which go
beyond what is already included or consolidated in the TRIPS Agreement:' (David Vivas, "Regional and
bilateral agrcements and a TRIPS-plus world: The Free Tradc Arca of the Americas", TRIPS Issues Papers No.
I, 4: available at www.iprsonline.org/icstd/docs/WIPO Vivas.pdf. last accessed 20 December 3005.
Morc specifically, it has been described as a "concept which refcrs to thc adoption of multilateral, plurilateral,
rcgional and/or national II' rulcs and practiccs which havc the effect of reducing thc ability of developing
countries to protect the public interest:' (Sisule Musungu & Graham Outfield. "Multilateral Agreements and a
TRIPS-plus World: The World Intellectual Property Organisation", TRIPS Issues Papers NO.3. 3: available at
www.iprsonline.org/ictsdldoeslWIPO Musungu Outfield.pdf. last accessed 20 December 2005.
The term covers ·'both those activities aimed at increasing thc Icvel of protection for right holders bcyond that
which is given in the TRIPS Agreement and those measures aimed at reducing the scope or effectiveness of
limitations on rights and exceptions under the TRIPS Agrcement:' (Vivas. supra).
The international conventions which commonly form part of the US bilateral treaty negotiating agenda include
WIPO·s Copyright Treaty (wcr) and Performances and Phonograms Trcaty (WPPT) in particular. but also
gcncrally inelude thc:

Patent Cooperation Treaty (PCT):
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indirectly, through the coercive lise of a threatened or actual withdrawal of preferential

trade provisions or imposition of trade-related sanctions or retaliation to "persuade"

trading partners to adopt TRI PS-plus intellectual property protection standards.

Bilateral trade and investment agreements, particularly free trade agreements (FTAs), are the

most common medium for imposing TRIPS-plus provisions. They typically contain extensive

intellectual property protection provisions, which the major industrialised countries lise to

establish standards which exceed those enshrined in TRIPS, or to remove or reduce the

flexibilities provided by or permitted in TRIPS, or to even establish protection in new areas of

intellectual property rights which go beyond the parameters ofTRIPS. 3

The process of utilising bilateral trade and investment agreements to impose TRIPS-plus

intellectual property protection has been described as a process which constitutes "raising the

bar" or a "global ralcheting" of intellectual property protection benchmarks. 4 This process,

which is seeing certain national intellectual property norms globalise upwards to those higher

standards at a remarkable rate, is dependent upon the following key elements:

forum shifting - in which the standard-setting agenda is moved from fora in which

difficulties are encountered in imposing TRIPS-plus standards (such as the WTO) to fora

Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite (1974)
(Brussels Convention):
Protocol relating to the Madrid Agreement Concerning the International Registration of Marks (1989)
(Madrid Protocol);
Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of
Patent Procedure (1980):
1·lague Agreement Concerning the International Registration of Industrial Designs (1999):
International Convention for the Protection of New Varieties of Plants (1991) (urDY Convention):
Trademark Law Treaty (rLT):
Patent Law Treaty (PLT).

See Report of the Asian Regional Workshop on Bilateral Free Trade Agreements. Kuala Lumpur. August 2005.
8; available at \\·wW.lwnside.org.sgltitle2/twninf0254.htm. last accessed 30 November 2005.
Peter Drahos. "BlTs and BlPs - 13ilateralism in Intellectual Propert/·. (2001) 4 Journal of World Intellectual
Properly 6. 798-99.



303 Chapter 6

in which success is more likely to be achieved (such as bilateral and regional

agreements);

co-ordinated bilateral and multilateral intellectual property protection strategies; and

entrenchment in bilateral agreements of the principle of ever-increasing minimum

protection standards. 5

The two major protagonists in this process of global integration are the United States and the

European Union, although the United States has been the lead player in respect of the Middle

East region. Utilised as key elements of the US bilateral strategy is the tactic of reward and

coercion - the former illustrated by the application of its Generalized System of Preferences

(GSP) and the promise of preferenlia I access and tariff treatment to US markets, and the latter by

the use of its annual Special 30 I Listing and the threat of trade retaliation.

The intellectual property provisions of the FTAs that the United States has recently concluded

with Bahrain (Bahrain FTA) and Oman (Oman FTA) dramatically illustrate how the United

States continually strives to "raise the bar", and mostly (but not always) succeeds. 6 There is

every possibility that current and impending FTA negotiations between the United States and the

other Gee states will cause the bar to be raised even higher. While the United States has stated

that it is pleased with the strengthened protection of intellectual property rights in its most recent

FTAs (including those with Morocco, Australia, Bahrain and Oman), it has also stated that it

would be seeking even higher levels of protection and enforcement provisions in agreements

currently under negotiation, including those in the Gulfwith the UAE, Kuwait and Qatar. 7

,
•

Ibid,798,
The nature of "raising the bar" in the context of the Bahrain and Oman FTAs is discussed in funher detail in
Sections 6.5,2 and 6.5.3 following.
USTR 2005 Special 30 I Repon, 2; available at
www.ustr.gov/assctsiDocumenl Librarv/RcporlS Publicationsl200512005 Special 301/assets upload filcl95 7
636.pdf, last accessed 20 December 2005.
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6.2 Bilateralism· "Multilateralism By the Backdoor"

Bilateral trade and investment agreements are promoted by their advocates as being stepping

stones towards full integration of their participants into a global free market economy, by

ensuring that governments implement the liberalisation, privatisation and deregulation measures

of the globalisation agenda. 8 They argue that the introduction of free trade and the removal of

regulations on investment that the bilateral agreements generate will lead to economic growth,

the reduction ofpoveny, increased living standards and employment opportunities. 9 The critics

of bilateral agreements, on the olher hand, argue Ihallhere is ample evidence to show Ihal, on the

contrary, the agreements merely allow transnational corporations more freedom to exploit

workers and to shape the national and global economies of the junior partners to suit the

corporations' interests. lo They further posit that these binding international agreements severely

constrain future governments in their policy options and help lock in existing economic reforms

which may have been imposed by the International Monetary Fund, the World Bank or the Asian

Development Bank, or pursued by national governments of their own volition. I
1 Some

commentators have argued at length that the self-interest mechanisms which are particular to the

US-sponsored bilateral agreements, such as the conditions relating to the protection of

intellectual property rights, their enforcement, and the control or check mechanisms for

managing the agreements are tantamount to an intrusion into domestic lawmaking. 12

•
'"
"
"

Aziz Choudry, "Bombarded by Bilateral Trade and Investment Agrcements", Bilaterals.org. March 2004, 3:
available at www.bilmcrals.orgfIMG/pdf/Bombardcd by Bilatcra 929{)9·2.rx:lf, last accessed 6 January 2006.
See also Peter Drahos and John Braithwaitc.lllformation Feudalism: Who OWIlS fhe Global Economy (2002), and
Carlos Correa "Bilateral Investment Agrcements: Agents of new global standards for the protcction of
intellectual property rightsT', GRAIN, August 2004; available at www.grain.orglbriefings!?id-186
Choudry, above n 8. 3.
Ibid. 4.
Ibid. 4.
See Drahos. above n 4. 798.
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Bilateral agreements have been critically painted as part of an insidious fast-expanding and

bewildering web, popping up like hydra's heads throughout the world, and constructing in

patchwork fashion whal the developed nations have not been able to impose through such

international fora as the WTO, or through multilateral negotiations. 13 They are also seen as

insidious because they are invariably conducted in unequal contest in closed session between

unequal partners - mainly a developed country and a developing or least developed country.

With the stronger partner having an established objective to protect its own economic and trade

interests, and having little or no interest in making allowance for the divergent or conflicting

national and developmental interests of the weaker partner, the resultant agreement is both

inevitable and predictable. As two commentators on bilateralism so colourfully, yet accurately,

describe the outcome of such a scenario, "Bilateralism is like cooking an elephant and rabbit

stew: however you mix the ingredients, it ends up tasting like elephant stew". 14

It has been suggested that, on intellectual property issues that really matter to it, the United

States has been able to utilise webs ofcoercion. '5 One of those webs of coercion is its strategy

of establishing bilateral agreements which include the introduction of TRIPS-plus standards of

intellectual property protection. Developing countries operate within an intellectual property

paradigm dominated by the United States and the European Union, and by international

business. TRIPS sets minimum standards, while bilateral arrangements raise the bar. '6

Developing countries can expect very few concessions on intellectual property issues, but are

"

"
"

Azi..: Choudl)'. "Bilatcral Tradc and Investmcnt Deals a Scrious Challengc to Global Justiec Movcments".
GRAIN. Deccmber 2003. I. Available at www.grain,org/rightsftripsplus.cfm?id=2. last accessed 30 Scptcmber
2005.
Petcr Drahos with John Braithwaite. Information Feudalism: Who Owns the Knowledge Economy? (2002). 194.
Petcr Drahos. "Dcveloping Countries and Intcrnational Intcllcctual Property Standard.Sctting·', (2002) 5 Journal
0/World lmelleclllal ProperlY 5. 781.
Ibid. 788.
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prepared to sign the bilateral agreements containing TRIPS-plus provisions in intellectual

property rights in order to gain access to US and EU markets or to avoid losing access to them. 17

However, critics of bilateralism tend to concentrate on the policies and practices of the United

States and the European Union, and appear to overlook the fact that many developing countries

also enter into bilateral trade and investment treaties with each other and with least developed

countries. These "south-south" bilateral agreements tend to include the same essential features

as the north-south agreements, particularly in respect of a broad definition of investments which

encompass intellectual property rights, restrictions on and compensation for expropriation, and

dispute resolution, although not to the same degree of complexity as the US or EC·sponsored

agreements. 18 Where US bilateral agreements in particular differ from the majority is in respect

offour crucial elements, which constitute the US agendas for control and self-interest, namely:

the creation in each case ofajoint committee of the two parties to manage and monitor

the particular agreement;

the imposition of strict limitations on performance requirements as a condition of

investing in the host country; and

the wholesale attachment, in effect, of TRIPS-plus protection obligations and

international conventions to the agreement; and

most importantly, the gross imbalance in the political power, industrial might, and

negotiating expertise of two unequal parties.

"
"

Ibid. 789.
See UNCTAD. "Investment Provisions in Economic Integration Agreements. 114-6. Document
UNCTAD/ITEJI1TI2005/10. available at www.unctad.orglcrtldocs/itciit200510 en.pdf. The Pan-Arab Free
Tradc Arca Agreement. sponsorcd by the Arab League and signcd at the League's Economic and Social Council
Mceting on 19 Febmary 1997, included provisions on trade, investments, intellectual property rights, and dispute
selllemenl. available at www.bilatcrals.orglarticle-prinl.php3?id article-2309. last accessed 19 July 2005. For
examples of South-South agreements involving thc GCC states. and with similar investment and intellcctual
propcrty provisions. sce the agrecments bclwcen Bahrain-Jordan. Kuwait-Pakistan. Oman-India. Qatar-Turkey.
Saudi Arabia-Korea. and UAE-Lebanon. all available at www.unctadxi.org/templates/DocSeareh
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The United States develops its bilateral strategy to expand and deepen control over its economic

ties with countries in the Middle East through a series of graduated steps which encompass a

range of bilateral agreements which either create a protection framework for intellectual property

rights or which contain specific protection provisions. 19 They include:

establishing Trade and Investment Framework Agreements (TIFAs), to initiate trade

liberalisation within the target state, and to "promote the establishment of legal

protections for [US] investors, improvements in intellectual property protection, more

transparent and efficient customs procedures and greater transparency in government

and commercial regulations,,;2o

establishing Bilateral Investment Treaties (BITs) to introduce common rules for

investment in each state, by incorporating international (that is, US) business rules and

norms into the domestic laws;

establishing the more comprehensive Free Trade Agreements (FTAs), as the principal

process by which US intellectual property rights industries are able to ensure that their

required and sought-after standards of protection keep pace with new developments;21

expanding these FTAs by bringing other regional or neighbouring states into them, and

eventually weaving these "subregional FTAs" into a greater US· Middle East Free

Trade Area;

USTR Robert Zocllick. "Global Trade and the Middle East: Reawakening a Vibranl Pase. Address delivered at
the World Economic Forum, Dead Sea, Jordan. 23 June 2003, 7-9; available al
www.uslr.gov/specch tcstllocllick/2oo3-06-23-jordan.pdf, last accessed 30 Seplembcr 2005. Sec also USTR
Fact Shect. "Middle East Free Trade Initiative", 23 June 2004, available at
www,uslr.govlDocument Libnuv/Fact Sheetsl2oo3/Middie East Free Trade Initiative,htmL last accessed 30
September 2005
USTR Tradc Facts "Middle East Free Tmdc lnitiativc: US Regional Plan to Spur Economic Growlh", 2 March
2004. at www,uslr,gov/Fact Sheetsl2oo4/middlc cast free trade initialive,html, last accessed 20 December
2005,
Report of the Industry Trade Advisory Committee on Inlellectual Property Rights (ITAC- I5). "U,S. - Bahrain
Frec Trade Agrecmcnt: thc Intellectual Property Provisions". 4: available at
www,uslr.gov/assets/Trade AgrccmcntslBihtcml/l3ahrain FTNRcportsiassets uplo'ld file822 5528.pdf. last
accessed 20 Deccmber 2005,
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supporting applications for WTO membership for those "peaceful countries in the region

that seek it,,·21,

providing financial and technical assistance and training to assist states develop the

capacity to take part in negotiations, implement trade agreements, and build legal and

. I· fi "entrepreneuna In rastructures;

using the US Generalized System of Preferences (GSP) programme and the USTR's

"Special 301" provisions as positive and negative reinforcement to control trade ties

with eligible and/or recalcitrant states.

T1FAs are promoted by the United Stales as precursors or stepping stones to FTAs and/or BITs.

They establish a political and legal commitment between two governments to cooperate on

promoting mutual trade and investment under a certain number of conditions. One of those

conditions commonly includes the establishment of a joint councilor committee to oversee the

cooperation of the two parties and the operation of the agreement. Historically, TIFAs pave the

way to full-fledged bilateral agreements on trade and investment at a later date.

In contrast to its public rhetoric to its signatory partners in respect of equal mutual protection,

the United States promotes BITs to US investors as designed to ensure that the investors receive

"

In this case. Saudi Arabia. Yemen. and Lebanon. Saudi Arabia applied for accession to GAIT (194 7) on 23 June
1993. and reaffirmed its intention to accede to WTO in December 1995. The original GAlT Working Party on
Saudi Arabia's accession continued as the WTO Accession Working Pany. Saudi Arabia eventually achieved
membership of WTO in November 2005. See Chapter 7 for further discussion on the passage of Saudi Arabia to
eventual WTO membership.
It is worth noting that thc Unitcd Statcs is currently sponsoring an application from Iraq for acccssion. but
opposes applications from Iran and Syria.
The USTR describes ..technical assistancc" as including the rcvicw of. and drafiing assistance on. laws
concerning intellectual propeny and enforcement. "Training" usually covers the substantive provisions of
TR IPS. including cnforcement. Such assistance is providcd by a number of US government agcncies. including
the US Patent and Trademark Office. the Copyright Office. Department of State. the US Agency for International
Devclopment. Customs and Border Protection. Dcpartmcnt of Justice, and Department of Commerce. US
industry is also actively involved in providing specific enforcement-oriented training in key markets. The United
States expects further progress in the ncar term. However, where additional progress is not achieved, it will
consider othcr means of cncoumging implcmcntation. including the possibility of disputc scttlcment
consultations. See 2005 Special 301 Report. above n 7. 6.
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national or most favoured nation treatment (MFN) (whichever is the more favourable) in the

other signatory state, and to ensure that their investments are protected against performance

requirements, restrictions on transfers and arbitrary expropriation. In both BITs and TIFAs

intellectual property rights are deemed to be investments: the Bahrain BIT, for example, defines

"Investment" as encompassing every kind of investment owned or controlled, directly or

indirectly, by a national or company, including;

"intellectual property, including, but not limited to:

copyrights and related rights,

patents,

rights in plant varieties,

industrial designs,

rights in semiconductor layout designs,

trade secrets, including, but not limited 10, know-how and confidential business information,

trade and service marks, and

trade names;,,24

BIT standard conditions, which represent potential obstacles and barriers to local development in

the other country, include the following restrictions imposed upon the host government in

respect of its capacity to direct and control the conduct of foreign investments in its own

country:

expropriation of an investment by the host government can only be made for a public

purpose, must be carried out in a non-discriminatory manner consistent with

international law, and must be accompanied by prompt, adequate, and effective

compensation;

Bahrain BIT. an 1(d)(5), available at www.tcc.mac.doc.gov/cgi.bin/doit.cgi? last accessed 12 January 2006.
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investors are guaranteed the right of immediate transfer into and out of the host state of

all funds related to an investment - including (but not limited to) interest, profits,

dividends, capital gains, sale of all or part of the investment, royalties, management and

technical fees, liquidation proceeds, and compensation from dispute settlements;

a host government may not impose mandatory local content or local purchase

requirements, the "balancing" of imports or sales in relation to exports or foreign

exchange earnings, requirements to export products or services, technology transfer

requirements, or requirements to conduct of research and development in the host state,

as a condition for establishing or maintaining an investment;

an investor enjoys the right to submit a related dispute with the host government to

binding international arbitration, and cannot be required to use the state's domestic

courts or obtain the consent ofthe host government to submit the dispute to arbitration. 25

These obligations severely restrict the capacity of the host government to introduce measures to

ensure that the host country can also share the technological advances and other benefits

generated within the country from the foreign investment. This imposed restriction would

appear to directly run contrary to the fundamental spirit and objectives of TRIPS, which states in

its general provisions and basic principles that:

"Thc protection and cnforecmcnt of intclleetual property rights should contribute to the promotion of

tcehnological innovation and to thc transfcr and disscmination of tcchnology. to thc mutual advantagc of

produccrs and users of technological knowledge and in a man ncr conducive to social lind economic welfare. and

to a balancc of rights and obligations:·26

Thc investor may choose among the Intcrnational Centrc for Settlement of Investmcnt Disputes (lCStD). ad hoc
arbitration using the Arbitration Rules of the Unitcd Nations Commission on Intcrnational Trade Law
(UNCITRAL). or any other mutually agrecd arbitral institution or rules. An investor may still seck. without
alTccting its right to pursue international arbitration. interim injunctivc relief from local courts or administrativc
tribunals for the preservation of its rights and intercsts.
TRIPS. an 7.
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The Bahrain BIT "lowers the bar" in respect of the moral obligation of developed countries in

respect of the technology transfer and promotion for mutual benefit as enshrined in TRIPS. [t

enhances the level of protection for the foreign investor, by stipulating that:

"Neither party shall expropriate or nationalise a covered investment either directly or indirectly

through measures tantamount 10 expropriation or nationalization ..." 27

The United States considers "tantamount to" as being "creeping expropriation" - a series of

measures that effectively amounts to expropriation without taking actual title. 28 "Tantamount"

may encompass the slow and incremental encroachment on one or more of the ownership rights

of a foreign investor that diminishes the value of the investment, even though the property

remains vested in the investor. This situation has been often considered "creeping

expropriation" by UNCTAD. 29 The breadth of the definition of investment and the coverage of

action "tantamount to expropriation" in a BIT may well be utilised by foreign investors as a

device to dissuade a state from invoking the compulsory licencing provisions of its intellectual

property laws, or to challenge the state's action on the grounds that it constitutes an indirect

measure tantamount to expropriation. 3D Some bilateral agreements include specific provision to

preserve a host country's rights to grant compulsory licences by stipulating their exclusion from

the bounds of expropriation and compensation, but this stipulation is not included in any of the

TIFAs or BITs of the GCC states.

"
"

Bahrain 131'1'. art 3.1.
US Secretary of State Albright "Lctter ofSubmiualto The President on an Invcstmcnt Trcaty with Bahrain", 23
March 2000, IX; available at WWW.lee.mae.doe.gov/egi.bin/doit.egi?,lastaeeessed 12 January 2006.
UNCTAD being thc Unitcd Nations Commission for Tradc and Dcvelopmcnt. Sce Carlos Corrca. "l3ilateral
Investment Agreements: Agents of new global standards for the protection of intellectual property rightsT',
GRAIN. August 2004. 16: available at www.gmin.org/bricfillgsf?id-I86. last acccsscd 6 January 2006.
Ibid. 15.
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BITs and TIFAs do not lay down specific standards of intellectual property protection per se.

Rather, they require signatories to formally acknowledge "the importance of providing adequate

and effective protection and enforcement of intellectual property rights and the importance of

adhering to international intellectual property rights standards".31 To give practical effect to this

commitment, they provide for the establishment of joint committees, the declared purpose of

which is to serve as the forum for permanent dialogue between the USTR and the partner state.

A joint committee's tasks include a consideration of whether further agreements relating to

intellectual property, amongst other trade issues, are desirable. J2 However, the authority vested

in the joint committee gives it considerable capacity and opportunity to introduce, unnoticed, a

range of TRIPS-plus standards or to take the evolution of intellectual property rights beyond

TRIPS and other multilateral standards. Drahos, using the example of the US-Jordan FTA,

suggests that the joint committee created "to supervise the proper implementation" of a

particular Agreement comes close to exercising a law-creating function, since its functions

include the consideration and adoption of amendments to the Agreement and the development of

guidelines and rules for its proper implementation. 33 And the fact that this joint committee shall

also act as the dispute resolution mechanism in the first instance, instead of the WTO or other

international arbitration avenues, would reinforce this argument. Even if the joint committee

does not goes as far as suggested by Drahos, it would certainly be a very powerful lobby, with

the full force of the USTR and the persuasive re-invocation ofa Special 301 listing behind it, to

reinforce its demands for change, including change in a particular direction.

"

";;

The six TlFAs which thc Unitcd States signed with each of thc Gee statcs arc idcntical in terms of subject
matter and structurc. and virtually idcntical in tcrms of actual tcxt. Bahrain. being the first to sign. set the tonc
and eharneler for the following TIFAs. Sec Bahrain TIFA, Preamble, paragraph 13; at
www.ustr.gov/llssct~Trade Agreement~RegionallMEFTNasset upload filel68 3538.rdf. last accessed 6
January 2006.
Ibid. art 4.
Drahos. above n 4, 798.
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6.3 The Role of the USTR and the "Special 301"

Report

The US trade and investment policy, which encompasses intellectual property standards, is the

responsibility of the United States Trade Representative (USTR).34 As a key part of its

international monitoring of the activities of the nation's trading partners, the USTR reports

annually on the conduct of different countries in respect of their treatment of intellectual

property rights which are owned by US business or citizens, or in which they have an interest.

The annual Special 301 Report on intellectual property rights represents the coercive element in

the US bilateral strategy. The Report is conducted annually pursuant to $.182 of the Trade Act

of 1974, as amended by the Omnibus Trade and Competitiveness Act of 1988 and the Uruguay

Round Agreement Act (URAA) of 1994. Under the Special 301 provisions of 5.182, the USTR

identifies those countries that it considers deny adequate and effective protection for intellectual

property rights, or deny fair and equitable market access for US businesses that rely on

intellectual property protection. The Special 301 provision was amended in the URAA to claritY

that a country could be found to deny adequate and effective intellectual property protection

even if it was in compliance with its obligations under TRIPS.35 This clarification meant in

effect that the USTR could take unilateral trade action against a trading partner which it deemed

to have inadequate (by US standards) national intellectual property laws, even where the WTO

The Office of the USTR. created by the US Congress in the 1962 Trade Expansion Act is authorized to set and
administcr overalltmde policy. including all mailers in respect of the WTO. bilateral and multilateral trade and
investment issues. trade-related intellectual property protection issues. and administrative responsibility for the
GSP and Scction 301 (including Special 301) complaints against foreign tradc practices which the USTR
considers to be unfair to its own interests.
USTR 2003 Special 30t Rcport. "Statutory Authority", 9; available at
www.ustr.gov/assetsiDocumcnl Librarv/Reports Publications!200312003 Special 301/asscts upload file665 6
!1.!.Jl4f, last accessed 20 December 2005.



314 Chapter 6

Dispute Settlement Body had absolved the trading partner of any liability under international

trade law. 36

Under the Special 301 provisions, the USTR has created three levels of "egregiolls activity", in

respect of US intellectual property rights, namely the "Priority Foreign Country", "Priority

Watch List" and "Watch List". Countries that are deemed to have the most onerous or

egregious acts, policies or practices, resulting in the greatest adverse impact (actual or potential)

on US products, are designated as a "Priority Foreign Country" (PFC), and could potentially be

faced with a unilateral withdrawal of US trade benefits or the lodgement of a complaint by the

United Siaies for resolution through the formal WTO Dispute Settlement process. Placement on

the Priority Watch List or Watch List indicates that the USTR considers that particular problems

exist with respect to the protection or enforcement of US intellectual property rights or market

access for US interests. Countries placed on the Priority Watch List also become the focus of

increased bilateral attention in respect of the areas of US concern. The Watch List indicates that

countries have practices that meet some of the US requirements, but still need close monitoring

in implementing their commitments with regard to intellectual property protection and market

access for US products and interests.

A Special 301 listing may not necessarily lead directly to some form of retaliato!)' action, but the

coercive influence and impact of a listing, part'icularly when associated with an out-of-cycle

count!)' review, can be such that it may still lead to a TRIPS·plus consequence without the

necessity for the threatened action to take place. Drahos (using the example of the US -

Nicaragua BIT) suggests that there can be a causal relationship, or at least a very influential

interaction, between BIT and other bilateral agreement negotiations, the Special 30 I process and

Douglas Rosenthal. '·A Comment on the '·Speeia1301 Annual Rcvicw··. (1998) 1 JOl/rnal of World Intelfeclllal
Properly. 743.
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TRIPS-plus in the US context. 37 Drahos provides the following remark by senior USTR official

as an illustration ofthe effectiveness of the Special 301 process:

"One fascinating aspect of the Special 301 process occurs just before we make our annual

detenninations, when there is a nurry of activity in those countries desiring not to be listed or to be

moved to a lower list. IP laws are suddenly passed or amended, and enforcement activities increase

significantly.,,3s

However, a certain degree of caution should be observed in trying to establish too close a causal

association between these events above, since other factors - not least of which are those arising

from international strategic alliances and rewards for "friends" in the war against international

terrorism - can also impact on the appearance, re-appearance or disappearance of a Gee state

from the Special 301 Listings. 39 While it may be easy to establish an obvious causal association

between a Special 30 I listing and the subsequent commitment to a bilateral agreement,

promulgation ofa national intellectual property law, or accession to a post-TRIPS convention, a

Special 301 listing can still playa role in achieving a less obvious but desirable outcome in the

greater polit ical context. 40

Drahos. above n 4. 798.
I-Iowever. such a !lurry of enforcement activity does not necessarily achieve the desired results. Kuwai(s
Ministry of Commerce and its Customs Directorate conducted a number of raids in November and December
2004. and April 2005 which ineludcd over 45 storcs and establishments. The raids netted approximately 250.000
pirated DYD's and CD·s and caused the elosure of a huge DYS-R production operation. the first discovered in
the Middlc Easl. The series of raids wcre evcn acknowledged in thc 2005 Special 301 Report. Despite these
enforcement successes. Kuwait still did not succeed in being removed from the Priority Watch List in the 2005
Report. Sec USTR 2005 Spccial301 Report, above n. 7, Appendix on Positive Developments 2004-2005.
Similarly. in March 2005, Saudi authorities seized over US$1.2 million worth of pirated audio-visual material in
the Riyadh area, but Saudi Arabia was still retained on the Watch List. Sec USTR 2005 Special 301 Report,
above n 7. Appendix on Positive Developments 2004-2005.
Deputy USTR Richard Fisher before the Subcommittee on International Economic Policy and Trade. 1·louse
Commiuec on International Relations. Washington. USA. 3 October 1999: quoted by Drahos. above n 4. 792.
See also the following discussion on the history of Bahrain's appearance and removal from the Special 301
listing.
Perhaps not entirely coincidental in this regard was Bahrain's removal from the Special 301 Listing in 1999 and
the completion of the transfer of the command basc for the US Navy Fifth Fleet from Saudi Arabia to the
southern part of 13ahrain. In August 2001. the United States designated Bahrain as a "major non-NATO ally", an
indication not only of a strong desire by the United States to strcngthen military tics with Bahrain, bit also the
importanec of Bahrain in the US global military strategy. Similarly, Qatar's removal from a Special 301 Listing
in 2003 coincides with the transfer in early 2003 of the US Combined Air Operations Centre from the I'rinee
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The undue influence of the US intellectual property industry lobby groups upon the USTR and

upon the direction of US trade policy and intellectual property protection strategy has been

extensively documented and debated. 41 They are intimately involved in the Special 301

assessment process (as well as the bilateral agreement and FTA process), and exert considerable

influence on the nature and direction of the Report and their recommendations - their views

often reflected in the final decisions on Special 30 I listings. They actively lobby the USTR and

Congress. Some are also particularly influential in the Gulf states, and maintain an active

regional presence, operating local infringement "hotlines", initiating prosecutions, and

participating in local enforcement and business re-education activities. Foremost amongst these

lobby groups are the Business Software Alliance (BSA), the International Intellectual Property

Alliance (IIPA) and particularly the Pharmaceutical Researchers and Manufacturers of America

(PhRMA), all of which interact directly wilh the GCC national governments at the most senior

levels. 42 At times they appear to assume pseudo-state authority in their dealings with the states,

making representations direct to state ministers and authorities.

Sultan air base in Saudi Arabia to Qatar. after Saudi Ambia directed that a strong US airforee presence on Saudi
air bases was no longer necessary after the lifting of the no-lly zones in southern Iraq. and the Saudi refusal to
allow the bases to be used for possible air strikes against Iraq after 9/11. BBC News, 29 April 2003. available at
www.news.bbc.eo.uk/llhi/worldlmiddle east/29S4547.stm, last accessed 30 April 2003.
Sec. for example, Assafa Endesha\\', "The Paradox of Intellcctual Propeny Lawmaking in the New Millennium:
Universal Templates as TenllS of Surrender for non-industrial Nations: Pimey as an Offshoot"'. available at
www.papers.ssm.com/so13/papcrs.cfm?abstmct id-291692.: Drahos and Braithwaite. above n 14. See also
Sangeeta Shashikant. "The Politics of United Statcs Free Trade Agreements". Third World Network, available at
www.twnside.org.sg!title2ltwrI67-168.htm , last accessed 6 January 2006,
HOlI'ever, the most telling i1Iustrntion of the degree of influence of these industry lobby groups is their
submissions to USTR when examined in the context of the USTR reports.
According to its website. the I'hannaeeutical Researchers and Manufacturcrs of America (PhRMA) "comprises
the US' leading research-based phammceutieal and biotechnology companies. which arc devoted to inventing
medicines that alloll' patients to livc longer. hcalthier. and morc productivc livcs. PhRMA mcmbers investcd an
estimated $38.8 billion in 2004 in discovering and developing new medicines. PhRMA companies arc leading the
way in thc search for new curcs:' Its members also include thc world's leading phannaecutical eompanics. It
represents the interests of both US and other pharmaceutical multinationals from the UK. Switzerland and France
in the Gulf. Sec www,phnna,org!whowcarcllastaccessed6January 2006,
For a brief description of the International Intellectual Property Alliance (1 IPA), sec Chapter 5 abovc, note 91.
For a brief description of the Business Software Alliance (BSA). sec Chapter 5 above. note 165. Sec also
Chapter 5 above. table 13. for the I3SA 2005 Annual Piracy Study.



317 Chapter 6

The extent of influence of the intellectual property industry lobby groups is illustrated by the

following situation in respect of Saudi Arabia's new copyright law. Saudi Arabia introduced

extensive changes to the law in 2003, bringing it largely into TRIPS compliance. The law was

constructed with the technical and drafting assistance of WIPO's International Bureau, and

included deterrent penalties of up to SR500,OOO (for repeat offences). Even so, IIPA, which

criticised the 1993 law, argued to the USTR that the new 2003 law still "fails to meet the basic

minimum standards of [TRIPS] and fails to fully meet the standards set by the two WIPO

'digital' treaties", IIPA went on to state that "Saudi Arabia must live up to commitments to

bring its copyright system up to adequate standards - both substantive and enforcement - before

they should be rewarded with favourable trade treatment and WTO accession".43 In similar

vein, PhRMA roundly criticised Saudi Arabia's patent enforcement practices has "having

become impossible" and "Alice in Wonderland", and urged the US Administration to seek

comprehensive patent reforms as a condition of Saudi WTO accession. 44 As a consequence,

whether directly or indirectly attributable to the pressures brought to bear by IIPA and PhRMA

on the US Administration, Saudi Arabia for the time being remained both unfulfilled in respect

of its WTO membership application, and continued to be listed on the Special 301 Report Watch

List.

The 2005 Special 301 Report is a statement of the US Administration's "determination to ensure

the adequate and effective protection of intellectual property and fair and equitable access for US

products, and examines intellectual property protection practices in 90 countries. 45 The Report

focuses upon enforcement against counterfeiting and piracy, particularly of "optical media"

products, internet piracy, proper implementation of TRIPS by developed and developing country

lIPA submission on Saudi Arabia 10 the U$TR for the 2004 Special 301 Report, available at
www.iipa.eomlrbcf2oo4I2oo4SI'EC30ISAUDlARABlA.OOf. last accessed 15 June 2004.
I'hRMA Submission on the USTR 2004 Special 301 Report. Available at
www.phrma.org/international/resourceslI3.02.2004.600.cfm . last accessed 6 January 2006.
Sec USTR 2005 Special 301 Report, above n 7. Executive Summary.
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WTO Members, and full implementation of TRIPS standards by new WTO Members at the time

of their accession. Amongst the Gee states, Kuwait is retained on the Priority Watch List

while Saudi Arabia remains on the Watch List. 46

The following table shows the record oflhe Gee states in being included, or otherwise, in the

Special 301 Annual Report over the last decade.

Table 14: US Special 301 Listings of the Gulf States 1996 - 2005

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005

Bahrain Walch Watch Walch - - - - - - -

Kuwait Watch Walch Priority #Prioril)' Watch Watch Watch Watch Priority Priority
Watch Watch Watch Watch

Oman Watch Watch Watch Watch Watch - - - - -

Qatar 00 00 Watch Walch Watch - Watch - - -

Saudi #
Watch Watch Watch Watch Watch W3Ich Watch Watch Watch

Arabia Watch

VAE Watch Watch Watch Watch # - Watch - - - -

Source: compiled by fhe Ali/liar
- indicates a state has not been listed
/I indicatcs thc statc was also listed for an out-of-cyclc rcvicw during that ycar
'"0<)' - other observation, Generally used for initial enlries. as an infonnallisting, whcre the ""egregious activity" is
nol quile 10 the Watch levcl

Bahrain was first placed on the USTR Special 30 I Walch List in 1995, and was retained there

until 1998 because the USTR considered that its intellectual property laws were not consistent

with its international obligations under TRIPS, and because high piracy levels continued while

The Special 301 Report docs not coniine itself to lhe United Slates' rclalions with its developing and least
developed trading partners. but also includes olher industrialized countries wilh which the United States may be
involved in a trade or political/trade related dispute. For example. the 2004 Report includes the EU in its Priority
Watch List. and US ncighbours Canada and Mexico in its Watch List, while the latest Report, issued in May
2005. includes Russia in its I>riority Watch List, and again the EU. Canada and Mexico in its Watch List.
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enforcement was weak. However, because of what it considered to be concerted enforcement

actions throughout 1998 and into 1999, the USTR removed Bahrain in 1999. Bahrain was the

first of the Gee slales to succeed in being removed, and has not reappeared on any list.

At first glance, Bahrain's removal and non-reappearance is hard to fathom and difficult to

justify, if viewed in the narrow context of domestic standards of intellectual property protection,

and when compared with the performance of the other Gee stales. When the USTR last

included Bahrain in its Special 301 Listing (1998), it noted that Bahrain had not brought its

copyright law into TRIPS compliance, that patent protection for pharmaceutical products was

only through re-registration of patents filed in the UK (a legacy of its 1955 pre-independence

law), and that end-user business software piracy was still almost 90% according to US industry

estimates.'f7 Furthermore, Bahrain's copyright and trademark laws still dated from the early

1990's. According to the BSA 's annual benchmark report on software piracy, Bahrain in 1998

had the second worst software piracy rate of any of the Gulf states after Oman;48 and even in

2004 it still has a record only marginally better than worst-performing Kuwait. 49 Nevertheless,

its removal coincided with its commencement and successful conclusion with the United States

for a BIT during 1999, the first Gulf state to enter into such agreement. Its removal further

coincided with the emergence, albeit only in draft form, of a comprehensive suite of individual

intellectual property laws, which had been prepared with the assistance of WIPO and some of

which were largely based on the WIPO model laws. 50 Yet five years later, the new copyright

BSA 2003 Global Piracy Study. 7: available at www.bsa.org/globalstudy2oo3/upload/2003-Global-Software
Piracv.Study.pdf, last accessed 6 January 2006.
Ibid. Thc BSA 2003 Global Piracy Study reportcd Bahrain's piracy rate in 1998 as being as high as 89'%. while
Oman's was 930/0.
BSA 2005 Global Piracy Study, 4: available at www.bsa.orglglobalstudy/uplo'ldl2oo5-Global-Software-Piraey
Study.pdf. last accessed 6 January 2006
See WIPO, Document IP/Q4IBHRlI (01-6218).6 December 2001,2. Some of Bahrain's draft laws still have not
been promulgated as at December 2005. notably the trademark and copyright laws. [t has been privately
suggestcd by governmcnt officials in discussions with the author in December 2004 that the reason for Ihis
inordinatc delay is that thcse laws in particular will require furthcr changes arising oul of thc Bahrain ITA. Sce
also above n 40 for other evcnts which coincided with Bahrain's removal from the Special 301 listing.
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and trademarks laws in particular have yet to appear, and the respective pre-TRIPS (and thereby

TRIPS non-compliant) 1991 and 1993 laws still remain in force.

Since its first appearance in the Special 301 listings in 1995, Kuwait has moved regularly

between the Priority Watch List and Watch List, mainly because of ongoing USTR concerns

about the lack of proper copyright legislation and software piracy. The 1999 Report described

Kuwait as the worst pirate market in the Gulf region, and the only WTO country without a

copyright law, and threatened to elevate it to Priority Foreign COUlltry status - the highest status

of egregious activity.51 In the latest 2005 Report, Kuwait has been retained on the Priority

Watch List due to irs continuing high rates of copyright piracy, lack of progress in amending its

copyright law to meet international obligations, and failure to fully implement the 2002 work

plan it had agreed to with the United States to increase intellectual property rights enforcement. 52

The Report adds that Kuwait "continues 10 have high levels of retail optical disc piracy, as well

as problems with corporate end-user software piracy, cable piracy and internet piracy".53 In

what the aforementioned critics of the US bilateral strategy would no doubt consider as intrusion

into or interference with internal administration of domestic policy, the Report urges Kuwait to

make public declarations that piracy will not be tolerated, increase the frequency of raids on

suspected infringers, prosecute offenders and impose deterrent sentences, publish the outcomes

of raids to deter others, and amend its copyright law in the near future to correct its deficiencies.

The USTR reinforces the coercive interaction between the Special 30 I Report and its bilateral

agreement strategy by emphasizing that it would continue to address the above issues under the

"

""

IIPA. "2005 Special 301 Report on Global Copyright Protection and Enforcemen.... Appendix E. 28: available at
www.iipa.comlspcciaI30Iapl?CndixEl2005SPEC30IaprcndixE.html. last accessed 12 December 2005. Also
rcported in "Results of 1999 "Special 301" Provisions of t974 Trade Act Regarding Intcllectual Property
Protection". (1999) 13 WorlillnlelleCllial Properly Report 216
USTR 2005 Annual Spccial30t Report. above n 7. 29.
Ibid. 29.
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US-Kuwait T1FA of February 2004, a repeat of the warning it made in its corresponding 2004

Report. 54 In 2005, Kuwait remains on the Priority Watch List.

Oman was examined by the USTR for the first time in 1995, and raised to the Watch List in

1996, the USTR describing the country's intellectual property protection regime as "minimal

and stagnant".S5 The USTR retained Oman on the Watch List for the following three years after

accusations from US copyright industry lobby groups that Oman's market was "dominated by

piracy," and was "a haven for pirates fleeing less hospitable neighbouring states",S6 But within

just a few years, and in a remarkable turn-around, Oman progressed from being the worst Gee

slale in terms of intellectual property protection to becoming the best performing. It reduced its

software piracy rate as measured by the BSA from 96 percent in 1996 to 78 percent in just five

years. 57 During 2000 it promulgated a suite of intellectual property laws which, at that time,

were the most comprehensive, modern and TRIPS-compliant amongst all Gee states, and

achieved membership of the WTO and acceded to TRIPS in September of that year, It also

acceded to the Patent Cooperation Treaty in February 2001, Accordingly, Oman was removed

from the Special 301 Listing in 2001, and subsequently has not reappeared on any list.

The USTR first reported on Qatar in 1995, and accorded it a "special mention", a listing repeated

in 1996 and 1997, because of its perceived shortcomings in its intellectual property regime, The

USTR raised Qatar to the Watch List in 1998, because of US industry concerns that Qatar was

becoming a potential "haven of piracy", and called upon it to legalize the software used in

government offices, improve copyright enforcement, and implement its TRIPS obligations,58

""

Ibid. 29,
lirA. above n 51. 36.
··Results or 1998 '·Spccial 301" l>rovisions or 1974 Trade Act Regarding Inlellectuall>roperty Protection'·, (1998)
12 World Imelfeclual ProperlY Report 20 I.
Sec BSA 2003 Global Piracy Study. above n 47, 7.
III'Aaboven51,37.
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Qatar remained on the Watch List for the next two years because of its failure 10 enact TRIPS-

consistent legislation and perceived serious enforcement problems. Despite US copyright

industry concerns, the USTR removed Qatar from aHlists in 2001, but returned it to the Watch

List in 2002 for failure to sign and implement a new copyright law. Qatar's removal from 2003

coincided with the issuance of new copyright and trademark laws during 2002, and USTR's

view that it had instituted improved, sustained enforcement actions against copyright

infringement - notwithstanding the fact that it still had a piracy rate almost as poor that of

Bahrain. 59

Saudi Arabia was first reviewed by the USTR in 1989, and was immediately placed on the

Priority Watch List. [t has moved regularly between the Priority Watch List and Watch List ever

since. The USTR kept Saudi Arabia on the Watch List for several years in the late 1990s,

despite recommendations from the US copyright industry that it be elevated to the Priority

Watch List for continued piracy, lack of effective and deterrent enforcement actions, and a

TRIPS-incompatible copyright law. In 2002 and 2003, the USTR expressed concern about the

continued piracy and trademark infringement substantially affecting US industries, the lack of

deterrent penalties and transparency in the Saudi enforcement, prosecutorial, and judicial

processes. 6O [t also expressed concern over reports that a Saudi company in 2002 had attempted

to register unauthorized copies of patented US pharmaceutical products with the Saudi Ministry

ofHealth. 61

The USTR has retained Saudi Arabia on the Watch List for 2005 because it considers that its

2003 copyright law lacks some basic minimum standards that are required not only by TRIPS,

Sec BSA 2003 Global Piracy Study. above n 47. 7. Kuwait had a software piracy rate of 73% and Bahrain 760/0.
in 2003.
USTR 2003 Special30t Report. above n 35. Kuwait Appendix.
Ibid.
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but also by the WIPO Internet Treaties, including provision for destruction of seized goods,

materials and machinery, and failure to provide for recovery of litigation OfCOSIS. 62 It asserts

that the US copyright industry reports that piracy rales remain high due to the absence of

deterrent penalties and lack of transparency in the enforcement system. Implementing

regulations also need to be finalised for the copyright law. The Report also notes that Saudi

Arabia's patent registration system is seriously deficient, with a backlog of thousands of

applications, a comment it also made in the previous year's report, although it acknowledges that

Saudi Arabia has been protecting intellectual property rights relating to pharmaceutical products

and that there have been no major instances of patent infringement over the last year. 63 As it did

with Kuwait, the USTR maintains the pressure on Saudi Arabia to comply with its demands by

warning that it will continue to work on these issues through the T1FA agreement. It compounds

this pressure by adding that it will also work on these issues through the WTO accession process

(that is, the process of the Saudi accession to the WTO), the clear implication being that Saudi

Arabia will need to accede to US demands in respect of intellectual property protection if it

wishes its accession to the WTO to be approved.64

Saudi Arabia's present retention on the Watch List is in spite of new trademark and commercial

data laws during 2002, a long-awaited new copyright law and accession to the Berne and Paris

Conventions towards the end of 2003, a new patents law in 2004, and a success rate for

USTR 2005 Spccial301 Report. above n 7. 46. In facl. the Saudi Copyright Law Article 22.1(4) provides for
confiscation of all copies of the infringing work as well as all materials used or intended to be used in the
infringements. while Article 22.4 provides for the award of financial compensation. The Saudi authorities have
also shown their willingness to seize and destroy infringing material. as evidenced by a series of publicised
destruction events in late 2004 and early 2005; sec also above n 37, and below n 64.
The significance of this particular concern lies in the fact that the great majority of Saudi patents. that is. where
the country of residence of the applicant is Saudi Ambia, emanate from within the Saudi oil industry, have been
generated by expatriate residents rather than Saudi nationals. and rely on a priority claim on the basis of an
original patent lodgement in either the United States, UK or the Netherlands. Sec
www.wipo.intlpctdb/en/search.isp. searching on ARE=SA: last accessed 14 September 2005.
USTR 2005 Spceia1301 Repon. above 7. 46.
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combating copyright-based piracy that is second only to that of the UAE amongst the Gee

rnem ber states. 65

Tile UAE's Experiem:e witll 'lie Spedll/301 Allluwl Report

The UAE's experience with the Special 301 Listings best illustrates not only the nature of the

USTR's campaign in respect of individual countries, but also is a prime example of the undue

influence that certain industry lobby groups exert in contributing each year to the direction oflhe

USTR Report. Throughout the UAE's period of inclusion in the Special 301 Listing, it has

experienced ongoing pressures to comply with US requirements, firstly in respect of copyright

protection and then for patent protection and marketing exclusivity for pharmaceutical products,

which at times has more than offset progress or performance that it has made in other areas of

intellectual property protection. Despite being generally considered to have had the best

performance in the Middle East over the last decade for tackling copyright piracy, the UAE has

been on the Special 301 Watch List almost continuously since its first review in 1991.

In 1997, the BSA recommended that the UAE be removed from any Special 301 listing because

of the UAE's record of reducing software piracy, according to the BSA's benchmark annual

piracy review, from 86% to 50% over the previous triennium. The USTR acknowledged that

piracy of motion pictures and sound recordings had been largely eliminated in the UAE, and

efforts to reduce software piracy had increased with considerable success. 66 However, the UAE

was retained on the Watch List on the recommendation ofPhRMA on the grounds that its patent

law exempted medicines and pharmaceutical compounds from protection and contained

Ibid. 47. 62. The 2005 Speeial301 Report also makes note orthe ract that in March 2005. the Saudi authorities
conducted raids in Riyadh that led to the seizure or US$I.2 mlliion worth or audio-visual lllalerialand arrested
more than 250 people.
III'A, above n 51. 50.
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compulsory licensing provisions which the USTR deemed to be onerous, notwithstanding the

fact that these exemptions and provisions were consistent with TRIPS.67

Between 1998 and 200 I, despite the US copyright industry recommendations that it be removed,

the USTR kept the UAE on its Watch List. The USTR noted that efforts to reduce software

piracy had "not been sufficient to reduce the level of illegal activity" (1998) or because of

deficiencies in the area of patents, particularly in respect of protection for pharmaceutical

products subject to patent protection, and because of little progress toward enactment of a new

patent law. 68

In early 2000, PhRMA urged that the UAE be placed on the Priority Watch List because of its

continued failure to protect patented pharmaceutical products and commercially valuable

confidential data as required by the TRIPS.69 PhRMA subsequently withdrew its request

following assurances that the UAE would provide adequate and effective protection for patented

pharmaceutical products, and requested that it even be taken off the Watch List. The UAE was

finally removed from the Watch List, following a written commitment to take specific measures

to assure adequate and effective protection of patented products, including specific commitments

on the implementation of TRIPS, data protection and the withholding of marketing approval for

unauthorised copies of patented products. 7o In December of that year, PhRMA accused the UAE

of express violations of bilateral and multilateral commitments to protect intellectual property

rights for patented pharmaceutical products and confidential data, and failure to live up to

written commitments and its WTO obligations, and sought an immediate USTR out-of-cycle

Ibid. 56.
Ibid.
Reported in AI-Tamimi & Co. Legal Advocates (UAE). '·UAE's Progress In I'hannaceutical Protection
Recognised", News/eller No. ItO. May 2000. 6; available at www.tarnirni.eornleatalogll998 2004/eatalog.hllll,
last accessed I December 2005.
Ibid.
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review of the UAE for these alleged violations and its designation as a Priority Foreign

Country.71 It also urged the UAE government to de-register all unauthorized copies submitted

for marketing approvals, on the grollnds that they were derived from patented pharmaceutical

products of PhRMA member companies and other pharmaceutical multinationals, or directly or

indirectly relied on, referred to, or used original protected clinical and laboratory data ofPhRMA

Gulfmembers. 72

The UAE Ministry of Health dismissed the PhRMA claims that it had abrogated its WTO

obligations. It argued that it respected patented pharmaceutical products and commercially

valuable confidential data as required by TRIPS, and that all medicines registered in the country

complied with UAE federal laws, including Ministerial Decree No. 404 of 2000 which banned

the registration of any medicine without submitting a patented document from the country of

origin to comply with the demands ofTRIPS.73 The Ministry also correctly counlered that it

was still within the WTO's grace period for developing countries in respect of patented

pharmaceutical products (the grace period expiring on I January 2005).

The USTR accordingly re-listed the UAE for 2001, despite the fact thai its efforts in reducing

copyright piracy had been widely praised, even by the USTR. According to the USTR, "The

UAE was removed from the Watch List last year [2000] in recognition of its commitment to not

provide marketing approval to unaulhorised copies of patented pharmaceutical products

however, the UAE subsequently granted marketing approval for a number of unauthorised

copies of patented phannaceuticals".74

"
"
"
"

Ibid. "Pharma Group Again Putting Pressure on UAE for IP Violations". Newsleller 117. December 2000.20.
Ibid.
Ibid.
USTR 2001 Special 30t Report, 18. Also reported in A1·Tamimi & Co, Legal Advocates (UAE). "USTR 2001
Special 301 Report Released". Newsfeller No. 123. June 2001. 9: above n 69. 13)' "unauthorised". the USTR
meant gcneric phannaecUlicals.
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The USTR finally removed the UAE from the Watch List in 2002, mainly as a result of specific

provision in its new patent law of 2002 for immediate transitional protection and marketing

exclusivity for patented pharmaceutical and agrochemical products - the only Gee state to have

done 50.
75 The UAE also had agreed to allow the United States to review and have input into a

draft of its new patent law, in order to ensure compliance with TRIPS. The UAE's success in

finally being removed from a Special 301 listing also coincided with its introduction during

2002 of updated TRIPS-compliant laws in respect of copyright and neighbouring rights,

trademarks, and patents and industrial designs, and the signing of a TIFA with the United States

early the following year. However, the pressure continues: even though the UAE has not since

returned to the Special 301 listings, it has been receiving mention in the subsequent Reports to

the effect that measures above the minimum standard laid out by TRIPS, that is, TRIPS-plus

measures, need to be implemented to ensure effective enforcement at the national and local

levels, particularly in respect of commercial activity in the burgeoning free trade zones. 76

6.4 Bilateralism and the TRIPS-plus Treaties

Accession to the TRIPS-plus multilateral treaties and conventions have been highlighted by

some critics of the US bilateral strategy as prime examples of the way in which developing

countries are being further drawn into a web of intellectual property treaties designed not for

their own development but for the preservation of the commercial and investment interests of the

"
"

UAE. Federal Law No. 17 of 2002. art 71.
USTR 2005 Special 301 Repon. above n 7. 4 - 5. Abu Dhabi. Dubai. Sharjah and Ras al-Khaimah are all in the
process of establishing free trade zones. Dubai's Jebel Ali zone in particular being on an enonnous scale.
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United States and its transnational business corporations. 77 The United States is forthright in

asserting that it seeks to heighten standards of intellectual property protection by incorporating

the standards of the WIPO Internet treaties - the WIPO Copyright Treaty (WeT), and the WIPO

Performances and Phonograms Treaty (WPPT) - as substantive obligations in all bilateral

agreements that it negotiates. However, its FTA negotiations do not rely solely on TRIPS and

the WIPO Internet Treaties to establish benchmarks but will continue to incorporate its own

latest copyright and enforcement requirements as well as those requirements that it anticipates

may exist at the time that a particular round of negotiations might be concluded. 78

The WCT and WPPT were approved by WI PO members in 1996. Their primary objective is to

establish and raise the level of international protection for copyright and related rights which

were established before the development and widespread use of personal computers and the

Internet. The WCT supplements the Berne Convention and introduces new and far-reaching

norms to protect the rights of authors of literary and artistic works within the digital

environment. Similarly, the WPPT builds upon the Rome Convention, and serves to safeguard

the interests of producers of phonograms and performers whose performances are fixed in

phonograms. In particular, both treaties raise the minimum standards of global intellectual

property protection with respect to internet-based delivery of copyrighted works.

Both treaties require countries to provide a framework of basic rights to enable creators of

protectable work to commercially exploit their creations and to control the way they are used

and by others. Most importantly, the treaties ensure that the owners of those rights will continue

to be protected when their works are disseminated through new technologies and

"

"

See Drahos. above n 4, 800; Shashikant, above n 40. I; Aziz Choudry, "Corpornte Conquest, Global Geopolitics,
Seedling January 2005. I: available at www.grain.org/sccdlingl?id-314 . last accessed 3 January 2006 .
USTR 2005 Special 30 IRepon. above n 7. 7.
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communications systems such as the Internet. The treaties thus clarify that existing rights

continue to apply in the digital environment, and create new online rights.

Countries are required to provide not only the rights themselves, but also technological adjuncts

to those rights. These are intended to ensure that right holders can effectively use technology to

protect their rights and to license their works online. The "anti-circumvention" provision,

requires countries to provide adequate legal protection and effective remedies against the

circumvention of technological measures (such as encryption) used by rightholders to protect

their rights. The second type of technological adjuncts safeguards the reliability and integrity of

the online marketplace by requiring countries to prohibit the deliberate alteration or deletion of

electronic "rights management information": that is, accompanying information which identifies

the work, its creators, performer, or owner, and the terms and conditions for its use.

These two treaties are of considerable interest and importance to US copyright-based

industries. 79 They were actively endorsed by the United States during their negotiations on

TRIPS, and subsequently have continued to be vigorously promoted by the USTR. sO Since its

2002 Special 30 I report, the USTR has each year described both treaties as:

"represent[ing] the consensus view of the world community that the vital framework of protection

under existing treaties, including the TRIPS Agreement, should be supplemented 10 eliminate any

remaining gaps in copyright protection on the Internet that could impede the development of

electronic commerce."SI

w

"

The USTR estimates thai losses b)' US copyright industries due to global counterfeiting is currently in the
vicinit)' of $200 - $250 billion per)'ear. See USTR 2005 Spccial301 Report, above n 7. 3.
Peter Drahos and John Braithwaite. Global Business Uegulatioll. (2000). 64.
USTR 2002 Special 301 Report. Executive Summary, 2. Available at
www.ustr.gov/assets!Documenl Librarv/Reports Publicationsl200212002 Special 301/asscts upload file628 6
354.pdf, last accessed 20 Decemhcr 2005.
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The 2002 Report also declared that the USTR's strategy was to incorporate the highest standards

of protection for intellectual property, of which the two WIPO Internet Treaties are key

elements, into any bilateral and regional trade agreements that it negotiated, and acknowledged

that its success in doing so with the Jordan FTA laid the foundation for it to repeat the strategy.82

However, elements of the treaties are still the subject of ongoing and sometimes contentious

debate within WIPO.

WIPO treaties require a minimum number ofratificatiolls by WIPO member states before they

enter into force; the effect of the US bilateral agreements is that they will require more countries,

mainly least developed and developing countries to accede to these WIPO treaties with the result

that they will come into force on the back of these bilateral agreements. The WIPO treaties will

then become the catalyst for further pressure on other developing and least developed countries

to accede to them, on the grounds that they represent the latest international standards.

Although the WeT and the WPPT were both agreed upon by WIPO members in 1996, the

treaties did not attract the necessal)' minimum 30 accessions to enable them to come into force

until early 2002 - conveniently, just prior to the publication of the abovementioned USTR 2002

Special 301 Report. s3 By May 2004 and the successful conclusion of the Bahrain FTA

negotiations, only 47 countries had acceded to the WeT and only 43 had acceded to the WPPT,

in each case a vel)' small proportion of WIPO's 190 members. 84 The great majority of the

accessions were by least developed countries, while the United States and Japan were the only

major developed countries to have ratified either treaty.

"
"

ibid. 6.
See WIPO. "Contracting Parties to Treatics Administered by \VtPO··, October IS, 2005. available at
www.wipo.intltremlcs/en/gcneral/parties. Thc WCT came into lorec on 6 Mareh 2002. and the WPPT on 20
May 2002. coincidentally. the same dates on which the US acceded to the respective treaties.
Ibid.
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The USTR 2005 Special 301 Report continues to herald that "at this point the WIPO Internet

Treaties are now part of the international [PR legal regime and represent the consensus view of

the world community that the vital framework of protection under existing agreements,

including the TRIPS Agreement, should be supplemented to eliminate any remaining gaps in

copyright protection on the Internet that could impede the development of electronic

commerce."S5 The Report also notes that, at the time of its publication, there were 51 members

of the WeT and 49 members of the WPPT. However, these numbers still represent just over a

quarter of the WIPO membership, and just over a third of the WTO membership, which would

appear to be somewhat short by any measure of being able to justifiably claim that such numbers

constitute a "consensus view of the world community".86 The great majority of the current

accessions are still by member states universally recognised as being least-developed or

developing countries.

The same criticism can also be extended to some of the other WI PO-administered treaties which

the United States includes in its bilateral negotiating agenda. For example, as of May 2004 and

the completion of the Bahrain FTA, the Trademark Law Treaty (TLT) had attracted 31

accessions, while the Patent Law Treaty (PLT) had not yet come into force, and the Brussels

Convention, the Hague Agreement, and the UPOV Convention had attracted only 26, 37 and 54

accessions respectively - again, the majority of which were by least developed or developing

countries.8!

"

USTR 2005 Speeia1301 Report. above n 7. 7.
The USTR Report was published on 29 April. On thm date, the WTO had 14& members. and WIPO had 1&2
members. As at 31 December 2005. relevant figures are as follows: WTO - 149 members: WIPO - 183
members: WeT - 56 accessions: WPI'T • 55 accessions
See WIPO. above n 83. As at 31 December 2005. the relevant accession figures are 'I'Ll' - 33: I'Ll' - II:
Brussels· 27; 1·lague. 42: Madrid Protocol - 67: UI'OV - 60.
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In respect of the Gulf stales, Bahrain and Oman are required 10 accede to the WeT and WPPT,

as well as the UPOV Convention and a number of other international treaties, as a condition of

their FTAs. However, adoption of the Internet treaties does not constitute a matter of any great

concern for any of the Gee states. On the contrary, it constitutes the preferred option to

opening up their respective copyright laws to incorporate changes appropriate for the digital

environment, since such course of action leaves the laws open to demands from developed

countries for a range of other changes - such as significantly increasing the deterrent values of

the enforcement provisions or removing some of the exception provisions permitted by TRIPS.

Accordingly, some of the GCC states have already initiated moves to join the "internet treaties"

before being required to do so as part of a bilateral agreement. Bahrain lodged its instruments of

accession to the WCT, the WPPT, the PLT and the Madrid Protocol, in September 2005, and to

the UPOV Convention in June 2005. However, it was already favourably considering the idea

ofjoining all five treaties, including UPOV, some years prior 10 the commencement of its FTA

negoliations.88 Likewise, Oman and the UAE have already joined the WCT and WPPT ahead of

their FTA obligations (the UAE had already acceded to the WCT, in July 2004). Qatar has also

already joined the WCT and the WPPT. At this stage, only Bahrain has ratified the UPOV

Convention, although Oman has committed itselflo acceding to UPOV as part of its FTA .

.. Interview conducted by the author with officials of the Bahrain Ministry of rnfonnation. Directorate of
Publications. December 2004. See also WIPO Document above n 50, 2.
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6.5 Bilateral Agreements between the United States

and the GCC States

6.5.1 The Middle East Free Trade Area (MEFTA)

The United Slates leads the European Union in the installation of its bilateral agreements in the

Middle East region, and in the Gulf in particular, with its bilateral agreement strategy a small

part of a much bigger picture. As part of its Middle East Peace Initiative, a key element in its

war against international terrorism, the United States envisages the creation of a US - Middle

East Free Trade Area by 2013, to complement and extend its already significant economic and

military involvement in the region. 89 Accordingly, US trade and investment relations with the

countries of the Middle East have considerable potential importance and urgency in terms of

both US political and economic interests.

The United States has repeatedly declined to negotiate collectively with the Gee states as a

regional or Gee bloc, insisting instead on separate individual negotiations and agreements with

each of the six states. This state-by~state approach is justified by the United States on the

grounds that it recognises the differing levels of development across the Gulf region and it

thereby represents a step-by-step approach tailored to individual states' particular needs. 90

However, this argument cannot be sustained in view of the fact that the bilateral agreements

which the United States has entered into with the Ge states, and other developing countries, are

See Kenneth Katzman. "The Persian Gulf States: Post-War Issues for US Poliey"', CRS Reporl/or Congress, No.
RL31533. Thc Library of Congress. 2t December 2005. Executivc Summary.
USTR Zocllick, reported in "Sultanate, US hold joint meeting 011 free trade pacf'. Times a/Oman. 15 October
2004; available at www.timcsofoman.com/archivcslncwsdctails.asp?ncwsid-2954&archdate-10/1512004. last
accessed 12 January 2006.



334 Chapter 6

all based on model agreements whose objective is to achieve standardisation with minimal

deviation. Change is permitted to the extent that such change constitutes refinement of the

model. Hence the intellectual property provisions of the US - Oman FTA are almost identical

with those of the US - Bahrain FTA, which in turned are closely aligned with those of the

Jordanian, Moroccan, and even the Australian, agreements. Similarly, the TIFAs of all six Gee

states are identical in substance and virtually identical in text. The "step-by-step" approach

enables the United Siaies to implement a divide and conquer strategy, and to prevent the creation

of opposition alliances of the kind that it has encountered in the multilateral fora of the WTO

and WIPO.91 It also allows the United States to maximise its immense political and economic

bargaining power to extract the most favourable trading terms and intellectual property

protection regimes terms from its agreement partners, and this tactic is being used in its

implementation strategy for the MEFTA.

In contrast, the European Union has consistently refused to enter into separate bilateral

discussions with the individual states, and has chosen instead to negotiate its proposed FTA with

the GCC at the multilateral level. The European Union has pushed for a greater degree of

economic integration between the GCC states as a key issue in the continuation of negotiations,

and the establishment ofa GCC Customs Union was an EU precondition for eventually signing

an FTA. The European Union also views GCC integration as a step toward greater regional

stability and mutual prosperity. Yet, negotiations with the European Union have taken a

considerable time, and have yet to be concluded. Negotiations have recently stalled again after

the European Union had presented conditions which appeared to the GCe to stray away from the

economic agenda and into the political. 92 However, since the United States has now moved to

"
See Choudry, above n 13. I.
According to a senior UAE official, the EU had tried to include conditions relating to terrorism, and
human rights.



335 Chapter 6

"

reach bilateral agreements with all GCe states, and is well advanced in the implementation its

MEFTA policy, the European Union appears to have felt the urge to fast-track its own FTA with

the GCe. It recognises the imperative to protect its position as the Gee's largest trading

partner, and to counler the US ambition to establish a US-dominated free trade region in the

Middle East by 2013. 93 Because of the stalled nature of EU-GCC negotiations overt an extended

period of time, the European Union impact on intellectual property protection regimes of the

Gee states in the context ofa bilateral strategy has been negligible, and has been discounted for

the purposes of this study.

Bahrain was the first Gulf state to enter into a bilateral agreement with the United Stales which

incorporated provisions relating to the protection of intellectual property rights, when it signed a

BIT in September 1999. The treaty was promoted by the United States at the time of its

completion as an open investment policy that would contribute to economic growth and would

assist Bahrain in its efforts to develop its economy by creating conditions more favorable for US

private investment, and thereby strengthening the development of Bahrain's private sector. 94

However, in reality, the Bahrain BIT establishes a secure, predictable and unduly favourable

legal framework for US investors operating in Bahrain.95 All forms of investment are protected

under the Treaty, with intellectual property in its broadest sense deemed to be another form of

investment. While the Treaty itself stipulates that each party shall accord to investments covered

by the Treaty fair and equitable treatment and full protection and security no less favourable than

that required by internationallaw,% it is also promoted as being fully consistent with US policy

towards international and domestic investment.97 The BIT imposes substantial restrictions on

"FTA with EU looks more imminent than ever", Gliff News, 9 April 2005: available at
www.arehivc.gulfnews.eom/articles/05/04/09/160040.htrnl. last accessed 121anuary 2006.
'J4 Secretary of State Albright Letter of Transmittal to the US President on the Bahrain BIT. above n 28, I.
9S Ibid.
96 Ibid. Article 2.3(a)
91 Presidential Lcttcr ofTransminallO the US Congress on the Bahrain BIT, 24 March 2000. abovc n 28, 3.
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the capacity of Bahrain 10 impose any conditions relating to expropriation, transfers, local

performance, or dispute settlement, irrespective of whether they are aimed at developing

technology transfer or local capacity.

The Bahrain BIT was complemented by a TIFA in June 2002. The TIFA also provides for the

establishment ofajoint committee of both countries to pursue issues such as inadequate levels of

intellectual property rights protection or less than desired enforcement performance. These pre

existing bilateral agreements, which still remain in force, provide a firm foundation upon which

the Bahrain FTA has been developed.

While Bahrain is the first Gee state to complete the above graduated steps with the signing of

its FTA, the other states are all in various stages of progression towards eventual FTAs. All

states have now completed TIFAs, Oman has also concluded an FTA, and the other states have

commenced preliminary discussions or negotiations on FTAs. The one exception is Saudi

Arabia; neither Saudi Arabia nor the United States has given any indication of when negotiations

on a possible FTA will commence, and it is most likely that the United States will secure the

other five agreements before it expresses a willingness to commence negotiations with Saudi

Arabia. The triple-agreement approach appears to have been rationalised, with the other Gee

states moving from an initial TIFA directly into an FTA round. The significant elements of the

Bahrain BIT have either been included in the other states' TIFAs (such as, the joint committee

provision) or will be included in the FTAs (namely, expropriation and dispute resolution). The

current status of bilateral agreements between the United States and the Gee states is shown in

the following table.
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Table 15: Bilateral Agreements between the United States and the Gee States (at December 2005)

Bilateral Trade Investment
Free Trade Agreement

Investment Treaty Framework Agreement VTA
BIT T1FA

Bahrain S, (ember 1999 June 2002 com 1clcd Ma 2004
Kuwait - February 2004 ncc.otiations commenced
Oman - July 2004 com Icled October 2005

Qatar
initial discussions

- March 2004 commenced
Saudi Arabia - 1"' 2003

VAE fonnal negotiations

- March 2003 commenced
Jordan Jul' 1997 - com ICled October 2000

Source: Compiled by file AlI/hor

6.5.2 The US - Bahrain Free Trade Agreement

On 29 May 2004, the United States and Bahrain announced the signing of a Free Trade

Agreement (FTA) between their two countries. The Agreement, which was greeted with general

positive enthusiasm on both sides, was concluded in less than five months of negotiations, a

remarkably short period of time in the context of free trade agreement negotiations.98

The Bahraini Prime Minister, Shaikh Khalifa bin Salman Al Khalifa, described the Agreement

as a renection of the respect and appreciation Ihe Kingdom had gained as a consequence of its

constant development, which in turn has boosted the safety and success of the country's

The Bahrain FTA consists of 21 chapters incorporating market access. textiles and apparel, rules of origin.
customs administration, sanitary and phytosanitary measures. technical barriers to trade. safeguards, govemmem
procurement. cross-border trade in services. financial services. telecommunications, electronic commerce.
intellectual propeny rights. labour. environment. transparency, administration of the agreement. dispute
settlement. exceptions and final provisions. Chapter 14 addresses Intellectual Property Rights. and represents a
significant component of the f~rA. The final version of the Bahrain FTA text is available at
www.ustr.govrrrade Agreements/Bilateral/Bahrain lOTAffinal Texts, last accessed 21 October 2005.

To come into efTecl. the 1~~rA needs to be approved by both the Bahraini and US governments. The Dahraini
King issued a decree ratifying the FrA on 21 July 2005. after it was passed by the l3ahraini parliament and the
Shura Council earlier thaI month. The US President signed the FTA into law on 11 January 2006. after Congress
passed the Agreement by an overwhelming majority in December 2005.
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political, economic and social policies.99 He suggested that the Agreement was certain 10 open

new horizons for investors within the Kingdom and abroad, and investors would be encouraged

to make Bahrain the hub of their activities to access the US market. 100 The status of the FTA as

being much more than just a simple trade-based agreement is illustrated by the response to its

completion by the Bahraini Minister of Finance and National Economy, Abdullah Hassan Saif,

who led the Bahraini negotiating team. He described the agreement as providing "the essential

tools that will fortify our two nations' political, economic, cultural and strategic

relationships".101

With somewhat different emphasis, the U$TR's Robert Zoellick, declared that the FTA:

"is a high quality, comprehensive agreement that will provide American workers, consumers and

businesses unprecedented economic opportunity in Bahrain. Bahrain will substantially open ils services

markel, stream line digital trade, protect intellectual property ... " 102

The Bahrain FTA is based on a model agreement that the United States has been developing in

recent years over the course of negotiations on a number of FTAs, including those of Jordan,

Singapore, Morocco, Chile, and Australia. 103 In its detail it derives much from the Jordan FTA

signed in 2000, and therefore includes and extends many of the Jordan FTA characteristics and

provisions. Being the first of a number of FTAs that the United States is determined to negotiate

with the GCC states with the intention of establishing its US - Middle East Free Trade Area by

As quoted in the Bahrain Tribune. 30 May 2004: available at www.bahrailltribulle.com/AnicieDetail.asp. last
accessed 12 January 2006.

100 Jbid.
101 As quoted in the Bahrain Tribune, 28 May 2004. above n 99.
102 USTR Press Release. "US and Bahrain Conclude Free Trade Agreement". 27 May 2004. at

www.ustr.gov/ncwlfialBahrainl2004-05-27, last accessed 30 June 2005.
10J As at the end of2oo5. the United States had completed FTAs with t5 countries - NAFTA (Canada and Mexico).

Jordan, Chile, Singapore, the DR-CAFTA group of countries (Costa Rica, Dominican Republic. EI Salvador,
Guatemala. Honduras. and Nicaragua). Australia. Morocco. Bahrain. Oman - and has commenced negotiations
with J2 more countries-the UAE, the Andean Group (Panama, Colombia. Peru. Ecuador. and possibly Bolivia),
Thailand. and the five nations of the South African Customs Union (South Africa. Botswana. Lesotho. Namibia.
and Swaziland). See www.bilmerals.org, Jast accessed 61anuary 2006.
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2013, the Bahrain FTA is therefore the most crucial. The standards achieved and concessions

gained in this agreement establish a precedent and the new enhanced benchmark for future

agreements in the Gulf region, just as Jordan's did in the Middle East and Morocco's is likely to

do in North Africa.

6.5.2.1 The Bahrain FTA Objectives

Prior to commencement of the Bahrain FTA negotiations, the United Stales declared that its

objectives for the negotiations in respect oflhe intellectual property rights section were to: 1(14

• establish standards to be applied in Bahrain that build 011 the foundations established by

TRIPS and other international intellectual property agreements, such as the WIPO

Copyright Treaty (WeT), Performances and Phonograms Treaty (WPPT), and Patent

Cooperation Treaty (PCT);

• ensure Bahrain applies levels of protection and practices in line with US law and

practices, including appropriate flexibility, in respect of patent protection and protection

of undisclosed information;

• strengthen Bahrain's procedures to enforce intellectual property rights;

1()4 ""Uahrain FTA. USTR Notilication of Initiation of Negotiations", US Senate. 4 August 2003. 3-4. at
www.ustLgov!ncwlfia/2003·08··4.notilication·senatc, last accessed 30 June 2005.
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• strengthen measures in Bahrain that provide for compensation of rights holders for

infringements of intellectual property rights and to provide for criminal penalties under

Bahraini laws that are sufficient 10 have a deterrent effect on piracy and counterfeiting.

The United States can justifiably claim to have been very successful in achieving its negotiation

objectives. According to the USTR's Industry Trade Advisory Committee tasked with providing

expert comment and advice to the US President and the USTR on the intellectual property

provisions orthe agreement, the Bahrain FTA meets most of the negotiating goals and objectives

contained in the US Trade Act of 2002, and the goals of the US intellectual property-based

industries, creators and innovators. 105 The Committee, commonly known by the acronym ITAC-

125, asserts that the intellectual property chapter of the FTA requires Bahrain to make a number

of significant concessions and commitments which go considerably beyond the level of

protection already provided by its national legislation, and which markedly exceed TRIPS

standards. They encompass issues relating to Bahrain's international treaty requirements as well

as new domestic requirements in respect of copyright and neighbouring rights, trademarks and

geographical indications, patents, including the special status of pharmaceuticals, trade secrets,

and enforcement of intellectual property rights.

10' As part of thc consultativc proccss with US industry and stakcholders. the USTR has establishcd a group of
industry advisory comminecs to advise and recommend on cach chapter of an FTA. The advisory group ovcrall
is madc up of more than 700 carcfully sclected stakeholders. The advisory group provides advicc on both
proposed and ongoing USTR activities. and is kcpt informed on developments in both agreement negotiations
and Special 301 rcviews. The mcmbers of each committee comprisc senior members of major US industries or
their legal counsel. govemment officials and business. academic e:>.:perts and consumer groups. See
www.ustLgov/documcnt library/press releascsl2005/novcmbcr/tradc advisory committce. last acccsscd 14
Deccmber 2005.
For a concise description of the modus operandi of the USTR's expert advisory committee structure, see also
"Mission of the USTR". at www.ustLgov/Who Wc Arc/Mission of the USTR. accessed 14 Dccember 2005.
The members of ITAC-IS. the comminee responsible for advising on the intellectual property provisions of the
Bahmin FTA. includc persons who havc a particular vcstcd interest in cnsuring that the highcst possible standards
of intellectual property protection for US rights holdcrs arc incorporatcd into any FTA. They include the
President of IIPA, as chairman of lTAC.15, and represcntativcs of PhRMA, as wcll as very senior cxceutives
from Pfizer. Lilly & Co.. Merck & Co.. Time Wamcr Inc.. Anhcuser-Busch Companies.. the Rccording Industry
Association or America, and John Wiley & Sons Inc. See ITAC-15 Report on thc Bahrain FfA: available at
www.ustr.gov/assets/Tradc Agrccmcnts/BihtcmllBahrnin FfNRcportsiasset uplcl<1d filc822 5528.pdf. last
accessed 30 November 2005, 2. 22.
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The intellectual property chapter of the Bahrain FTA does not constitute a comprehensive

agreement encompassing all areas of intellectual property protection. Instead, it addresses only

those particular areas of concern to the USTR and US business in terms of their own intellectual

property investments, and their keenness to ensure that intellectual property rights involving the

new technologies in the digital environment are fully protected while that environment is still in

the nedgling stage.

6.5.2.2The Bahrain FTA Outcomes

According to the USTR, the following outcomes in respect oflhe protection of intellectual

property rights were achieved with the successful completion oflhe FTA:

"International Treaties and Conventions

Each Party shall ratify or accede to the following agreements:

Patent Cooperation Treaty, as revised and amended (1970) [PCT];

Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite

(1974) [Brussels Convention];

Protocol relating to the Madrid Agreement Concerning the International Registration of Marks

(1989);

Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the

Purposes of Patent Procedure (1980);

International Convention for the Protection of New Varieties of Plants (1991) (UPOV

Convention);

Trademark Law Treaty (1994) [TLT];

WIPO Copyright Treaty (1996); and
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WI PO Performances and Phonograms Treaty (1996).
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and make best efforts to ratify or accede to the Patent Law Treaty (2000) [PLTl, and the Hague

Agreement Concerning the International Registration of Industrial Designs (1999).

Trademarks

• Each government shall maintain a system to resolve disputes involving trademarks used In

Internet domain names;

Copyrights

• authors, composers and other copyright owners have the exclusive right to make their works

available online. Copyright owners have rights to temporary copies of their works on computers

and the Internet;

• Each government commits 10 protect copyrighted works, including phonograms, for extended

terms, namely the life of the author plus seventy years, consistent with U.S. standards;

• Each government is required to prohibit tampering with technologies (such as embedded codes

on discs) that are designed to prevent piracy and unauthorized distribution over the Internet;

• Each government commits to using only legitimate computer software;

• Protection shall be provided for encrypted program-carrying satellite signals (including the

signal itself and the programming), to prevent piracy of satellite television programming;

• The Agreement sets out obligations concerning the liability of Internet service providers,

reflecting the balance struck in the U.S. Digital Millennium Copyright Act between legitimate

ISP activity and the infringement of copyrights.

Patents & Trade Secrets

• Patent tenns may be adjusted to compensate for unreasonable delays in granting the original

patent, consistent with U.S. practice;

• Grounds for revoking a patent are limited to the same grounds required to originally refuse a

patent;

• Protection shall be provided for newly developed plant varieties;

Pharmaceuticals

• Test data and trade secrets submitted to a government for the purpose of product approval will be

protected against unfair commercial use for a period of 5 years for phannaceuticals and 10 years

for agricultural chemicals;
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• Government marketing-approval agencies will not grant approval to patent-infringing

phannaceuticals.

Intellectual Property Rights Enforcement

• Each govemment will criminalize end-user piracy, providing strong deterrence against piracy and

counterfeiting;

• The Agreement mandates both statutory and actual damages under Bahraini law for intellectual

property rights violations, which will deter piracy. Monetary damages can be awarded even if

actual economic harm (retail value, profits made by violators) cannot be determined." 106

A. IlIlemutiolUll Trellty (l1lt1 COllvelll;oll Obliglltiom'

Accession to the above group of treaties, and particularly the WIPO Internet Treaties, is a key

condition incorporated into the US model FTA, and was included in the Jordan and Morocco

FTAs, as well as the Free Trade Area of the Americas (FTAA), and the Chile and Singapore and

Australia FTAs. The obligation to ratify or adopt the above treaties applies equally to both

parties, and therefore might appear to be a balanced obligation. In fact, the United States has

already adopted most of the treaties, and so the treaty adoption obligations in reality represent a

somewhat uneven imposition upon Bahrain of the US status quo,101

B. Trtldemark!J' (tlu[ Geogrtlphica[["dic(lfiOlu

The trademarks and geographical indications provisions attract succinct but significant artention,

Both parties are required to accede to the TLT, but since the TLT applies only to visually

perceptible signs, the FTA again broadens the scope of available protection by stipulating that a

106 USTR Trade Facts. "Free Trade With Bahrain: A Model for Trade in the Persian Gulf Region", 27 May 2004.
available at www.ustr.govlftalbahrainl2004.05.27/factshcet, last accessed 1June 2005.

107 The US joined the abovementioned treaties on the following dates - WCT (6 March 2002). WPPT (20 May
2002), PCT (24 January 1978), Brussels Convention (7 March 1985), Madrid Protocol (2 November 2003),
Budapest Treaty (19 August 1980). UPQV (8 November 1981). TLT (12 August 2000). It has not yet acceded to
the Hague Agreement. Sce WIPO. above n 83.
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trademark need nol be visually perceptible to be registrable, and that registration shall not be

denied on the grounds that a mark or sign is composed of a sound or includes a scenL 108 In any

case, the draft form of Bahrain's proposed new trademark law already includes provision for

registration of sounds and smells if they are elements of a trademark, although this provision

does no go as far as required by the FTA. 109 Certification marks are recognized as trademarks,

and thereby receive protection. The FTA extends the protection of well-known marks provided

by Paris Article 6bis and TRIPS Article 16 by extending protection against dissimilar goods and

services irrespective of whether or not they are registered. 110

The precedence of trademarks over geographical indications is clearly established, enabling the

owner of a registered trademark to prevent the use by third parties of confusingly similar signs,

including geographical indications, where they are likely to cause confusion with the registered

trademark. I II [t goes further by including specific provision to prohibit the protection or

recognition of a geographical indication that is confusingly similar to a prior mark, thereby

unequivocally protecting prior marks against later geographical indications. 1I2 This stance is

consistent with US law and policy in the relationship between trademarks and geographical

indications, and in direct opposition to the European position.

C. Domai" Name~' 0" the IlIfemet

Domain names on the Internet also receive only brief but important mention. Provision is

included for the introduction of uniform domain name dispute resolution procedures for each

lOS Bahrain FTA. art 14.2.1.
\09 Proposed new Bahraini trademark law, art 1, as provided to the author in draft by the Bahraini Ministry of

Commerce and Industry. December 2004.
110 Bahrain ITA, art 14.2.6
111 Ibid. art 14.2.4.
112 Ibid. an 14.2.13.
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country's lOp level domains (ccTLDs), and for public access to a reliable and accurate database

of contact information for domain-name registrants. l13 However, these provisions relate only to

trademark cyber piracy.

D. Copyright llIul Reltue{1 Rights

The copyright and related rights protection provisions constitute the predominant part of Chapter

14, reflecting the concern held by the USTR and the US copyright industry with the extent of

global copyright piracy in general and the Gulf region in particular, and their determination to

ensure that such piracy in the digital environment is eliminated before it can become too

entrenched. The copyright and related rights protection provisions go well beyond TRI PS, and

provide substance and detail to the general provisions of WIPO Internet Treaties. They focus

upon enhanced protection, extended control and effective exclusion mechanisms.

While the WeT and WPPT already provides authors, performers and producers with the

exclusive right to make their works available by transmission or online, the FTA draws a

significant distinction between authorization and prohibition, and adds the exclusive right to

right holders to prohibit the availability of their works. The right to authorize or to prohibit

applies to all reproductions of their works in any manner or form, whether it be permanent or

temporary (including temporary digital storage form).114 The exclusive right to prohibit, which

also applies equally to performances, recordings, broadcasts, and the retransmission of broadcast

signals, 115 effectively prevents the works or signals from being subject to the imposition of any

form of compulsory licencing.

III Ibid. arts 14.3.1 and 14.3.2.
114 Ibid. art 14.4.1.
liS Ibid, an 14.4.IO(b). an 14.5. and an 14.6.2.
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In particular, the FTA provides for an extension in the mimmum period of protection for a

copyright work, performance or recording of the life of the author, or date of performance or

recording plus seventy years, significantly exceeding both the TRIPS and Berne Convention

provision of life of author or date of performance or fixation plus fifty years. 116 The United

States for some years has been using its bilateral agreements as an alternative route outside the

WTO/WIPO fora to achieve this higher standard (which is nevertheless still less than the 95

years which the US copyright industry sought to have included in the FTA).lI7 Photographic

works (and by reasonable inference, works of applied art), which TRIPS and the Berne

Convention deferred to national legislation to determine any period of protection in excess of

their stipulated minimum period of 25 years, will also enjoy this new extended protection. 118

The FTA reinforces the control aspects of the WCT and the WPPT by placing severe limitations

on the general provision afforded in those treaties and TRIPS for coulHries to mandate within

their national laws certain limitations or exceptions to protection, by incorporating the limits and

exceptions into the FTA, along very similar lines to the provisions in the US Digital Millennium

Copyright Act 1998. 119 In respect of the circumvention of technological measures controlling

access to protected works, a very limited and circumscribed list of circumstances is permitted.

Technological control measures are given a very broad description, encompassing any

technology, device or component that, in the normal course of operation, controls access to a

protected work, performance, or recording, notwithstanding any other purposes, functions or

applications. 120 Even more embracing and draconian, is the prohibition placed upon the

manufacture, sale, import or export, or general dealing of any product, or service that could be

used for circumvention but which has only a limited commercially significant purpose,

116 Ibid. art 14.4.4.
111 ITAC-15 Report on the Bahrain FTA. above n 105. I I.
118 Ibid.
119 Ibid.
120 Bahrain FTA, art 14.4.7(b).
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irrespective of whether such limited use may be entirely legitimate or due to unrelated factors,

such as a high degree ofspecialization. 121

The FTA requires the implementation of measures contained in the WeT and WrPT prohibiting

the removal or alteration of electronic rights management information systems. Both criminal

and civil remedies apply in respect of their removal or alteration, as well as in respect of

importing, distributing, transmitting, broadcasting or generally dealing in material from which

rights management information has been removed. 122

The nature of an infringement of intellectual property rights enshrined in TRIPS generally

requires the existence of elements of willful activity and commercial gain. The FTA language

broadens the scope of possible infringing activity by replacing the willfulness and commercial

gain standards for liability wilh the lesser standards of knowing or having reason to know, and

private financial gain. IB The latter may be interpreted as any activity which bypasses the

payment of copyright fees to a collection agency, and thus may include the download of a

transmission or electronic recording or performance, irrespective of whether such download is

for commercial use or for private use.

In respect of the protection of encrypted programme-carrying satellite signals, the FTA draws a

distinction between the contents of a transmission or signal and the transmission or signal itself,

establishing that each owner has separate rights of equal standing and is therefore entitled to

compensation where those rights are infringed. 124 It makes a criminal offence the manufacture,

sale, import or export or olherwise possession of any device that could be primarily of assistance

i21 Ibid. art 14.4.7(a).
122 Ibid. art 14.4.8.
i2l Ibid. arts 14.4.8-9.
i24 Ibid. art 14.7.
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in decoding an encrypted signal, irrespective of whether the device has legitimate applications or

is being legitimately used. The FTA also restricts local retransmission by similarly criminalizing

the further distribution or receipt ora transmission knowing that it has been decoded without the

authorization of the lawful distributor of the signal. At the same time it again reduces the

.))' ) . 125WI III ness requIrement.

According 10 ITAC·15, except for a few shortcomings, the substantive copyright text achieves

all that the US copyright industry sought in the FTA negotiations. 126

E. Pale"tillltt Trade Secrets

The FTA provisions extend and strengthen the patent protection standards of TRIPS, and at the

same time severely reduce the TRIPS tlexibilities, to the extent that protection, once granted

becomes virtually unassailable. Bahrain's discretion to refuse or limit patentability, challenge a

patent application, or revoke a patent is severely limited. Revocation may only be made on the

grounds that would have justified a refusal to grant the patent.

The FTA makes the clear and uncompromising statement that "Each party shall make patents

available for plant inventions"l27, thereby removing the national discretion permitted by TRIPS

Article 27.3(b). However, the discretion in respect of the patentability or exclusion therefrom of

animals still remains with Bahrain. Protection is extended to any new uses or methods of using

a known product, including products to be used for particular medical conditions, thereby

121 Ibid. art 14.8 (a). By article 14.8(a). the ··wilfulness·· requirement as contained in TRIPS is reduced to ··knowing··
or "having reason to know·'.

126 ITAC-15 Report on the Bahrain FTA. above n 105. 12.
127 Ibid. art 14.8.2. TRIPS Article 27.3(b) grants a member stale discretion to exclude from patentability plants and

animals other than micro-organisms. and essentially biological processes for the production of plants or animals
other than non-biological and microbiological processes.
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encouraging the practice of "evergreening" or allowing defensive patents to essentially extend

the life span of the original patent.

The requirement for Bahrain to ratify the UPOV Convention removes the discretion afforded by

TRIPS Article 27.3(b) for a state to provide for the protection of plant varieties either by a

patents system or by an effective sui generis system of its own construction or by any

combination thereof. Further, the UPOV Convention poses a threat to traditional farming and

agricultural practice of re-using, exchanging and local trading in surplus and propagation seed

stock practices by limiting the exceptions to the comprehensive nature of a registered plant

breeder's rights to private, non-commercial and experimental activity.128 Removal of the sui

generis option also prevents a state, such as Bahrain, from developing laws appropriate to the

peculiar state of development and nature of its own agricultural industry in light of the strength

and significance of its traditional farming practices. 129

Pre-grant opposition, or provision to challenge a patent application, is removed; any opposition

permitted only after the patent has been granted. 13o To impose further limitation on the chances

for a successful challenge, the FTA stipulates that revocation may be permitted only on grounds

that would have justified refusal to grant the patent· that is, because of its patentability or

because of fraud, misrepresentation or inequitable conduct in respect of the patent application.

The FTA acknowledges the right of either party to provide limited exceptions to the exclusive

rights conferred by a patent, provided that such imposition does not unreasonably conflict with a

normal exploitation of the patent or does not unreasonably prejudice the legitimate interests of

128 UPOV Convention. Article t5(t).
129 S. Mathur, '"TRIPS and Copyright Provisions - Some Issues for Developing Countries·'. (2003) 6 Jourl/al 0/

World fmellectllal ProperlY 1. 81.
no Bahrain FTA, art 14.8.4.
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the patent owner - a restatement of TRIPS Article 30. 131 However, the FTA neither specifically

prohibits nor acknowledges Bahrain's right to impose compulsory licencing requirements, as

permitted by TRIPS Article 31, and enshrined in the patent laws of the Gulf Siales and the GCe.

This has prompted ITAC·15 to express its disappointment that the FTA did nol confine the

possibility of compulsory licencing to explicit situations that are needed to remedy anti-trust

violations; national emergencies or other circumstances of extreme urgency; and to govern

situations of public non-commercial use lJ2
- confining it to the limited circumstances of TRIPS

Article 31 (b) only. This creates some uncertainty as to whether an application for or granting of

a compulsory licence may be challengeable on the grounds that it is an action tantamount to

investment expropriation. References to compulsory licencing present in other US sponsored

bilateral agreements, such as the model BIT (Article 6.5), and the US-Chile and NAFTA

agreements stipulate that expropriation and compensation provisions do not apply to the issuance

of compulsory licences granted in relation to intellectual property rights in accordance with the

TRIPS Agreement".133 However, this protection of the right of compulsory licencing is not

included in the Bahrain FTA.

F. PlllIrnUlcellticlil PrOflllcts

Further provisions apply to the protection of pharmaceutical products in addition to those

addressed under the general patent provisions. The FTA reinforces the provisions of TRIPS

Article 39.3 in respect of the data exclusivity and marketing approvals for pharmaceutical

products subject to a patent, and extends the level of protection even further by imposing an

obligation of non-reliance on either the pioneer approval or the pioneer data package itself for a

131 Ibid. art 14.8.3.
1J2 ITAC-15 Report on the Bahrain FTA. above n 105. 15.
IJJ Carlos Correa, "Bilateral Investment Agreements: agents of new global standards for the protection of

intellectual property rights?". GRAIN. August 2004. 16; available at www.grnin.orglbriefingsf!id-i86. last
accessed 6 January 2006.
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period of at least five years from the date of approval for a pharmaceutical product and len years

for an agricultural product. 134 As with the Jordan FTA, and reinforcing the same provision

introduced in respect of patents generally, the same level of protection provided for new

pharmaceutical products is extended to new products incorporating a previously approved

chemical entity or new uses for current protected products. 135

The FTA imposes measures that explicitly restrict Bahrain from terminating the data protection

period with the expiration of the underlying patent, and prohibits generic drug approvals during

the term of the patent covering a pharmaceutical product. 136 These measures go a considerable

way to preventing parallel importing or local production of cheaper generic pharmaceutical or

agricultural products, by excluding market access to products with the same or similar

applications. Approval of generic pharmaceutical products is further effectively blocked by the

requirement that the state shall implement approval processes that prevent third parties from

marketing a product covered by the patent or its approved method of use, and by the requirement

that the owner of a patent shall be notified of the identity of any other person seeking market

approval to enter the market during the term of the patent. 137

G. E"forcement

The FTA significantly strengthens the principle of adhering to a standard in both civil and

criminal procedures and remedies sufficient to act as a deterrent to further infringements -

perceived by the United States as a key element of any effective enforcement system. 138

Introduced into the FTA is the long-established US regime of statutory or pre-established

134 BahrninFTA,art 14.9.1.
I3S Ibid. art 14.9.2(c) and (d).
136 Ibid. art 14.9.3.
In Ibid. art 14.9.4.
IJ8 ITAC.15 Report on the Bahrnin PTA. above n 105. 18.
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damages, thereby obviating the inherent difficulties in establishing actual damages in a piracy or

counterfeiting case. At the same time, some elements ofjudicial discretion are also removed. 139

For example, the FTA includes provision for the aggrieved right holder to enjoy the prerogative

to decide whether to elect between relying on statutory damages and proving actual damages. 140

It requires the courts to use the suggested retail price of the legitimate product being infringed

upon as a measure of the loss to the right holder, rather than merely allowing the court to

consider using this measure on request. 141 Except in exceptional circumstances, the destruction

of pirated or counterfeit goods must be carried out on request of the right holder, rather than left

to judicial authority to decide. 142

In recognition that piracy and counterfeiting "industries" are becoming increasingly complex

and organised, the FTA mandates that courts have the authority to order an infringer to identify

olher persons or parties involved in any aspect of the infringement, including dislribution, and to

provide this information to the right holder. 143 Failure to comply renders the infringer liable to a

fine or imprisonment. Provision for the award of monetary damages, again of sufficient

severity to deter piracy even where actual economic harm cannot be determined, significantly

extends TRIPS discretionary provisions for Ihe award of damages adequale to compensate for

injury suffered. Both parties are required to establish policies and guidelines (including

sentencing guidelines) to encourage the imposition of deterrent penalties, in an effort to address

the perceived problem ofjudges or other enforcement authorities not actually imposing penalties

that deter further infringements. 144 Judicial authorities may order the seizure of all suspected

counterfeit or pirated goods, any related materials and equipment used in the commission of the

iJ9 Bahrain FTA. art 14.10.7.
1"0 Ibid.arlI4.IO.6(a).
I~I Ibid. art 14.10.6(b).
142 Ibid.arlI4.IO.10(a).
I~l Ibid. art 14.10.11.
I~~ Ibid,arlI4.10.27(a).
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offence, as well as any traceable assets and any documentary evidence which may be relevant to

the offence. The items subject to seizure need not be individually identified as long as they may

fall within general categories specified in the seizure order. 145

Criminal procedures and penalties are to be applied in respect of trademark or copyright or

related rights piracy on a commercial scale, with the definition of "commercial scale"

encompassing both wilful infringements for commercial advantage or private financial gain, as

well as wilful infringements that may have no direct or indirect motivation of financial gain. 146

Importation or exportation ofcounterfeit or pirated goods is to be treated as criminal activities to

the same extent as if the goods were for trade in the domestic market.

While TRIPS requires that penalties must be of sufficient severity to act as a deterrent, it leaves

it to individual countries 10 delermine and give expression according to their own circumstances

as to what may constitute sufficient deterrence. It also places some qualification on the level of

severity of sanctions that may be imposed by requiring that they be consistent with the level of

penalties applied to crimes of a corresponding gravity. However, matters of detail which would

normally fall within the competence and authority of local legislalors or judicial authorities to

address or determine, taking account of domestic legislation, judicial precedent or societal norms

and standards, could be overridden by FTA supplemental)' or consequential provisions which

may dictate the new level of penalties within Bahrain's intellectual property laws. 147

145 Ibid, an 14.10.27(b) and (c).
1-16 Ibid. an 14.10.26.
147 The MOU supplementary to the Jordan FrA, for example. stipulated thm Jordan must increase its criminal

penaltics to JD 6.000 to cnsure that statutory maximum fincs wcre sumcicntly high, in thc US view. to detcr
future acts of infringement. This rcprcscnted a significant increase from the ma\:imum JO 500 fine for trademark
infringements and JD 3000 for patent infringements in Jordan's current laws. Sec Jordan FTA, "Memorandum of
Understanding on Issues Related to the Protection of Intellectual Property Rights Under the Agreement 13ctween
the United States and Jordan on the Establishment of a Free Trade Area", available at
www.ustr.gov/assets/Tradc AgrccmcntslBilatcml/Jordaniasset UplO'ld file250 5112.pdf. last accessed 30 June
2004.
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While the enforcement provisions are generally viewed favourably by ITAC·15, it is nonetheless

advocating stronger language in the FTA in respect of the deterrent effect of sentencing

guidelines and broader discretionary powers in respect of search and seizures. 148

H. I"femel Service Provider~'

The FTA introduces provIsion for the liability of Internet service providers (ISPs), but also

includes limitations on the extent of that liability. It establishes the basic functional equivalent

of the concepts and provisions embodied in US law as found in S. 512 of the US Digital

Millennium Copyright Act 1998. The provision encourages I$P's to cooperate with copyright

holders in deterring the unauthorised storage and transmission of copyrighted material, and

limits the remedies available against ISP's for copyright infringements that they do not control,

initiate or direct but which occur through their systems or networks. 149

I. Trtllls;tiolUtl ttIltl Implemeutttt;o" Prov;s;om'

With two exceptions, all obligations in respect of intellectual property protection, including

adherence to international conventions and treaties, must be implemented upon entry into force

of the FTA.I~o The FTA overall, and the intellectual property protection provisions specifically,

will place an undue and unrealistic burden upon Bahrain; considering that Bahrain has yet to

fully implement TRIPS some four years after the deadline for developing countries, the

enforcement deadline may well prove to be somewhat academic.

14~ ITAC-15 Report on the Bahrain FTA, above n 105, 19-20.
149 Bahrain fTA. art t4.1O.29. The t\\'o e:>o:ccptions arc adhcrcncc to the Brusscls Satcllitc Convcntion and thc

Budapest Treaty on the International Recognition of Micro-organisms. both of which require adherence within
onc year of the FTA coming inlo forcc.

ISO Ibid, an 14.11.



355 Chapter 6

The implementation arrangements applying generally to the FTA as a whole, provide that the

United States will provide targeted assistance to Bahrain in implementing the high level of

commitments achieved in areas such as "modifying its current laws and regulations to meet its

FTA obligations".'S' Thus the United Stales can ensure that its requirements and standards for

the maximum protection of its own interests can be incorporated where necessary, and in the

most suitable form, into amendments or additions to Bahraini intellectual property legislation.

The first impression is that US participation with Bahrain in revising its current laws or

introducing new laws to meet its obligations under the FTA seems reasonable and sensible, since

Bahrain readily acknowledges that it is severely lacking in the legislative, administrative and

judicial expertise necessary to fast-track its intellectual property protection regimes to a standard

comparable with developed countries. However, this US strategy also guarantees that the United

States can ensure that the current or Bahraini laws will be amended or written according to the

US formula. The United States, through the USTR and its system of trade-specific advisory

committees, can and will draw upon a complex and sophisticated infrastructure with numerous

levels of legal and technical expertise, which Bahrain cannot hope to come anywhere near to

matching in the defence and protection of its own interests. There is the possibility that the FTA

text, constructed with the protection of US interests at its core, may create an environment of

future disputation and counter-disputation, as US and Bahraini expectations and perceptions

diverge.

'" USTR Trade Facts. "Free Trade with Bahrain". above n 106.
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Following completion of the Bahrain FTA, the USTR quickly notified Congress (in November

2004) of its intention to negotiate with Oman and the UAE on their respective FTAs. The USTR

subsequently announced that negotiations were due to commence in March 2005. The USTR

announcement advised that:

"These FTAs will build on those that we already have with Jordan and Morocco, as well as the FTA

that we have recently signed with Bahrain ...

... these FTAs [with Oman and the UAEj will directly benefil1he United States ... a comprehensive

FTA with Oman and the UAE will generate job opportunities for US companies, farmers and

ranchers, help creatc jobs in the United States, and help American consumers save money while

offering them more consumer ehoiees.,,152

Because of the negative reaction amongst some of the Gee states to the way that the Bahrain

FTA was conducted and presented as afail accompli to the GCC, a degree of reluctance initially

appeared to develop in Oman and the UAE about entering into an FTA as willingly as did

Bahrain. In December 2004, the Omani Minister for Economy was reported in the local press as

saying that it was too soon to say whether it would seek a free trade agreement with the United

States, after the differences emerged within the GCe member stales over Bahrain's free trade

152 Acting USTR Allgeier, "United States to begin Frec Trade Negotiations this week with the United Arab Emirates
and Oman", USTR Press Release. 8 March 2005. 2: available at
www.ustr.govn'rade AgreemcntslBilmeral/Oman FTAl'ress ReleasesSection Index.html?ht=oman5200man,
last accessed 17 December 2005.
In 2004. US exports to Oman totalled almost US$330 million - mainly machinery. aircraft. vehieles and
electrical maChinery; US imports from Oman totalled US$418 million. including mineral fuel. woven and knitted
apparel. and precious stones.
The UAE imports from the United States were worth US$4.1 billion in 2004, and ineluded machine!)', aircraft,
vehicles. electrical machinery and optic and medical instruments. US imports from the UAE totalled US$1.1
billion for the same period; sec USTR Press Releases, above n 121,2. However, a US-UAE FTA would also
give US companies the opportunity to benefit from the UAE's soaring energy market demand. and its equally
rapidly expanding construction and infrastructure industries: see "Oman-US FrA: What's the DealT 0111011

u:onomic Review Online. March 2005. available at www.ocronline.com/phpI2005 march/cover.php, last
accessed 6 January 2006.
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agreement. IS3 A senior ministry official suggested that it was not clear whether there would be

any real economic nett benefit to Oman in entering into an FTA with the United States. IS4

At the same time, the UAE was indicating that the US insistence, even at so early a stage in their

negotiations, that the UAE:

join the Budapest Treaty on the International Recognition orlhe Deposit of the Purposes

of Patent Procedure;

extend the duration of protection for copyright works from the current 50 years to 70

years;

expand the definition of author to encompass foreign and foreign language works,

although the UAE has already argued that a work is fully protected regardless of the

country of origin or nationality of the author;

warranted a call for a cautious approach. 155 A former UAE Cabinet Minister suggested that the

UAE would not benefit from a bilateral free trade agreement with the United States and that the

UAE should resist US pressure to amend its domestic legislation as part of the conditions of

signing a free trade agreement. The former Minister criticised the United States for demanding

changes to the UAE law in a number of areas including investment and sponsorship laws. 156

However, these early misgivings and expressions of cynicism have not stood in the way of the

two sets of negotiations proceeding apace. Negotiations for both agreements commenced 111

153 "Oman CaUlious on US Trade Talks"'. Arab News, 30 November 2004; available at
IVwlV.arabnclVs.coml?pagt=68&scction-0&articlc-5539&d-30&m-11&v-2004&pix-busincss.jpg, last
acccssed 1 December 2005.

\5-4 Intcrvicw conductcd by thc author with thc Oman Ministry of Commerce and Industry, Dceember 2004.
15S Interview conducted by the author with the UAE Ministry oflnfonnation. Abu Dhabi, December 2004.
\56 The fonner Minister also criticised the UAE delegation for the ITA negotiations, claiming that it was not

sumciently qualified and had no e:>.:pcrience in legal and negotiating matters. Quoted in "GCC States urges to
avoid Free Trade Deals with US", Arab News, 9 December 2004; available at
IVWIV.arabllcws.coml?p.1gc=6&scction={)&artick=558I O&d-9&m-12&v-2004&pix-business.ipg, last accesscd
I Deccmber 2005.
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March 2005; Oman's agreement was finalised by October 2005. The UAE agreement, on the

other hand, still has not shows any sign ofconclusion as at the beginning of2006.

The Oman FTA took just seven months to negotiate and conclude, marginally longer than the

Bahrain FTA. 157 The Omani Minister of Commerce and Industry, HE Maqbool bin Ali Sultan,

described the agreement on the conclusion of negotiations as "a balanced and mutually

advantageous agreement".lS8 However, he continued that the agreement "will consolidate,

slowly define and further strengthen the existing economic and trade relations between our two

countries" His use of the qualifier "slowly" in respect of redefining the relationship between

Oman and the US expresses, it is suggested, a note of caul ion and reservation aboul the FTA and

its overall benefits to Oman.

The US Trade Commissioner, Rob Portman, described the agreement as one which would help

to "advance economic growth and democracy in the region".159

The intellectual property chapter (Chapler 15) of the Oman FTA builds on its Bahrain

predecessor, to the extent that, except for a few key provisions which are discussed below, it

replicates the Bahrain text. Oman's Chapter 15 reproduces virtually word for word the text of

the Bahraini agreement, to the extent that, of the 88 clauses in the Oman chapter, 76 are identical

with the corresponding Bahrain FTA chapler. Of the remaining twelve clauses, only seven

include changes of any substance, namely those dealing with:

157 The Oman FTA consists of 21 chapters incorporating market access. textiles and apparel, rules of origin. customs
administration, sanitary and phytosanitary measures. technical barricrs 10 tradc. safeguards. govcmmcllt
procurement. cross-border trade in services. financial services. telecommunications, electronic commerce.
intcllectual property rights. labour. cnvironmcnt. transparency. administration of the agreement. dispute
settlemcnt. exceptions and final provisions. Chapter 15 addresses Intellectual Property Rights. and represents a
significant component of the FTA The draft version of the Oman FTA text is available at
II'ww.ustr.govffrade AgrecmcntslDilateralfOman FTNdrnft Tcxts, last accessed 6 January 2006.

m "Washington seals trade agreement with Oman", Financial 1i"mes (London), 4 October 2005,
159 Ibid.
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public availability of information on trademark applications (art 15.2.12);

precedence of trademarks over similar geographical indications (art 15.2.13);

protection for well-known marks against other trademarks and geographical indications

(art 15.2.14);

copyright periods of protection (art 15.4.4);

exclusion of animals from patentability (art 15.8.20);

omission of explicit provision for patentability of plants (art 15.8);

maintenance of inventories of seized infringing goods and materials (art 15.10.27).

As was required by the Bahrain FTA, the Oman FTA requires both parties to accede to a number

of international protection treaties that represent TRIPS-plus standards, namely, the:

Patent Cooperation Treaty (PCT), (1970), as amended in 1979;

Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by

Satellite (1974) [the Brussels Convention];

Protocol relating to the Madrid Agreement Concerning the International Registration of

Marks (1989);

Budapest Treaty on the International Recognition of the Deposit of Microorganisms for

the Purposes of Patent Procedure (1977), as amended 1980;

International Convention for the Protection of New Varieties of Plants (1991) (the

UPOV Convention);

Trademark Law Treaty (1994) [TLT];

WIPO Copyright Treaty (1996); and

WIPO Performances and Phonograms Treaty (1996).
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Both parties are also required to make all reasonable efforts to ratify or accede to the Patent Law

Treaty (2000) [PLT], and the Hague Agreement Concerning the International Registration of

Industrial Designs (1999). However, the United States has already acceded to the above treaties,

except for the Hague Agreement; Oman has already acceded to the peT, weT and WPPT, and

its new plant varieties protection regime loosely adheres to the UPOV Convention.

However, there are a few crucial areas where the two FTAs are not identical - where, on the one

hand the Oman FTA has not adopted further enhanced standards as enshrined in the Bahrain

FTA ,and where, on the other hand, its provisions go beyond those achieved by the Bahrain

FTA, as follows:

Tnulemarh alld geographical imlic{lliolls:

ITAC- I5 considers that the Oman FTA provides the greatest degree of protection for well-

known marks yet provided in a FTA. I60 It includes provision for owners of well known marks to

prohibit or cancel registrations of marks that are identical or similar to the well-known mark.

This protection extends not only to the registration of conflicting marks but also to the use of

such marks. It also extends protection for well-known marks so as to prevent infringement by

geographical indications as well as other trademarks, a provision that is not included in the

Bahrain FTA. The Oman FTA reinforces the US position on trademarks and geographical

indications, and squarely subordinates the latter in relation to the former. Article 15.2.2 provides

that geographical indications are eligible for protection as trademarks, and thus implies that they

160 Rcport of the Industry Trade Advisory Committcc on Intellcetual Property Rights (ITAC- I5) "The U.S.-Oman
Free Trade Agrccmcnt (FTA): Thc Intellectual Property Provisions··. November 15. 2005. 8; available at
www.ustr.gov/assctsfTrade Agreements/Bilateral/Oman FTNReports/assct upload filel24 8402.pdf. last
accessed 6 January 2006.
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should be treated as trademarks in all respects. According to ITAC·15 the language of this

clause lends itself to a system of protection for geographical indications similar to the preferred

us system where geographical indications are "eligible for protection" through the trademark

system of protection. 161 However, in so doing it removes the special statlls or provision for a

preferential system of protection, as advocated vigorously by the European Union collectively

and most European states individually and enshrined in TRIPS Articles 22 and 23, but which has

been opposed by the United States.

While the Morocco and Bahrain FTAs both include provision for improving the protection of

trademarks at the expense of geographical indications, the Oman FTA takes this protection even

further by introducing additional provisions in favour of trademarks. The agreement introduces

an obligation to refuse to protect or recognise a geographical indication where it is likely to

cause confusion with a trademark which is already registered or under application for

registration, or which IS already in use in good faith, or which has already become well

known. 161 Further, the Oman FTA extends the definition of a geographical indication, for the

purposes of the FTA, to include signs which apply to marks generally and geographical indicia

in addition to the actual namers of geographical places. 163 In so doing, it increases the scope of

geographically·related names or terms susceptible to non-protection or trademark precedence,

and thereby even further protects the priority status of trademarks over geographical indications.

In some respects, Oman, Bahrain and the olher Gee stales (assuming that these limiting

provisions on geographical indications will also be included in their FTAs) are becoming pawns

161 Ibid. 8.
16" Oman FTA, arlI5.2.J3(a).
16J The footnote 10 Article 15.2.4 of the FTA describes geographiC<11 indications for the purpose of Chapter 15 as:

"indications that identily a good as originating in the territory ofa Party. or a region or localit)' in that territol)',
where a given quality. reputation. or other characteristic of the good is essentially auributable to its geographical
origin. Any sign or combination of signs (such as words· including geographical and personal names, as well as
!ellers. numerals. figurative clements and colors. including single colors). in any form whatsoever. shall be
eligible to be a geographical indication.'"
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in the ongoing differences of opinion between the United States and the European Union over

the nature of protection for geographical indications. It is most likely that the US will argue, as it

is now doing with other areas of intellectual property protection, that these provisions as

enshrined in its FTAs with a number of countries represent the international standard in respect

of geographical indications and their relationship to trademarks and their consequent restricted

degree of protection.

Copyright:

The Oman FTA extends the term of protection of a work (including a photographic work),

performance or phonogram for a period of the life of the author plus 70 years, when calculated

on the basis of the life of a natural person, the same provision as exists in the Bahrain FTA.

However, where the term of protection is calculated on a basis olher than the life of a natural

person, the Oman FTA extends beyond the Bahrain FTA provisions by providing for a term:

(a) not less than 95 years from the end of Ihe calendar year of the firsl authorised

publication of the work, performance or phonogram; or

(b) failing such authorised publication within 25 years from creation of the work, not less

than 120 years from the end of the calendar year of the creation of the work,

performance or phonogram. 164

Both these terms far exceed the term of protection of life of author, or date of performance or

recording, plus 50 years as provided in TRIPS, and also exceed the 70 year term included in the

Bahrain FTA. The terms also actually exceed the standard sought by the US copyright and

164 Oman PTA. an 15.4.4.
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recording industry and actively promoted to the USTR by the IIPA, the copyright industry's

main lobby organisation. The IIPA argued in its submission to the USTR prior to the start of the

FTA negotiations thai, given developments in communications media which was making cross-

border transmissions the norm, it was essential that all countries further harmonise the term of

protection on a global basis; accordingly it sought the same terms of protection that it had sought

for the Bahrain FTA, namely, not less than 70 years and 95 years respectively,16S The USTR

clearly took heed of the IIPA's arguments, including the latter's position into its negotiating

agenda and successfully incorporating them into the FTA.

Pale"I...:

ITAC- I5 comments that the Oman FTA generally provides strong patent protection. However,

in one particular and significant instance, Oman has resiled from the concession made by

Bahrain in its agreement, much to the pointed disappointment of ITAC·15. In the case of the

possible patentability of plants, Oman has declined to add to its FTA the statement in the

Morocco and Bahrain FTAs which constituted agreement to an unconditional and wholesale

patentability of plant forms. The Bahraini and Moroccan statement provides that:

"Each party shall make patents available for plant inventions. In addition the Parties confirm that

patents shall be available for any new uses or methods of using a known product, including products

to be used for particular medical conditions.."I66

Oman, on the other hand, has simply re-affirmed the general statement of TRIPS Article 27.1 -

that is, on patentability being available for all inventions in any field of technology which are

1M lIPA Testimony before the "Public Hearing Concerning Proposed United States-Oman Free Trade Agreement.
Friday January 14. 2005, Before thc Tradc Policy StalT Committcc··, Washington DC, 5-6. Testimony is
available at www.iipa.com/pdfl2004 SIWEK FULL.pdf. last accessed I December 2005.

166 l3ahrain ~-rA, an 14.8.1.
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new, inventive and industrially applicable. 167 It has also removed any reference to plants from

the list of patentability exclusions. 168 Accordingly, it has maintained the status quo of the

general provisions on plant patentability as enshrined in TRIPS and its own UPOV-based plant

variety protection law.

In the case of the possible patentability of animals, Oman has re-affirmed the exclusion of

animals from patentability, an exclusion that has not been retained in the Bahrain FTA. Hence,

Oman has reserved its position in respect of the extent of patentability of all plant forms and re-

affirmed its position on the exclusion of patentability animal forms.

Extending the parameters of patentability to be as inclusive as possible would have been an

important issue for the United States in the FTA negotiations. Oman's stand caused ITAC- IS to

express its seriolls concerns, describing the stand as "a disappointing trend". 169 To minimise

further damage to the US position, it urged the US government to pressure Oman to reform its

patents system to meet its commitments under the FTA as soon as possible (ITAC-IS). 170

Ellforcemellf:

In respect of patent infringements, the Oman FTA requires the parties to provide to its judicial

authorities the authority to award damages of up to three times the actual damages, except in

exceptional circumstances. This provision, which appeared in the Morocco FTA but was

omitted from the Bahrain FTA, meets with the approval of ITAC_IS I71
, in that it both increases

167 Oman FTA, art 15.8.1(a).
168 Ibid. art 15.8.2.
169 ITAC.15 Report on the Oman FTA. above n 160. 15.
l10 Ibid.
111 Ibid. 19.
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the range of options available to the judicial authorities and also increases the deterrent value of

I . . ·1 bl mt Ie sanction optIons ava. a e.

The Oman FTA adds a new (and welcome, in the view of ITAC·15) provision which does nol

appear in the Bahrain and other earlier FTAs. It requires each party to maintain an inventory of

goods and equipment proposed to be destroyed, and to permit the delay of the destruction of

these goods and equipment so that they may be used as evidence in civil and administrative

cases. l73 Hence the provision, constituting the preservation ofevidence, adds another element of

deterrence to the enforcement system.

TrttllsiliOlwl Arrtmgeme"ts:

The intellectual property chapter of the Oman FTA does not include any transitional

arrangements. Hence the FTA is due to come into immediate effect after it has been approved

by both Governments. 174

The Advisory Committee for Trade Policy and Negotiations (ACTPN), the US government's

most senior trade advisory committee, has greeted the Oman FTA with enthusiasm. It

unanimously endorses the agreement, describing it as strongly promoting the economic interests

of the United States and fully achieving the overall and principal negotiating objectives set forth

in the US Trade Act 2002. 175 [t adds that the agreement will advance not only the US

\7" Omall FTA, art 15.IO.27(d).
l1J Ibid. art 15.IO.27(d). See also [TAC-15 Report on the Oman n'A. above n 160.22.
\14 The Bahrnin FTA is also due to come into immediate effect afler formal approval by both governments, except

for Bahrain's accession to the Brussels Convention and the Budapest Treaty for which a one year transition is
provided by Article 14.11 of the agreement.

I1S ··The U.S. _ Oman Free Trade Agreement (FTA): Report of the Advisory Commiuee for Trade and Policy
Negotiations (ACPTN)"'. 15 November 2005. 1. The report is available at
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President's programme for a Middle East Free Trade Area, but overall US objectives "in this

important and volatile area of the world.,,176 As a signal of what the UAE, Kuwait and Qatar

can expect in the near future in respect of pressures to increase protection standards even funher,

ACTPN suggests that the agreement sets a new high standard for future FTAs with Gee slales

d h .. h . 177an at er countnes 1Il t e regIon.

In respect of the intellectual property provisions of the FTA, the ACTPN endorses what it

considers to be the high level of intellectual property protection in the agreement. In its view,

the agreement includes state-of-the-art protection for trademarks and digital copyrights and

expands protection of patents and trade secrets. 178 [t commends negotiators from both sides, but

Oman in particular, for their willingness to adopt such high protection standards. 179

With only minor exceptions, the Oman FTA now represents the highest standards of protection

in the areas of copyright, trademarks, geographical indications and enforcement and that these

precedents will be carried forward into future FTAs. It is not surprising, therefore, that the

ACPTN urges the US Administration to have the Oman FTA signed into law as quickly as

possible so that American farms, factories, services providers, and consumers can begin to

receive the benefits of the agreement at the earliest possible time. 180

www.ustr.gov/assetsltrade agreements/bilateral/Oman FTAIReporisiasscts uplo'ld/IiIc604 8376.pdf, last
aecesscd 15 December 2005.

\76 Ibid.3.
m Ibid.2.
17S Ibid.3.4.
m Ibid.2.
ISO Ibid. Covering Letter.
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Where TRIPS and the Berne and Paris Conventions establish general levels of intellectual

property protection, the Bahrain and Oman FTAs significantly raises those levels and establishes

new parameters; and where the international conventions allow limitations or exceptions to that

protection, the FTAs reduces or confines those limitations and exceptions. Further, the FTAs

introduces into the national and regional environments the protection of copyrights and

neighbouring rights in the digital context, particularly in respect of the Internet and satellite

transmission where TRIPS has been overtaken by the march of technological progress. [t also

greatly enhances and widens patent protection, particularly for pharmaceuticals and plant

varieties, where the United States has deemed TRIPS to be sorely inadequate.

For Bahrain, this may not be a real issue as it pursues its objective to establish itself, with US

support, as the pre-eminent financial centre in the Gulf and a regional hub for service and

knowledge based industries. 181 Bahrain's aim is to become a major gateway for US trade in the

region and a service-based economy, emulating the example of Singapore. 182 Of major concern

to Bahrain is that it is the least-endowed of all the Gee states in terms of oil and gas, and other

natural resources.

The fact that the Bahrain FTA negotiations were concluded in less than five months is a clear

indication of both US determination to adopt an aggressive bargaining stance and obvious

181 Zocllick. above n 19.6.
182 HE Abdullah Hassan Sait: Bahraini Minister for Finance and National Economy, quoted in the Bahrain Daily

News. 28 January. 2004: available at www.gulf-dailv-news.com/arc home.asp?d'ltc-28-1-2004. last accessed 30
June 2005.
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Bahraini keenness to reach an agreemenl. 183 The rapid progression and conclusion of

negotiations took even the USTR by surprise. 184 However, notwithstanding the speedy

conclusion, it may be some time before the FTA is given practical effect, and the benefits or

otherwise to both parties can be assessed. A time-lag between agreement and implementation of

the FTA in itself may not be a particular issue for either side, insofar as the United States

achieved its new enhanced benchmark standard on intellectual property protection for projected

FTA negotiations with the other Gee states, while Bahrain would have achieved US

endorsement and support for a local business environment deemed facilitative and protective of

US investment. However, ITAC-15 warns that the updated protections afforded by the Bahrain

FTA will be of little value to the US investors without the capability and willingness of the

Bahraini government to enforce those new standards against piracy, counterfeiting and other

infringements. 185 The real measure of success will lie in the administration of the new standards

on the ground by the local police, judicial and administrative agencies responsible for

enforcement and implementation of the enhanced protection regime of the FTA. 186

Although the Bahrain FTA sets a precedent for the GCC as a regional bloc by allowing national

interests and bilateral agreements to over-ride collective interests and multilateral talks,

Bahrain's desire to raise its economic profile internationally, expand its economic base, and

attract increasing levels of foreign investment are undoubtedly the main reasons behind the deal.

It has long sought to strengthen its economic ties with the United States; with the lowest oil and

gas reserves of all the GCC States, it has been forced to diversify its economic base more

urgently than its neighbours. While there are ample reasons to justify the Bahrain FTA at the

economic level, politics appears to have played its role as well. Local commentators have also

133 By way of comparison. the Morocco FTA took 12 months ofnegotiatiolls to complete, while the Oman FTA took
seven months.

134 USTR Press Release. "US and Bahrain Conclude Free Trade Agreement"', above n 102.
ISS lTAC-15 Report on the Bahrain FTA. above n 105. 16.
186 Ibid, 17.
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suggested that the FTA can be viewed as a political reward for the close support that Bahrain,

horne to the US Navy's Fifth Fleet, has consistently provided the United States. 187

The real significance of the intellectual property provisions of the Bahrain and Oman FTAs lies

not so much in the conditions and requirements that they impose on both states. Rather, the

precedents which they have established will impact significantly on the other Gee and Middle

East states by establishing the new regional benchmark for intellectual property protection to

which the other states will be pressured to accede. The other states can expect to receive US

demands for even higher standards of protection as they enter into their own FTA negotiations.

Because of the precedents already established, they may find it extremely challenging to avoid

or modifY these benchmarks to suit their own particular national developmental or societal

requirements, although the Oman FTA shows that it can be done. Oman's disinclination to

extend specific patent protection to plants and to omit any reference to protection for animals

would have severely disappointed the US pharmaceutical and biotechnology industries, but may

well constitute a far-sighted and wise decision as its own technologies in these fields develop in

the future. While the United States uses its immense bargaining power in bilaleral discussions to

extract conditions from individual Gee stales that arguably it would nol otherwise be able to

achieve in collective negotiations with the Gee as a regional entity, the capacity of the

remaining states to extract concessions may not be completely nullified after all.

The national treatment and MFN obligations enshrined in the Bahrain and Oman FTAs ensure

that, notwithstanding any otherwise limiting provisions in their national laws, Bahrain and Oman

will be required to extend to US potential and actual investors conditions no less favourable than

137 Khaleej Times. (UAE). 20 December 2004; available at
www,khaleejlimes.eom!Displayarticle,asp?seclion-middlcea~t&:<filc=dalalmiddleeastl2004/dccember/middlecas

I december 743.:<ml. Sec also Emilie Rutledge and DrJanardhan. "Bahrnin-US FTA Exposes GCC Chinks",
Gulf Research Cemre. December. 2004. available at www.grx.addalalcolllenlsluploads/GCC 6533.pdf; see also
Editorial. Simdi Ga=elle. 21 December 2004
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those already extended to all of its regional partners. This situation may well undermine, to the

United States' advantage, the particular regional and economic benefits that the Gee states have

so far developed amongst themselves for their own mutual regional benefit and advancement. In

so doing, the erosion of particular preferential regional provisions may undermine the very

foundation of unity of the Gee itself. Some of the states, chiefly Saudi Arabia, raised strong

objection to the Bahrain FTA on the grounds that the it violated the basic tenets oflhe economic

agreement signed by the GCe Supreme Council in 2001, which stipulates that "no member state

may grant to a non-member state any preferential treatment exceeding that granted herein to

member states, nor conclude any agreement that violates provisions ofthis agreement." 188

Saudi Arabia's initial strong opposition to independent bilateral deals by GeC states eventually

softened - one likely reason being its own (then still impending) WTO membership. During a

visit by Crown Prince Abdullah bin Abdul Aziz to the United States in April 2005, during which

Saudi Arabia's membership of the WTO was a major item of discussion, it was announced that

"the issue of free trade (agreemenrs) with the United States ... is no longer a bone of contention

between the GCC states".189 However, Saudi Arabia will no doubt insist on restoring customs

barriers for non-GCC members (except for the United States) once the regional FTAs with the

United Slates have been applied. And in an extraordinary face-saving display of solidarity, the

six states, at a special meeting of GeC finance ministers held in Bahrain in early May 2005,

agreed to accord the United States special treatment and to exempt it from GCC resolutions

restricting external (to the GeC) bilateral agreements. 190 The ministers agreed to this course of

action in an attempt to patch over conflicting GCC opinions on bilateral agreements, and to

restore some degree of cohesion to the regional body. The ministers also reportedly agreed that

133 The Unified Economic Agreement Between the Countries of the Gulf Co-opcrntion Council, art 25; available at
1V1V1V.gcc-sg.orglEconomic.html. last accessed 30 November 2005.

189 Statcmcnt by GCC secretary-General Abdurrnhman al-Attiya, reportcd in the Arab News, 25 April 2005.
190 "GCC States agree to except US from bilateral free trade agreements", Kuwait News Agency (KUNA), 24 May

2005; available at www.kuna.net.kw/primaspx?DSNO=736022. last accessed 3 June 2005.
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the exemption would nol adversely affect the proposed EU·GCC free trade agreement; indeed,

under WTO rules on rnost-favoured-nation treatment, it may very well cause the same

exemption, and the same FTA concessions, 10 be extended to the EU.

As events have come to pass, the Oman FTA has been concluded, negotiations are well under

way with the UAE, and have commenced with Qatar and Kuwait without any of the negative

reactions or rearguard actions seen in relation to the Bahrain FTA. External forces, spearheaded

by the United States, will continue 10 pressure the remaining Gee Siales to adopt the TRIP$-

plus bilateral standards instead of the lesser multilateral standards of TRIPS and international

conventions on which it is based. The United States will continue to strive to establish an

intellectual property regime of its own creation as a key part of its trade and trade-related

interests in the region - which is one element in a greater design for political and diplomatic

hegemony in the region. And if the driving up of intellectual property standards continues,

Saudi Arabia, the largest of the states and the last to enter into FTA negotiations with the United

States, is likely to face the highest of standards.

However, the United States bilateral approach to global harmonisation of international

intellectual property protection gives reason for the continuing relevance of the multilateral fora,

such as WTO and WIPO, and the international conventions such as TRIPS, to be called into

• 191
questIon.

191 See Chapler 8 for runner discussion on Inc new development agendas and their relevance for WTO and WI 1'0.
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