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ABSTRACT 

The issue of corporate criminal liability has been the subject of discussion for some time 
in common law and civil law countries. The reason for the interest in this issue must be 
understood. From the perspective of criminal law, an intangible corporation can neither 
perform any criminal acts nor entertain a guilty or malicious mind in the same way as the 
natural persons do. However, the realities are such that many transactions are currently 
conducted by the corporate unit: if illegal activities are conducted by groups, associations 
or corporations, the necessity arises to consider whether the group or corporation itself 
should be held responsible for the illegal activity. If the illegal activity of the corporation 
is considered to constitute a criminal offence, it may in due course be appropriate to 
demand that the corporation itself should be held criminally liable for the offence 
although it cannot act or entertain guilt. 

The approaches to this objective differ in both major legal systems. A vivid contrast 
exists between common law and civil law approaches to the issue of corporate liability. 
Whilst the common law approach comprehensively acknowledges the idea of corporate 
criminal liability in the area of criminal law, most of the civil law countries do not. This 
thesis will examine the status of corporate criminal liability in both major legal systems, 
and consider the reasons why the two legal systems have taken different approaches to 
the issue. 
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A Note on Japanese and German Reports 

The cases from Japan and Germany noted in this thesis are cited from the usual case 
reports, used in those jurisdictions such as Sal/co Saibansho Keji Hanrel Shu (A 
Collection of Criminal Court Cases), Hanrel Jiho (Case Reports), Entscheidungen des 
Reichsgerichts in Strafsachen (RGSt: Decisions of the Supreme Court of the German 
Reich in Criminal Cases), or Entscheidungen des Bundesgerichtshofes in Strafsachen 
(BGHSt: Decisions of the Federal Court of Justice in Criminal Cases). In both 
jurisdictions, the name of the case is not usually the title of the case. Cases are generally 
cited by the number they are given in the particular collection of reports. 

A Note on Translation 

Unless otherwise stated, the author has translated materials from the Japanese and 
German into English for use in this thesis. 
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On 14 June 1994, an Australian company pleaded guilty to manslaughter in the Supreme 
Court of Victoria. This case, The Queen v Denbo Pty Ltd1, is the first case in Australia 
to hold that a corporation can be criminally liable for manslaughter. In this case, the 
company carried on business as an earth moving contractor. In February 1991, a truck 
accident took place on the construction site due to the truck's grossly defective brakes. 
The driver of the truck was killed. As the employer of the victim, the company was held 
responsible for the victim's death on the grounds that it failed "to establish an adequate 
system of maintenance for its plant and vehicles," "to properly train its employees," and 
"[permitted the truck at issue] to be put into use without proper maintenance." Justice 
Teague emphasised the fact that the company placed higher priority on working the 
trucks than on the safety of workers. By plea of guilty, the defendant company 
acknowledged criminal negligence. 

In the same proceedings, the individual officer (the owner) of the company also pleaded 
guilty to two breaches of the provisions of the Occupational Health and Safety Act 1985 
(Victoria). The particulars were that he failed as an officer of the company to maintain 
a safe working environment for employees of the company. Of this defendant, Justice 
Teague stated as follows: 

"[He] acknowledged that he had been given and had accepted the responsibility 
within the company for the maintenance of vehicles and the training of its 

(unreported, 14 June 1994, Supreme Court of Victoria, Teague J). I am indebted 
to the Supreme Court library of Victoria for supplying this case. It is also 
interesting to note the recent case of Rex Dagi v The Broken Hill Proprietary 
Company Limited (BHP) and OK Tedi Mining Limited (unreported, 19 September 
1995, Supreme Court of Victoria, Cummins J). In these proceedings, BHP is a 
defendant in a civil action concerning the OK Tedi mine pollution in Papua New 
Guinea. During the course of litigation, Justice Cummins held BHP guilty of 
contempt of court. Justice Cummins emphasised that contempt proceedings are 
criminal in nature. It is not explained in the reasons for decision as to why the 
company, and not the individuals who engaged in the contemptuous conduct was 
proceeded against. The facts forming the basis of contempt involved 
representatives of BHP who attempted to collude with the Papua New Guinea 
government to halt the proceedings in the Supreme Court of Victoria. The finding 
of contempt against BHP is presently on appeal. 
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employees as part of the company's duty to provide and maintain a safe working 

environment for its employees. However, he did not act responsibly. He was 

aware of the poor state of the brakes on [the] trucks but he directed that they be 

used. Moreover, the training which he gave the deceased and the other truck 

drivers was quite inadequate. There was willful neglect in the terms of s52 of the 

Occupational Health and Safety Act."2  

The issue of whether or not corporations can attract criminal liability has received 

significant attention in both common law and civil law jurisdictions, particularly in this 

century.3  The idea of corporate criminal liability is not a novel one. There is not, 

however, a united approach to the issue on the part of the major legal systems.4  The 

thought that a corporation can be held liable for regulatory, administrative, or public 

welfare offences has been accepted relatively widely in both systems.5  The extension of 

corporate liability to traditional crimes requiring mens rea (such as homicide offences) 

has been the subject of continuing controversy in common law jurisdictions.' On the 

other hand, in the civil law jurisdictions, crimes requiring proof of a mental element have 

2 It is to be noted that both negligence on the part of the individual officer and on the 
part of the company itself are practically identical. The company's responsibility 
for negligence appears to be based on the individual officer's negligence. As 
discussed in Chapters 5, 6 and 7 in this thesis, this technique is illustrated in the 
"principle of identification". 

For the history of corporate criminal liability in the United States, see Brickey, 
Corporate Criminal Liability: A Treatise on the Criminal Liability of 
Corporations, Their Officers andAgents (Illinois, Callaghan & Company, 1984), 
Vo. 1, Ch.2. In the civil law, see Busch, Grundlagen der Strafrechthchen 
Verantwortlichkeit der Verbdnde (1933). 

Leigh, "The Criminal Liability of Corporations and Other Groups: A Comparative 
View" (1982) 80Michigan Law Review 1508 at 1509. 

Leigh, Ibid. See also Rodella, "Corporate Criminal Liability for Homicide: Has the 
Fiction been Extended too far?" (1984) 4 Journal of Law and Commerce 95 at 95. 
The qualifications to this point will be dealt with further in the thesis. 

6 Rodella, Ibid at 95. 
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barely been considered.7  

The issue of corporate criminal liability has posed a number of serious theoretical, 
philosophical, and practical difficulties in both legal systems. Issues such as the 
justifications for imposing criminal liability on corporations,8  alternative sanctions 
suitable for corporations,9  and the theoretical reconciliation between corporate criminal 
liability and relevant theories of criminal law,'°  have been the subject of much debate in 
both jurisdictions. 

Few comparative approaches to these difficulties have been attempted. In common law 
countries, little attention has been given to finding solutions to the problems concerning 

corporate criminal liability by consideration of the status of criminal liability of 
corporations, groups, and other associations in the civil law jurisdictions." The concern 

of this thesis is to illustrate the civil law responses to approaches tried in the common law 
jurisdictions concerning the common law rationale for imposing corporate criminal 
liability. It is suggested this is a first step towards a future full comparative study of 
corporate criminal liability. 

This is particularly so in Germany and Japan. The rationales against corporate 
criminal liability in the civil law jurisdiction will be analysed in Chapter 3. 

This issue is dealt with by LaFave & Scott, Substantive Criminal Law, Vol.1, 
pp.364-366 (St Paul, Minnesota, West Publishing Co, 1986). 

Discussed in Coffee, "No Soul to Damn: No Body to Kick: An Unscandalised 
Inquiry into the Problem of Corporate Punishment" (1981) 79 Michigan Law 
Review 386. 

10 For an attempted reconciliation of the issues in the common law, see Fisse, 
"Reconstructing Corporate Criminal Law: Deterrence, Retribution, Fault, and 
Sanctions" (1983)56 Southern California Law Review 1141 at 1183-1213. Except 
where otherwise noted, all references to Fisse's theory in this thesis are to that 
article and the text, Fisse & Braithwaite, Corporations, Crime and Accountability 
(Cambridge, Cambridge University Press, 1993). 

For a general survey of the status of corporate liability in the civil law jurisdictions, 
see Leigh, supra note 4; Mueller, "Mens Rea and the Corporation: A Study of the 
Model Penal Code Position on Corporate Criminal Liability" (1957) 19 University 
of Pittsburgh Law Review 21. 



It is suggested that the importance of this study lies in the fact that the activities of 

corporations have become far more internationalised in this half of the 20th century. 

Whilst different legal traditions have their own discrete rules, the activities of 

corporations pay little regard to the differences in legal regimes. Moves toward a greater 
understanding of the operation of two of the major legal traditions in this area should be 

encouraged. 

This thesis will consider some techniques used as solutions to the problems of corporate 

criminal liability in common law jurisprudence and will contrast them with those used in 

civil law jurisprudence. Further, this thesis seeks to ascertain the reasons for the 

difference of approaches between the two legal systems. The substantial differences 

between the systems, the theory, and the history of both types of criminal law contributes 

to the cause of the different approaches.'2  A close study of the general body of criminal 

law in both legal systems is not possible in this thesis.'3  A general discussion of both 

approaches to the issue of corporate criminal liability does however reveal some of the 

significant characteristics of both systems. 

The sociological and criminological inquiry into the status of corporate crime or 

illegality, has been the subject of extensive examination in common law countries,'4  and 

is not within the scope of this thesis. The term "corporate criminal liability" relates only 

12 Discussed in Jescheck, "Die strafrechtliche Verantwortlichkeit der Personen-
verb ände" (1953) 65 Zeitschr/i für die gesamte Strafrechtswissenschaft 
(hereinafter cited as ZStW) 210. Professor Jescheck attributes one of causes of the 
different approaches between two legal systems, civil law and common law, to the 
different functions criminal law plays in the two systems. This point will be 
developed in Chapter 3. 

13 For a standard work on German criminal law, see Jescheck, Lehrbuch des 
Strafrechts, Ailgemeiner Teil (Berlin, Duncker & Humbolt, 4th ed., 1988). 

14 Among numerous works on the subject, see, in particular, Braithwaite, Corporate 
Crime in the Pharmaceutical Industry (London, Ratledge & Kegan Paul, 1984); 
Vaughan, "Toward Understanding Unlawful Organisational Behaviour" (1982) 80 
Michigan Law Review 1377. As regards Continental works, see, for example, 
Sykes & Matza, "Technique of Neutralisation: A Theory of Delinquency" (1957) 
American Sociological Review 664. 
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to criminal law in this thesis rather than to the related disciplines of criminology and 
sociology. In this regard, the aim of this thesis can be seen as an inquiry on whether or 
not the common law countries have established any theories of corporate criminal 
responsibility capable of theoretical or doctrinal acceptance in civil law jurisdictions. 
Civil law scholars are accustomed to their own criminal law which has been aimed 
directly at the acts of individuals as a unit of criminal responsibility and punishment. As 
a result, they may entertain doubts on whether criminal law should be employed as a 
sanction against illegal and harmful activities of corporations.'5  

The question of how "corporate crime" should be described in this thesis has provided 
a challenge. It is suggested here that Professor Fisse uses a somewhat restricted 
description of corporate criminal liability: 

"Our central concern is the position in relation to large-scale business enterprises 
and governmental entities. Much of the analysis is also relevant to other kinds 

of organisations, including accounting and law firms."6  

"We are not concerned here with the problem, formidable as it is, of corporate 
crime in the context of smaller organisations (e.g. "bucket-shops" for fraudulent 
fi.,tures trading) where the main concern is not corporate liability but the difficulty 
of taking effective action against individual persons who act fraudulently under 

corporate guise."7  

It is conceded that in certain contexts, this restricted definition may be valuable. For the 
purpose of this study, a wider approach is deemed necessary to include small business 
entities and associations other than corporations. 

15 See, for example, Maurach & Zipf, Strafrecht, Ailgemeiner Tell (Heidelberg, 
C.F.MUller Juristischer Verlag, 8th ed., 1992), Vol. 1, p.187. 

16 Fisse & Braithwaite, supra note 10 at 1, n. 1 

17 Fisse, Howard's Criminal Law (North Ryde, Law Book Company, 5th ed., 1990), 
p.590, n.4. 
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Section 2.07(4)(a) of the US Model Penal Code excludes government agencies in the 
execution of a government program from its definition of the word "corporation".18  In 
contrast, the Japanese discussion on the subject sometimes encompasses unincorporated 
associations, local public (or governmental) entities or municipalities, trade unions, public 
hccspitals, and religious corporations.19  There is no precise German equivalent to the 
English word "corporation". Several scholars have used several different words such as 
"Unternehmen ", "KOrperschaft", and "Verband".2°  

Another problem concerning the definition of the subject area itself arises from a 
tendency on the part of some scholars to include only certain types of activity within the 
discussion of corporate criminal responsibility. The resulting description of those crimes 
by such scholars tends to detract from a comprehensive view of corporate criminal 
activities. For example "economic crimes",21  "environmental pollution"22  and "negligent 
homicide" all tend to emphasise merely one type of isolated aspect of corporate criminal 
activity. The term "corporate crime" itself is said to be equivocal.24  

18 American Law Institute, Model Penal Code (Philadelphia, American Law Institute, 
Tentative Draft No.4, 1955). 

19 On this point, see Fukuda, Gyosei Keiho (Administrative Criminal Law) (Tokyo, 
Yuhikaku, 2nd ed., 1978), p.120. 

20 For the use of the word "Unternehmen", see, for example, SchUnemann, 
Unternehmenskriminalitat und Strafrecht (Cologne, Carl Heymanns Verlag KG, 
1979). For the use of the word " Verband', see, for example, Jescheck, supra note 
12. For the use of the word "Korperschaft", see, for example, Maurach & Zipf, 
supra note 15 at 187. 

21 For frirther details of the term "economic crimes", see generally Leigh (ed.), 
Economic Crime in Europe (London, The Macmillan Press, 1980). 

22 For a discussion of "environmental pollution" in Japan, see, for example, Upham, 
"Litigation and Moral Consciousness in Japan: An Interpretative Analysis of Four 
Japanese Pollution Suits" (1976) 10 Law & Society Review 579. 

23 This aspect will be pursued in Chapter 9. 

24 The journalistic work on the subject is Mokhiber, Corporate Crime and Violence 
(Beverley Hills, Sierra Club Books, 1988). For a discussion of the definition of 
the term "corporate crime" from a sociological or criminological point of view, see, 



According to Professor Fisse,25  "corporate crime" means: 

"crimes committed on behalf ofa corporation by an agent acting within the scope 

of his authority, as opposed to crime which is corporate only in the sense that it 
is committed by company promoters or personnel." 

A more specific definition is given by Nawa.26  According to his definition, corporate 
crime is divided into top-management crime, employee's crime, and body corporate 
crime.27  Top-management crime means crime committed by superior officers in the 

course of their management or administration of the corporation.28  Employee's crime is 
defined as crime committed by lower-level employees within the scope of their authority 
on behalf of the corporation.29  Body corporate crime is crime committed by superior 
officers or lower-level employees concerned in corporate business, for which the 

corporation itself, as well as an actual offender, should be held liable.30  

In conclusion, it must be noted that few legal commentators agree on how to define 
"corporation", "crime" and hence "corporate crime". Even in common law jurisdictions 

where there is greater acceptance of an idea of corporate criminal liability, there is no 

for example, Kramer, "Corporate Criminality: The Development of An Idea" in 
Hochstedler (ed.), Corporations as Criminals (Beverley Hills, Sage Publications, 
1984). 

25 Fisse, "The Social Policy of Corporate Criminal Responsibility" (1978) 6 Adelaide 
Law Review 361 at 363. 

26 Nawa, "Kigyo Hanzai Ron Josetsu" (Introduction to Corporate Crime) (1985) 33-
3,4Shizuoka Daigaku Hokei Kenkyu 377 at 385-3 90. 

27 Ibid. at 386. 

28 Ibid. 

29 Ibid. 

30 Ibid. at 387-388. 
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discernable consensus amongst criminal law scholars.3' Civil law scholars have also 
failed to define the concept. The critique of the common law in this context is dealt with 
in Chapter 8 of this thesis. A precise definition is beyond the scope of this thesis,32  
however as a working definition of "corporation", it is intended to rely on the meaning 
given in The Oxford Companion to Law. 

"A group of individuals, or a series of the holders of an office, who are deemed 
in law to be single legal entity. [A corporation] is legally distinct from all the 
individuals who compose it, has legal personality in itself and can accordingly sue 
and be sued, hold property and transact, incur liability, and in general act as if it 
were a natural person...."33  

For the purpose of the examination of conceptual approaches to the issue of corporate 
criminal liability in both common law and civil law jurisdictions, it is necessary to 
consider how both approaches have developed respectively from historical perspectives. 
Chapter 2 will be devoted to tracing the history of the punishment of groups and 
association (e.g. universities, churches, ecclesiastical orders or municipalities) on the 
European continent. Chapter 2 reveals that the social and historical background peculiar 
to each epoch (the Middle Ages, the Enlightenment and the Industrial Revolution) have 
been associated with arguments for and against corporate, group or collective liability 
in Europe. Secondly, it will be seen that approaches to the issue of corporate criminal 
liability in continental Europe have been strongly influenced by approaches to the 
question of the nature of corporate personality. In Europe there had been long standing 
controversy over the nature of the legal entity and the justification for having personality 

31 As noted in supra note 24, criminologists have paid attention to the problem of 
definition. 

32 The definition will depend on which of legal systems is being treated in this thesis. 
In general, the author will use the term "corporation" as it is described according 
to the Oxford Companion to Law (infra). This term, however, will include 
universities, municipalities and churches. In Chapter 2, those entities assume some 
significance in the context of the history of corporate punishment in Europe. 

33 (Oxford, Clarendon Press, 1980) 
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attributed to it. By clarifying the nature and justification for corporate personality, 
European continental jurists had attempted to determine whether corporations could be 
held criminally liable. 

At present, however, the tendency to use theories of corporate personality to determine 
whether or not a corporation should be criminally liable has lessened. European and 
Japanese jurists have been aware that the issue of corporate liability in the special field 
of criminal law must be solved pursuant to criminal law concepts. Chapter 3 will 
illustrate the present status of corporate criminal liability in civil law countries (Japan, 
Germany, Switzerland, Belgium, Spain, Italy, France and Netherlands) from a theoretical 
and conceptual point of view. According to these civil law jurists, for the corporation 
to be held criminally liable, it must be acknowledged that the corporation is capable both 
of performing a criminal act (Hand/ungsfahigkeit) and of entertaining guilt (Schuld-

fahigkeit). But such capacities are denied to corporations in most civil law countries 
(except France and the Netherlands) for philosophical and theoretical reasons. These 
reasons are described by Leigh, a comparative specialist in this issue, as follows: 

"[The] arguments [that impede the development of corporate criminal liability in 
most European countries] may be summarized quickly: a corporation has no 
mind of its own and therefore cannot entertain guilt; it has no body and therefore 
act inpropriapersonci; punishing it would violate the most fundamental principle 
that punishment must be imposed only on the actual offender; the regime of 
penalties does not contemplate possible corporate offenders; and finally, 
procedures such as instruction (or rehabilitation) are not well adapted toward 
dealing with corporate entities" 

This concise description may be helpful in understanding the reasons why corporate 
criminal liability is not accepted in the area of criminal law in some civil law jurisdictions. 
But, as Leigh also points out,35  these impediments were evident until towards the end of 

34 Leigh, supra note 4 at 1509. 

35 Ibid. 
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the last century and have been overcome in common law jurisdictions. Therefore, it is 
necessary to explain why these impediments have not been overcome in civil law 
jurisdictions. Chapter 3 will deal with this question with special emphasis on the 
difference of the constituent elements of a crime between civil law jurisdictions and 
common law jurisdictions. 

Civil law jurists are, however, conscious of the necessity to impose special sanctions on 
the corporation in order to deter its illegal activities. By distinguishing between criminal 
law and "administrative criminal law" (Verwaltungsstrafrecht), civil law jurists 
acknowledge corporate liability only for administrative offences (similar to strict liability 
offences in common law) in the area known as administrative criminal law. Chapter 4 
will survey the status and rationales for corporate liability in the area of administrative 
criminal law in Japan and Germany. 

Chapters 5, 6 and 7 will concentrate on the status of corporate criminal liability in 
common law jurisdictions. Firstly, Chapter 5 will trace the historical development of 
corporate criminal liability in English and American case law. It will be revealed in this 
chapter that the scope of corporate liability has been expanded by courts from quasi 
offences (such as non-feasance and misfeasance) to offences involving mens rea. In the 
process of the expansion of the scope of corporate liability in common law courts, some 
of the policy consideration that allow corporate liability become evident. As compared 
with the nature of criminal law in civil law jurisdictions, the characteristics of criminal 
law in common law jurisdictions as they relate to these policy considerations are 
emphasised. 

It is important to note that policy considerations used by common law courts in favour 
of corporate criminal liability have been supported by common law commentators. In 
particular, English and American commentators have developed the courts' doctrines in 
this area which originate from principles in torts. These tortious principles are known 
as alter ego and respondeat superior. Under the doctrine of respondeat superior, for 
example, an employer shall be liable for acts done by his or her employees acting within 
the scope of his or her employment. By making an analogy between the status of the 



12 

employer to that of the corporation, common law commentators have established the 
doctrine of vicarious liability and the principle of identification which holds the 
corporation criminally liable for criminal acts of its employees or senior officers. Chapter 
6 will be devoted to surveying how common law commentators have established theories 
of corporate criminal liability through their evaluation and criticism of relevant cases. 

The present status of corporate criminal liability in common law jurisdictions may be of 
importance. Chapter 7 will examine recent cases and legislation relating to corporate 
criminal liability in the United States of America, the United Kingdom and Australia. 
What is especially noted in this chapter is the approach adopted by the Criminal Code 
Act 1995 in Australia which differs from American and English approaches. Under the 
doctrine of vicarious liability or the principle of identification, actus reus and mens rea 
on the part of actual offenders (corporate employees or employers) are necessary to hold 
the corporation criminally liable for criminal acts committed by these corporate members. 
The technique used in these doctrines is the imputation of the constituent elements of the 
crime on the part of actual offenders to the corporation or the identification of the 
"directing mind and will" of certain senior officers with that of the corporation. 
However, under the technique adopted in the Criminal Code Act 1995 in Australia, the 
corporation shall be held criminally liable on the basis of its own blameworthiness 
inherent in "an attitude, policy, rule, course of conduct or practice existing within the 
[corporation]". This approach, termed in this thesis the "organisational approach", is 
based on criticisms of the English principle of identification and produces an extension 
of the scope of corporate responsibility. 

Chapter 8 provides arguments against several approaches taken in common law countries 
which hold the corporation criminally liable. The criticism of common law approaches 
in the context of corporate criminal liability is attempted from a civil law perspective. 
Theoretical justifications for the doctrine of vicarious liability, the principle of 
identification and the organisational approach will be criticised. 

36 Criminal Code Act 1995 (No.12), Part 2.5 ("Corporate Criminal Responsibility"), 
Division 12, 12.3. 
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This thesis is concerned with the contrast between civil law and common law 

approaches to the issue of corporate criminal liability. According to Leigh's comparative 

research, common law and civil law systems take a similar view in that both hold 

directors or officers of a corporation liable for offences which they ought to have 

prevented by reason of their position and thnction in the company.37  In other words, it 

has been established under both legal systems that whether the corporation itself is held 
liable or not, these officers of the corporation are to be liable for employees' acts. A 

number of statutes provide for this.38  From this perspective, it is not necessary for the 

purpose of this thesis to enter into a detailed discussion of the comparative status of 

individual liability in the context of the corporation. However, if it is demonstrated that 

an objection to the rationales for corporate criminal liability is well founded, it is an 

inevitable consequence to survey the general status of individual liability in the context 

of the corporation as a substitute for corporate criminal liability. The civil law 

approaches to the issue of individual liability in the context of the corporation are 

significant and will be dealt with. Chapter 9 will examine the two different approaches 

to this issue found in Japan and Germany. 

37 Leigh, supra note 4 at 1524-28. 

38 See, for example, some provisions in Australia which prescribe corporate officers' 
liability: the Companies Act 1981 (Australia), s229(1)(b). Chapter 3 in this thesis 
will examine some statutory issues in Japan and Germany which concerns 
individual and corporate employer's liability. On the other hand, Chapter 9 will 
consider the status of purely individual criminal liability in these countries. The 
approaches to the issue of individual liability examined in this chapter have been 
developed through the interpretation of Article 211 ("A Crime of Death or Injury 
by Negligence in the Performance of Work") of the Penal Code of Japan, and 
Article 13 ("Omission as Commission") of the Penal Code of Germany. 



CHAPTER 2 

OUTLINES OF THE HISTORY OF THE PUNISHMENT 
OF CORPORATIONS IN CIVIL LAW COUNTRIES 
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This chapter will consider the relevant historical and social factors concerning corporate 
criminal responsibility in civil law jurisdictions.1  In particular, German law will be 
discussed. German law accepted corporate criminal liability at one time, and rejected it 

at another. The history of the policies concerning the punishment of corporations in 
Germany can be divided into three epochs: Das deutsche Mittelalter (the German 
Middle Ages), Die individualistisch-liberalistische Epoche (the epoch of "individual's 
liberation"), and Die Jetztzeit (the "present time")2. The present theoretical 

considerations concerning corporate criminal responsibility in Die Jetztzeit are dealt with 
in chapter 3. 

DAS DEUTSCHE MITTELALTER (THE GERMAN MIDDLE AGES) 

Over the last few centuries, the question of whether or not corporations have the legal 

capacity to commit crimes (utrum universitas delinquere possit), has been the subject of 
controversy in civil law countries.3  A review of the many studies by civil law scholars 
leads to the conclusion that there has been agreement on one principle concerning 
corporate criminal liability: "Societas delinquere non potest" ("corporations cannot 
commit crimes"). This principle has its origins in Roman law.' There is scarcely any 

evidence in classical Roman law indicating that corporations were capable of being 

criminally liable. Roman law considered corporations (such as colleges and other 
associations) were legally fictitious (fictio furls) and consequently incapable of 

For a general understanding of continental criminal law, see Bar, A History of 
Continental Criminal Law (1968). See also Silving, Criminal Justice (1971). 

2 Busch, Grundlagen der strafrechtlichen Verantwortlichkeit der Verbande 
(Leipzig, Verlarg von Theodor Weicher, 1933), p.33. 

The medieval epoch is discussed in Ullmann, "The Medieval Theory of Legal and 
Illegal Organisations" (1944) 60 Law Quarterly Review 285. 

Heinitz, "Empfiehlt es sich, die Strafbarkeit der juristischen Person gesetzlich 
vorzusehen?" in Verbandlungen des vierzigsten Deutschen Juristentages, Vol.1 
(Gutachten) (1953), p.67. 
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committing crimes.5  The glossatorg also regarded corporations as legally fictitious 
however, in spite of this view, they advanced a rudimentary theory of corporate criminal 
liability.7  The glossators did not develop their views to any sophistication which might 
be analogous to the modern idea of a corporation being treated as a juridical person. It 
was somewhat contentious that the glossators accepted only the fictitious theory of 
corporate personality' and simultaneously acknowledged that a corporation could attract 
criminal responsibility. The fictitious theory accepted a corporation or association as a 

body comprising the aggregate of each of the members constituting it. In accordance 

with this theory, it would be considered inconsistent to attribute criminal responsibility 

to the corporation itself rather than to the individual members. The glossators reconciled 
this apparent inconsistency on the grounds that a corporation had the capacity to enjoy 

legal rights (Rechtsfahigkeit) independently of its members and in consequence a 

Ibid. 

6 In the civil law, a 'commentator" or "annotator". A term applied to the professors 
and teachers of the Roman law in the twelfth century. The glossators laid the 
foundation of the study of Roman law and established the study of Raman law as 
the basis of legal training. See Black's Law Dictionaiy (6th ed., 1990). 

Discussed in Engisch, "Empfiehlt es sich, die Strafbarkeit der juristischen Person 
gesetzlich vorzusehen?" in Verbandlungen des vierzigsten Deutschen Juristen-
tages, Vol.2 (1954), p.7. 

A variety of different theories of corporate personality have been advanced. For 
example, as well as the "fictitious theory" (in which the corporation is the 
aggregate of each of the members constituting it); the "concession theory" (in 
which the existence of the juristic person is found in a concession from the State 
and its system of law); the "realist theory" (acknowledging existence of the 
corporation as a group); the "organisation theory" (which treats corporations as 
organisms similar biologically to natural persons: they have real lives and group 
wills), have all been advanced to explain the legal nature of corporations. The 
"purpose theory" also attempts to describe corporate personality according to the 
collective purpose of the corporation. Most theories succeed in describing 
particular types of corporations but fail to adequately explain others. For a recent 
comparative perspective on corporate personality, see "A Special Issue on Legal 
Persons and Legal Personality" (1993) Indian Socio-Legal Journal, Vol.XIX, 
No.1. 
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corporation could logically accept liability for certain wrongs.9  Whilst these wrongs, 
"delicts" are not a precise reflection of what are currently "crimes", they do provide a 
general equivalent for the purpose of the historical discussion 

Canonists supported the idea of the glossators by means of the creation of the notion of 
"juristic person" '° According to one theoiy held by canonists, the church was the juristic 
person representing God. A church, therefore, had to be differentiated from the 
individual believers.'1  in a sense, a church could be regarded as an early form of a 
corporation. The effect of the differentiation of a church from the individual believers 
meant that certain sanctions could be imposed on a church itself, alternatively, in some 
circumstances individuals might accept liability for wrongs which the church could not.12  

The Germanic criminal law of that time adopted the ideas held by canonists. Germanic 
law used the term "corporation" (KOrperschaft) in the broad sense of the word in order 
to punish entities such as municipalities (Gemeinden)'3. The Germanic criminal law took 
some measures against corporations, such as a pecuniary punishment (Geldstrafe), 
confiscation or forfeiture of profits (VermOgenseinziehung), restriction of activity 
(Tatigkeitseinschrankung), and dissolution (A uflOsung)14 . 

The canonist view was developed by Bartolus (13 14-1357), one of the eminent post- 

Lang-Hinrichsen, "Verbandsunrecht" in Geerds & Naucke (eds.), Beitrage zur 
gesam ten Strafrechtswissenschafi, Festschrft für Heilmuth Mayer (Berlin und 
Munich, Duncker & Hunbolt, 1966), p.49. 

10 Ackermann, Die Strafbarkeiljuristischer Personen in deutschen Recht und in 
auslandischen Rechtsordnungen (Frunkfurt, Peter Land, 1984), p.24; Busch, 
supra note 2 at 39; Lang-Hinrichsen, Ibid. 

11 Busch, Ibid. at 40. 

12 When canonists spoke of "delinquere" or "punire" and the like, they generally 
had in mind canonical crime and punishment: the former of which was blasphemy, 
and the latter was excommunication. Busch, Ibid. 

13 Busch, Ibid. at 43; Engisch, supra note 7 at 8. 

14 Lang-Hinrichsen, supra note 9 at 49; Busch, Ibid. at 38. 
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glossators. According to Bartolus, the crimes for which the corporation could be held 
liable were classified into two types. The first class of crimes classified were those for 
which it was considered the corporation could by nature commit; for instance, crimes 
of omission to discharge legal duties imposed upon the corporation. The failure on the 
part of the corporation to charge or extradite its criminal members to the appropriate 
authorities concerned is one such example. Another example was the failure by the 
corporation to prevent the occurrence of wrongdoing by its members in the performance 
of corporate duties.'5  The second type of crime was of a type for which it was 
considered that the corporation could not, by nature, commit. Examples were such 
crimes as murder or rape.'6  

In the first categoly of crime mentioned, the corporation could be punished as the actual 
perpetrator. In this category, the corporation's members could be dealt with as an 
accomplice or an accessory. In the second type of crime, the position was reversed and 
the corporation could be punished as the accomplice or the accessory with the main 
perpetrator being the individual member.'7  The Italian, French and Germâh legal 
systems accepted Bartolus' views on corporate liability. His view was accepted by the 
next generation of legal thinkers until the middle of the eighteenth century. 

It must be remembered that Bartolus's view was developed in the setting of the Middle 
Ages, a time in which the governing class exerted their power and influence over other 
citizens through associations such as municipalities, religious orders and guilds.'9  
Consequently, the maintenance of the power of the governing class necessitated the 
existence of such associations. The punishment of these associations as a whole in cases 

15 Busch, Ibid. at 42; Heinitz, supra note 4 at 68; Ackermann, supra note 10 at 24. 
16 Busch, Ibid.; Heinitz, Ibid.; Ackermann, Ibid. 

17 Busch, Ibid.; Heinitz, Ibid.; Ackermann, Ibid. 

18 Busch, Ibid. at 44; Heinitz, Ibid. at 70; Ackermann, Ibid.; Engisch, supra note 7 
at 8. 

19 Busch, Ibid. 
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where citizens (as members) were involved in corporate delict further supported the 
power structure.2°  It is probable that the ruling classes impelled Bartolus' view into the 
prevailing opinion. This was primarily an expedient or political consideration. At this 
stage of the development of corporate criminal responsibility, a major theoretical 
difficulty had not been dealt with, namely that as a result of punishing individuals for the 
crimes of corporation, a large number of innocent members not consenting to the 
commission of crimes were punished 21  

DIE INDIVIDUI4LISTISCH - LIBERALISTISCHE EPOCHE (THE EPOCH OF 
INDiVIDUAL' S LIBERATION") 

During the period known as the Enlightenment (C 17 and C 18), a school of thought 
denied the prevailing opinion espoused by Bartolus. This denial was predicated upon 
major social changes peculiar to this epoch. First of these was the emergence of the 
modern state as an entity and the second was the new theories of the state as influenced 
by the ideas of the French Revolution. The term "statism" can be defined as the 
principle or policy of concentrating extensive economic and political controls in the 
state.22  This policy gave rise to accelerated concentration of the state's power, and as a 
consequence, the powers of smaller corporate bodies were decreased. During this 
period involving the increase in the powers of the state, the corporation was viewed as 
an impediment to a state trying to exert more direct control over citizens.24  As the 
number and the significance of corporations decreased, the necessity of punishment of 
corporations diminished.25  The Enlightenment (Die Aujkldrung) also imbued citizens 

20 Busch, Ibid.: Heinitz, supra note 4 at 70; Lang-Hinrichsen, supra note 9 at 50. 
21 Lang-Hinrichsen, Ibid. at 49;Englisch, supra note 7 at 8; Ackermann, supra note 

10 at 24. 

22 Busch, supra note 2 at 44; Lang-Hinrichsen, Ibid. at 50; Ackermann, Ibid. at 25. 
23 Busch, Ibid. at 45; Lang-Hinrichsen, Ibid.; Ackermann, Ibid. 

24 Busch, Ibid. at 45; Lang-Hinrichsen, Ibid.; Ackermann, Ibid. 

25 Busch, Ibid. at 46; Lang-Hinrichsen, Ibid.; Ackermann, Ibid. 
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with the idea that they ought to endeavour after liberation from the restrictions of 
associations.26  Consequently, corporations were regarded as antagonistic from both the 
perspective of the citizen as well as that of the state.27  

In the context of the social circumstances described, Professor Malbianc developed his 
theory concerning corporate criminal liability. His theory, contained in his paper 
"Observationes quaedam ad delicta universitatum spectantes" (1793), raised doubts 
concerning the wisdom of the punishment of corporations.28  Firstly, Malbianc asserted 
that it was inappropriate to impute criminal culpability for crimes to corporations, as he 
considered guilt was a matter of personal culpability.29  Secondly, he considered the 
nature of punishment rendered corporations incapable of suffering punishment.3°  Most 
of the punishments available, especially imprisonment and capital punishment, could not 
be carried out on the corporation.3' Even though certain punishments (e.g. fines) could 
be inflicted upon a corporation, the corporation itself, he argued, was incapable of 
committing crimes.32  One final point is related to innocent members of the 
corporations.33  To punish the corporation as a whole gives rise to stigmatising innocent 
members. Malbianc considered this to be indefensible. This was especially so when the 
consequence of punishment could be inflicted on thture members of the corporation, who 
may have only joined the corporation after the commission of the crime.34  

26 Busch, Ibid.; Lang-Hinrichsen, Ibid.; Ackermann, Ibid. 

27 Busch, Ibid.; Lang-Hinrichsen, Ibid.; Ackermann, Ibid. 
28 Busch, Ibid.; Heinitz, supra note 4 at 71; Engisch, supra note 7 at 9; Lang-

Hinrichsen, Ibid. 

29 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 
30 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 

31 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 
32 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 
33 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 
34 Busch, Ibid.; Heinitz, Ibid.; Engisch, Ibid.; Lang-Hinrichsen, Ibid. 
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Strictly speaking, Maiblanc's ideas were not entirely novel. His theory did however 
correspond well with the prevailing social climate described. Accordingly, his theory 
was widely accepted in continental countries. For example, the Bayern Penal Code of 
1813 (Die Strafgesetzbucher Bayerns von 1813), the Hannovers of 1840 (Hannovers 
von 1840)36,  and the Hessens of 1841 (Hessens von 1841J contained an express 
provision, which excluded the punishment of corporations. Other examples are the 
Prussian Penal Code of 1851 (preussischen Strafgesetzbuch von 1851) and the Penal 
Code for the German Reich of 1871 (Reichsstrafgesetzbuch von 1871). These two penal 
codes did not make any penal provisions concerning corporations at all. Both codes 
took the non-punishment of corporations for granted.38  These codes are illustrations of 
the fact that German criminal law adopted Maiblanc's thoughts on the matter of 
corporate criminal responsibility.39  Maiblanc's theory was supported by the jurist 
Savigny's "Fiction Theory40". This theory has become the dominant principle in 
continental countries. 

One of the notable features of Savigny's "Fiction Theory" is derived from the emphasis 
on individualism in the Roman private law. This individualism attaches importance to 
individual right and personality.41  According to Savigny, law exists only in the context 

35 Art.71, cited in Busch, Ibid. at 49. 

36 Art.56, cited in Busch, Ibid. 

37 Art.44, cited in Busch, Ibid. 

38 Busch, Ibid. at 50; Engisch, supra note 7 at 9; Lang-Hinrichsen, supra note 9 at 
50. 

39 Busch, Ibid. at 50; Engisch, Ibid. 

40 Savigny, System des heutigen rOmischen Rechts, Vol.2 (Berlin, Veit und Comp., 
1840). 

41 This explanation is more fully developed in Kana.zawa, "Hôjin no Keiji Sekinin" 
(Corporate Criminal Liability) (1956) 17-2,3 Seikei Ronso 213. 
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of the freedom inherent in individuals.42  It follows that the concept of legal personality 
(or the legal subject of rights and duties) should be in ftill accord with the notion of 
"person" itself Accordingly, Savigny's conclusion was that "all natural persons have 
the capacity of enjoyment of rights (die Rechtsfahigke it)."44  

Savigny himself was prepared to modify the above conclusion. This was because the 
great majority of business transactions were conducted through such bodies as 
corporations and foundations (Stftung).45  Savigny also acknowledged that corporations 
possessed some limited legal capacity which permitted them to carry out relevant 
transactions. These transactions could amount to the buying and selling of property 
which required a legal ability to vest property in the corporation. This limited capacity 
was accepted on the basis of it being a legal fiction.46  The corporation's capacity was 
limited to possession of property. It could not extend to embrace the capacity to 
exercise the "will" or "to act".47  As a result, Savigny's conclusion was that a corporation 
could not be criminally liable, even though in civil and commercial law they may incur 
obligations. 

Criminal law could therefore only apply to natural persons who were possessed of will 
and perception. This was because dolus (intention) or culpa (negligence) were the 
constituent element of The legal person (in the sense of a corporation), 
however, was not possessed of will or perception, but only of property. This abstract 

42 Kana.zawa, Ibid. at 213; Heinitz, supra note 4 at 70; Engisch, supra note 7 at 9; 
Busch, supra note 2 at 47; Ackermann, supra note 10 at 25. 

43 Kanazawa, Ibid. at 214; Heinitz, Ibid.; Engisch, Ibid.; Busch, Ibid. at 48; 
Ackermann, Ibid. 

44 Savigny, supra note 40 at 2. 

45 Ibid. 

46 Ibid. at 240. 

47 Ibid. at 312. 

48 Ibid. 
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existence was completely outside of the scope of criminal law given the dominant theory. 

As the dominant opinion in both the German and French criminal law world, Savigny's 
"Fiction Theory" had replaced Malbianc's view, and underpinned the maxim "Societas 
delinquere non potest". 

DIE JETZTZEIT (THE PRESENT TIME) 

As a result of the Industrial Revolution,49  corporations played a greater role in our 
society, particularly in economic life. With the proliferation of the number and the 
influence of corporations, the practical consideration of punishment of corporations 
arose again. It is at that time that Otto von Gierke, one of the pioneers in research on 
associations, published a renowned book "The Association Theory and German Cases" 
(Die Genossenschaftstheroie und die deutche Rechtssprechung).5°  In opposition to 
Savigny's opinion, Gierke presented a new view of corporate criminal liability (Die 
strafrechtliche Verantwortlichkeit) and a view of capacity of corporations to commit 
crimes (Die Deliktsfahigkeit derjuristischer Personen). While Savigny formulated the 
fiction theory through his study on "universitias" in the Roman law, Gierke founded the 
Realist Theory on the idea "corporate realism" (Die Kdrperschaft als realer Gesampt-
person) based in the traditional Germanic law.5' 

According to Gierke's association theory, a corporation was capable of committing a 
crime because the corporation acts as the subject of will independently of its members. 
Further, the corporation was capable of incurring punishment because it had legal 
interests (Das Rechtsgut) of its own.52  According to Gierke, the corporation in 

49 The Industrial Revolution is understood to be the complex of social and economic 
changes resulting from the mechanisation of industry that prevailed in continental 
countries in early 19th century. 

50 (1887, re-printed by Georg Olms Verlagsbuchhandlung, Hildesheim in 1963). 
51 Gierke, Ibid. at 5. 

52 Ibid. at 773. 
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Germanic Law (Die KOrperschafi) transcended the existence of its individual members.53  
In this theory, the corporation had its own original mental facilities. Accordingly, when 
individual officials or directors of the corporation acted within authority, he or she were 

not considered to represent their company: the corporation merely expressed its will 
through their (the officials or directors) hands. This meant the expression of the whole 
through its parts.TM  The corporation was not a fictitious entity, according to Gierke, but 
a real entity deserving of legal personality, separate from a natural person's personality. 

According to Gierke, the corporation is capable of act and will not only in the lawful 

activities, but also in unlawful activities including crimes. Gierke's theory accepts the 
corporation's capacity to commit a crime and to suffer punishment. Gierke asserted that 

the corporation is capable of committing a crime by omission where the duty to act is 
imposed by law. According to Gierke's theory, the omission to act is carried Out by the 
individual member which is considered to be part of the corporate manifestation.56  In 
this situation, the corporation will suffer the just punishment for the omission of the 

individual which is considered to be the manifestation of the corporate will.57  In this 

case, it is possible to inflict suitable punishment on the corporation, such as monetary 

punishment (Geldstrafe), confiscation ( Vermdenseinziehung), restriction of corporate 
activity (Taigkeitseinschrdgkung), and dissolution (Aufl6sung).58  This accords with 
criminal justice as the corporation possesses the legal interest (Rechtsgut) of its own. 
Corporate punishments in this context would not stigmatise innocent members of the 

corporation; they must submit themselves to the fate of their corporation so that they 

53 Ibid. at 174. 

54 Ibid. at 12. 

55 Ibid. at 603. 

56 Ibid. at 748. 

57 Ibid. at 758. 

58 Ibid. at 774. 
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would lose only their own indirect financial interest.59  

Gierke's theory fell short of swaying the mainstream opinion in Germany. This is because 
Gierke had been engaged primarily in the context of civil or private law. His Realist 
Theory was not adequately suited to upset the then prevailing theory concerning 
corporate criminal liability in Germany.6°  Gierke's view is supported by a number of 
other continental scholars: Mestre, List-Schmidt. Mestre, a French scholar, argues for 
Gierke's view from the standpoint of the deterrent effect of punishment for corporate 
crimes.6' List-Schmidt approves of Gierke's view by emphasising the fact that crimes 
committed by members are usually supported by their corporation.62  At present, their 
theories, however, belong to the minority opinion in continental countries. 

The history of punishment of corporations in continental countries illustrates one general 
point: the arguments for or against the punishment of corporations has always been 
influenced by social policies during each epoch. For instance, during a period when the 
necessity of punishment of corporations was recognised, the criminal law intentionally 
ignored some of the theoretical difficulties concerning corporate criminal liability. When 
punishment of corporations was not regarded as an urgent matter, these theoretical 
difficulties came to the surface.63  

At the turn of this century, the dominant opinion in continental countries is that the 
question of corporate criminal liability should not be determined by the Fiction Theory 
nor the Realist Theory, but should be discussed from the viewpoint of the constituent 

59 Ibid. at 775. 

60 Kanazawa, supra note 41 at 224. 

61 Heinitz, supra note 4 at 73; Kanazawa, Ibid. at 290. 

62 Kanazawa, Ibid. 

63 Lang-Hinrichsen, supra note 9 at 50. 



elements of a crime.M  It is certain that these two great theories made a certain 

contribution to a solution of the issue of corporate criminal liability. These theories, 

however, are both open to criticism because they both place too much weight upon the 

nature of corporate personality in a context where it is not appropriate. In the context 

of corporate criminal responsibility, greater emphasis needs to be placed on the theories 

of criminal law. The next chapter will deal with the theoretical difficulties concerning 

corporate criminal liability in several civil law countries. 

64 This point is indicated by Saleilles, De ía personalité juridique, pp.663, cited in 
Kanazawa, supra note 41 at 302. 



CHAPTER 3 

THE STATUS OF CORPORATE CRIMINAL LIABILITY 

IN CIVIL LAW COUNTRIES 



The preceding chapter traced the history of the punishment of corporations and described 
the state of general denial of corporate criminal liability in continental countries. This 
chapter concentrates on the underlying rationales which have led to the continuing 
rejection of the idea of corporate criminal liability in the civil law jurisdictions. This 
chapter also discusses the adoption of alternative sanctions, (in some circumstances) 
directed against illegal activities of corporations in the civil law jurisdictions. Rather than 
attempt to discuss the current status of corporate criminal liability in all civil law 
jurisdictions, the German and Japanese approaches have been selected as being 
reasonably central in the context of comparative legal study.' The unusual approaches 
taken in the Netherlands and France are considered by way of contrast at the end of this 
chapter. 

THE RATIONALES FOR GENERAL DENIAL OF CORPORATE CRIMINAL 
LIABILITY IN GERMAN AND JAPANESE CRIMINAL LAW: "SOCIETAS 
DEL INQUERE NON POTEST" 2  

Japan 

Legal opinion has varied on whether corporations are capable of committing a crime 
(Deliktsfahigkeit) in Japan. There is no general agreement on the issue. The observation 
made by most legal scholars is that the Great Court ofJudicature (the Dai Shin In), and 

For other civil law jurisdictions see Leigh, 'The Criminal Liability of Corporations 
and Other Groups: A Comparative View' (1982) 80 Michigan Law Review 1508; 
Ackermann, Die Strafbarkeit Juristischer Personen Em deutchen Recht und 
auslandischen Rechtsordnungen (1984); Mueller, "Mens Rea and the 
Corporation: A Study of the Model Penal Code Position on Corporate Criminal 
Liability" (1957) 19 University of Pittsburgh Law Review 21. 

2 "A corporation can do no wrong." Mueller, Ibid. at 28, n.41. Note that apart 
from the use of Latin, as far as criminal law is concerned, German criminal law 
terms are adopted. In criminal law, German law has significantly influenced 
Japanese law, and many concepts of Japanese criminal law directly adopt the 
German terminology. 



29 

the present Supreme Court (Saiko Saibansho3 ) have consistently applied the maxim 

"Societas delinquere non potest ". 

One qualification must be noted: the word "delinquere" is not employed here in the 

universal sense of what is understood as "crime" or "offencet'. In this context, 

"delinquere" applies only to crimes prescribed in the Japanese Penal Code (ma/a in se 

or Krimina/delikte). Strict liability offences (ma/a prohi bita or Verwaltungsdelikte) are 

excluded from this part of the discussion. In Japanese criminal law, there is a distinction 

between ma/a in se and ma/a prohibita4. As is discussed later, the mental elements of 

crimes (in the common law, "mens rea") do not play a crucial role in the distinction 

between ma/a in se and ma/a prohi bita. As a general proposition the mental element of 

a crime plays a greater role in the common law in determining the difference between 

crimes of full mens rea and strict liability offences. 

The further consideration of the classification of criminal offences in civil jurisdictions 

must also be noted to understand those jurisdictions. There have been a number of 

theories in both Germany and Japan which attempt to distinguish criminal offences (mala 

in se or Kriminalde/ikte) from strict liability, administrative, or regulatory offences (ma/a 

in prohibita or Verwaltungs-de/ikte). The dominant opinion in German and Japanese 

academic writing is dealt with here. 

According to the dominant opinion, a distinction is drawn between "criminal" offences 

and "administrative" offences based on considerations of the moral consciousness of 

citizens. "Criminal" offences are considered to represent the violation of the ordinary 

morals and order among citizens. Such offences are considered to have been recognised 

The Dai Shin In was the highest court in the pre-World War II judicial system. 
The present Sãikó Sãibansho was established with a revised appellate jurisdiction 
as part of the postwar judicial system. See Hirano, "The Accused and Society: 
Some Aspects of Japanese Criminal Law" in Mehren (ed.), Law in Japan (1963), 
p.277, n.13. 

See, for example, Dando, Keiho Koyo (Elements of Criminal Law) (3rd ed., 
1990), pp.67.  See also Japanese Penal Code (Law No.45 of 1907). 
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as violations before formally being declared "criminal" by statute (this is sometimes 
expressed as "pre-legal"). The recognition of these offences is based upon the supposed 
moral consciousness of citizens who represent the ideal of law and order. It follows that 
this type of violation of morality and order are collected and prescribed in the criminal 
codes. Consequently, offences prescribed in the Penal or Criminal Codes in Germany 
and Japan are regarded as truly criminal offences. Examples include homicide, robbery, 
theft and arson. 

On the other hand, "administrative" offences represent violations of the social order 
which are linked to specific administrative or regulatory purposes concerning financial, 
economic, traffic, industrial or military matters. The understanding of social order is 
fi.indamentally differentiated from, and acquired apart from the moral consciousness of 
citizens. As a result, the unlawful, immoral and anti-social nature of a violation of this 
type may only be represented through legislation. "Administrative" offences (perhaps 
known as infringement, transgression, infraction or contravention in the common law 
systems) are prescribed in the body of "administrative" criminal law. Such offences are 
prescribed in statutes and regulations rather than the Penal or Criminal Codes. 

The distinction between "criminal" offences and "administrative" offences in major civil 
law countries may be seen as equivalent to the old distinction between mal in se and 
mala prohibita in common law jurisdictions. However, a current distinction between 
criminal offences requiring proof of mens rea and strict liability offences in the common 
law jurisdictions is not alway the precise equivalent to mala in se and malaprohibita. 
In common law jurisdictions, the elimination of the mental element in strict liability 
offences is permitted in some cases. On the other hand, the constituent elements of 
"administrative" offences in civil law jurisdictions are the same as the constituent 
elements required for proof of "criminal" offences. In continental criminal law, the 
following are the three constituent elements of crimes: definitional elements of the crime 
(Tatbestand), unlawfulness (Rechtswidrigkeit) and guilt (Schuld). These three elements 
may be differentiated from constituent elements of crimes in the common law (actus reus 
and mens rea). However, in some cases, Tatbestand and Rechtswidrigkeit have 

similarities to actus reus and Schuld to mens rea. 
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For administrative offences to be realised, these three elements must be proved. 
However, some statutes contain presumptive provisions which shift the burden of proof 
from the prosecution to the accused. In respect of certain elements of the offence (such 
as causation), this is justified on the basis of considerations of the administrative or 
regulatory purposes in the area of "administrative" criminal law. On this basis, 
similarities between administrative offences and strict liability offences may be noted. 
The adoption of presumptive provisions in continental administrative criminal law are 
considered to be procedural matters, however, at the substantive level, "administrative" 
offences must be distinguished from strict liability offences. 

Bearing in mind the above discussion on the classification of criminal offences, the 
rationales for a conceptual denial of Deliktsfahigkeit of the corporation in Japanese 
criminal law will be discussed. The first element of Deli/ctsfahigkeit is a criminal act 
(Handlung). The prevailing Japanese legal opinion is that a crime must be caused by 
human act, that is, an act of will by a natural person. The "act" comprises both mental 
and physical action. Consequently, the criminal act is considered to be personal. Only 
natural persons are capable of performing such a criminal act', hence corporations may 

be excluded from the outset. 

The second issue is the "will" of a corporation. This is indivisible with the issue of "act". 
In Japanese law only natural persons are capable of bearing the "will" (Willensfahigkeit); 
this capacity cannot be granted by law but is inherent in natural persons. Hence juristic 
persons (corporations) are incapable of a will of their own. 

Dando, Ibid. at 263. See also Jescheck, Lehrbuch des Strafrechts, Aligemeiner 
Tell (4th ed., 1988), pp.375.  For further details of the nature of administrative 
offences in civil law jurisdictions, see Jescheck, Ibid. at. 50; Jakobs, Strafrechts, 
Ailgemeiner Tell (Berlin, Walter de Gruyter, 2nd ed., 1994), pp.49; Roxin, 
Strafrecht, Ailgemeiner Tell (Munich, C.H.Beck'sche Verlagsbuchhandlung, 2nd 
ed., 1994), Vol.1, pp.8; Maurach & Zipf, Strafrechi, Aligemeiner Tell 
(Heidelberg, C.F.MUller Juristischer Verlag, 8th ed., 1992), Vol.1, pp.165; 
Fukuda, Gyosel Keiho (Administrative Criminal Law) (Tokyo, Yuhikaku, 2nd ed., 
1978), pp.1. 
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The third issue6  is the incapacity to entertain guilt (Schuldunfahigkeit, doli incapax). In 
Japanese law, punishment is premised upon guilt (Schuld). This concept of Schuld 
embraces the concept of the ability to recognise the unlawfulness of the impugned act. 

The concept is said to be psychological, mental, and thus personal. Thus, only 

individuals can possess Schuldfahigkeit. 

The fourth issue7  concerns the relationship between the effect of a punishment and the 

capacity of a corporation to suffer punishment. Given that the aims of punishment are 

preventive, retributive and reformative, such aims are considered to be directed to the 

reasoning of the actor. The aims of punishment are reflected in penal provisions and 

their enforcement. The aim of punishment is predicated upon the ability of the 

wrongdoer to comprehend the effect of the punishment (Empfindungsfahiglceit). A 

corporation, as an artificial entity, is not considered susceptible to the comprehension of 

punishment. To inflict a punishment upon such an artificial entity is not considered to 

serve the aim of punishment. 

The fifth issue8  is the relationship between punishment of a corporation and its 

consequential effect on the members of the corporation. If punishment of a corporation 

6 See generally Yagi, Gyomushutai Shobatsu Kite! no Kenkyu (A Study of Statutes 
Punishing Entrepreneurs) (Tokyo, Sakai Shoten, 1955), pp.87-13  1. 

Makino, Nihon Keiho (Japanese Criminal Law) (Tokyo, Yuhikaku, 1937), Vol.7, 
pp.1  10; Kyoji, Nihon Keiho (Japanese Criminal Law) (Tokyo, Yuhikaku, 1927), 
pp.281; Miyamoto, Keiho Taiko (General Features of Criminal Law) (Tokyo, 
Kobundo, 1935), pp.54; Ono, Keiho Kogi Soron (Lectures on Criminal Law - 
General Part) (Tokyo, Yuhikaku, 1950), pp.96; Takigawa, Hanzairon Josetsu 
(Introduction to Criminology) (Tokyo, Yuhikaku, revised ed., 1947), pp.17; 
Uematsu, Keiho Gairon (Outlines of Criminal Law) (Tokyo, Keiso Shobo, 1974), 
Vol.1, pp.118; Dando, supra note 4 at 126; Otsuka, Keiho Gaisetsu Soron 
(Outlines of Criminal Law - General Part) (Tokyo, Yuhikaku, revised ed., 1986), 
pp.128. See also Great Court of Judicature, 25 Nov., 1935, 14 Dai Shin In Key! 
Hanrei Shu (A Collection of Criminal Great Court of Judicature Cases) 
[hereinafter cited Dai-Han Keishu] 1217; Great Court of Judicature, 21 Sep., 
1940, 4629 Horitsu Shinbun (The Law News) 3. 

8 Makino, Ibid; Kyoji, Ibid; Miyamoto, Ibid; Ono, Ibid; Takigawa, Ibid; Uematsu, 
Ibid; Dando, Ibid; Otsuka, Ibid. 
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is permitted, such punishment is based upon the act of guilty members of the corporation. 

This punishment, however, reaches to all members of the corporation including innocent 
ones. This is incongruous with the most fundamental principle of criminal law that only 

culpable transgressors should be punished for their own act: namely, only the criminal 

actors themselves should be punished, based upon their own culpable act. 

The final issue9  which has been argued in the rejection of the capacity of a corporation 

to commit crime, is concerned with the relationship between punishment of a corporation 

and the punishment of actual offenders. While actual offenders ( natural persons) can be 

sentenced to imprisonment, the corporation cannot be. There is some support in 

Japanese literature for the proposition that to pronounce a sentence of imprisonment 

upon culpable members is more effective and meaningful than to impose fines upon their 

wealthy corporations. Further, there is a view that such punishment on the individual 

should suffice. To punish both actual offenders and their corporation (on one view), is 

considered to be dual-punishment (DoppeThestrafung). 

In contrast to the view expressed above, a current view has emerged which favours 

Deliktsfahigkeit in respect of corporations10. This newer view has rejected the rationales 

already discussed and relies on the corporation's organs in the construction of both the 

external and subjective elements of the crime. According to this view, a corporation can 

Makino, Ibid; Kyoji, Ibid; Miyamoto, Ibid; Ono, Ibid; Takigawa, Ibid; Uematsu, 
Ibid; Dando, Ibid; Otsuka, Ibid. See also Great Court of Judicature, 20 June,. 
1933, 3588 Horitsu Shinbun 16; 22 Nov., 1934, 13 Dai-Han Keishu 1541; 22 
Feb., 1936, 15 Dai-Han Keishu 149; 25 Nov., 1936, DaihanKeishu 1516, 

10 See, for example, Yagi, supra note 6; Saeki, Keiho Kogi Soron (Lectures on 
Criminal Law - General Part) (Tokyo, Yuhikaku, 4th ed., 1981), pp.129; Kimura, 
Keiho Soron (Criminal Law - General Part) (Tokyo, Yuhikaku, 1979), pp.1  52; 
Hirano, Keiho Soron (Criminal Law - General Part) (Tokyo, Yuhikaku, 1972), 
Vol.1, pp.115; Kagawa, Keiho Kogi Soron (Lectures on Criminal Law - General 
Part) (Tokyo, Seibundo, 2nd ed., 1985), pp.90; Nishihara, Keiho Soron (Criminal 
Law - General Part) (Tokyo, Seibundo, 1977), pp.76; Uchida, Keiho Kogi Soron 
(Criminal Law - General Part) (Tokyo, Seirinshoten, 1986), pp.97; Sone, Keiho 
Soron (Criminal Law - General Part) (Tokyo, Kobundo, 1987), pp.65; Maeda, 
Keiho Kogi Soron (Lectures on Criminal Law - General Part) (Tokyo, Tokyo 
University Press, 1st ed., 1988), pp.130. 
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perform a criminal act through its organs, particularly through its 

Proponents of this view point to the fact that legal acts such as performance of contracts, 
and tortious acts performed by corporate representatives, have been held to be acts of 
their corporation in the areas of civil and administrative law.12  Further, it is asserted that 
through its organs, the corporation can make decisions, undertake enterprises and 
perform certain acts.'3  On this view, the will expressed by corporate representatives in 
their capacity as organs of the corporation can be regarded as the corporate will. The 
act and will of the corporate organ are one and the same as those of the corporation. It 
is accepted in Japanese law that there is a distinction between the corporate organ and 
a member of the corporation who is a lower level employee. The corporation is 
considered to exist socially and economically separate from those members who are 
employees. Furthermore; this view argues that the substance of Schuld (culpability) is 
aimed not only at an actor's culpable state of mind (e.g. an intention (Vorsatz), or 
negligence (Fahrlassigkeit)), but is also aimed at an actor's choice to behave in a 
negative way towards the legally protected interest (Rechtsgut). This is known as the 
theory of "normative culpability" (normative Schuldauffassung).'4  Pursuant to this 
theory, the corporation is incapable of entertaining guilt in the psychological or mental 
sense. The corporation may, however, accept blame for its organisational motivation 
developed by its policy-making procedures through one of its organs.15  If corporate 

Saeki, Ibid; Kimura, Ibid; Hirano, Ibid; Kagawa, Ibid; Nishihara, Ibid; Uchida, 
Ibid; Sone, Ibid; Maeda, Ibid; Yagi, supra note 6 at 103-1 19. See also Honda & 
Sawanobori, "Hojin no Keiji Sekinin" (Corporate Criminal Liability) (1967) 1 
Chukyo Hogaku 91. 

12 Yagi, supra note 6 at 104; Honda & Sawanobori, Ibid. 

13 Yagi, Ibid; Honda & Sawanobori, Ibid. 

14 Yagi, Ibid. at 106; Honda & Sawanobori, Ibid; Dando, supra note 4 at 263. For 
an understanding of the concept "normative culpability" (normative Schuld-
begrff), see generally Jescheck, supra note 5 at 375; Jakobs, supra note 5 at 448; 
Baumann & Weber, Strafrecht, Aligemeiner Teil (Gieseking Verlag Bielefeld, 9th 
ed., 1985), p.369; Maurach & Zipf, supra note 5 at 418. 

15 Saeki, supra note 10 at 130; Kimura, supra note 10 at 153; Hirano, supra note 10 
at 116; Kagawa, supra note 10 at 91; Nishihara, supra note 10 at 77; Uchida, 
supra note 10 at 98; Sone, supra note 10 at 66; Maeda, supra note 10 at 130. 
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decisions are blameworthy in this sense, the corporation may be capable of guilt in the 

normative sense.'6  

In relation to the fourth issue, namely the issue of capacity of a corporation to suffer 
punishment, the modern Japanese view which favours Deliktsfahigkeit of a corporation 
has developed a further argument. It suggests that since the organ or members 
constituting a corporation are natural persons, punishment of the corporation necessarily 

concerns those natural persons. The organs, who are natural persons, are capable of 
comprehending the consequences of criminal punishment ("Empfindungsfahigkeit'). 

Accordingly, it follows that to inflict a punishment upon the corporation itself may serve 
the classically stated aims of punishment being prevention, reformation, and retribution.17  

The view in support of Delikt.fahigkeit of a corporation has contributed to some of the 

debate on the fifth and sixth issues noted above. For instance, it acknowledges that an 
undesirable effect of punishment of a corporation is the consequential punishment on 

innocent members (for example, stockholders). The modern view argues that the 
consequential effect on innocent members does not represent the retributive elements of 

punishment.'8  To innocent stockholders of the corporation punished, losses from 
punishment of the corporation may assume less significance than those usually associated 

with direct breaches of the criminal law. The indirect punishment might be seen as 

similar to losses consequential upon activities carried out in the market with its attendant 

risks. Any punishment is therefore seen as a side-effect and indirect to innocent members 

of the corporation.'9  

16 Saeki, Ibid; Kimura, Ibid; Hirano, Ibid; Kagawa, Ibid; Nishihara, Ibid; Uchida, 
Ibid; Sone, Ibid; Maeda, Ibid. 

17 Saeki, Ibid; Kimura, Ibid; Hirano, Ibid; Kagawa, Ibid; Nishihara, Ibid; Uchida, 
Ibid; Sone, Ibid: Maeda, Ibid. 

18 Saeki, Ibid; Kimura, Ibid, Hirano, Ibid; Kagawa, Ibid; Nishihara, Ibid; Uchida, 
Ibid; Sone, Ibid; Maeda, Ibid. 

19 Saeki, Ibid; Kimura, Ibid; Hirano, Ibid; Kagawa, Ibid; Nishihara, Ibid; Uchida, 
Ibid; Sone, Ibid; Maeda, Ibid. 
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On the issue of "DoppeThestrafung" (dual punishment), this view focuses on the context 
of corporations and economic crimes. It argues that since illegal profits from employees' 
crimes belong to their corporation, an astute "law observant" corporation would 
discipline the employee(s) concerned.20  If, however, this is not the practice of the 
corporation, it is grossly unfair to exempt the corporation from criminal fine because the 
corporation would have acquired economic profits through its employee's illegal 
conduct.21  This view considers that corporate crimes of the type committed by 

employees under the influence or support of their corporation are more harmftul than 
other economic or Street crimes committed by individuals.22  It is considered justifiable 

from the perspective of proportionality in punishment to distinguish between crimes 
committed by individual actors and crimes committed under the influence of the 

corporation.23  If the amount of a fine on actual individual offenders is fixed on the 

understanding that their corporation would shoulder their fines, this punishment may be 

too severe on the individual, especially where the corporation does not assist as 

expected.24  Alternatively, if a fine is fixed according to an individual's income level or 

their financial capacity, that punishment may be too lenient in the context of a wealthy 

corporation which does in fact assist the employee.25  In this regard, dual punishment 
(both of actual offenders and of their corporation) is considered to be inevitable.26  

The discussion above encapsulates the gist of the conventional arguments for and against 
"Deliktsfahigkeit" (criminal capacity) of a corporation in Japanese criminal law. There 

20 Yagi, supra note 6 at 113; Honda & Sawanobori, supra note 11 at 110-111. 

21 Yagi, Ibid; Honda & Sawanobori, Ibid at 111-112. 

22 Yagi, Ibid at 114; Honda & Sawanobori, Ibid at 112. See also Kramer, 
"Corporate Criminality: The Developthent of Idea" in Hochstedler (ed), 
Corporations as Criminals (Beverly Hills, Sage Publications, 1984). 

23 Yagi, Ibid; Honda & Sawanobori, Ibid. 

24 Yagi, Ibid; Honda & Sawanobori, Ibid. 

25 Yagi, Ibid; Honda & Sawanobori, Ibid. 

26 Yagi, Ibid; Honda & Sawanobori, Ibid. 
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are two further general issues which must be considered in this context. Firstly, the 

enforcement and interpretation of statutes which punish corporations for malaprohibita 
(Verwaltungsdelikte) (similar to "strict liability" offences) do not necessarily reflect the 

issues noted above as those views which have been discussed have been focussed on the 
capacity of corporations to commit ma/a in se (Kriminaldelikte). Secondly, the 
arguments developed in Japanese jurisprudence both for and against corporate criminal 
liability have not always been couched in strict accordance with Japanese criminal law. 

As with the common law, Japanese law relies upon proof of the objective elements (in 
common law, the actus reus) along with the mental elements (in common law, the mens 

rea). Similarly, as with common law systems, in Japanese law, the first step in 
ascertaining criminal responsibility is proof of the objective elements or "the act". If no 

criminal act is proved, it is not necessary to go on and determine whether or not there 
is guilty intent27. Such intent or other mental element is superfluous. The theories put 

forward in relation to corporate criminal responsibility tend to ignore this. Most views 
on corporate criminal responsibility tend to deal with all issues of guilt and sentencing 

of corporations simultaneously. This does not necessarily accord with the usual 

approach taken in Japanese criminal law.28  It is suggested this is a deficiency in the 

Japanese theories on corporate criminal responsibility. In contrast to this, German 
scholars have paid closer attention to the logical steps involved in proof of criminal 
liability. Before turning to a closer examination of the status of corporate criminal 
liability for statutory crimes in Japan, a brief description of German arguments for and 

against "Delikts-fahigkeit" of a corporation will be given. 

Germany 

German legal opinion on the subject of corporate criminal responsibility can be classified 
into three main groups; 

(1) a theory denying Deliktsfahigkeit of a corporation because of the corporation's 

27 Dando, supra note 4 at 271, n. 1. 

28 Dando, Ibid. 



incapacity to perform a criminal act (Handlungsfahigkeit). 

a theory denying Deliktsfahigkeit of a corporation because of the corporation's 
incapacity to entertain guilt (Schuldunfahigkeit), yet accepting a corporation can 
commit a criminal act, and 

a theory in favour of Deliktsfahigkeit of a corporation by means of a special 
construction of criminal responsibility to permit corporate capacity concerning 
performance of a criminal act (Handlungsfahigkeit) and the entertainment of guilt 
(Schuldfahigkeit). 

The first view is evident in some of the decisions of the Supreme Court of the German 
Reich in criminal cases (RGSt)29, and also in decisions of the Federal Court of Justice in 
criminal cases (BGHS1).3°  The decisions of these courts have denied Handlungsfahigkeit 
(capacity to perform a criminal act), in terms of the physical impossibility of the 
corporation committing an act. Some scholars justif,' the incapacity of the corporation 
to perform a criminal act (Handlungsunfdhigkeit) by taking a different perspective of the 
nature of criminal acts (Handlungsbegrff).3' For example, Schmidhäuser emphasises 
"final" or "purposive" aspects of the criminal act.32  Using his theory of the notion of a 
criminal act, Schmidhäuser suggests that the definition of the elements of an offence 
(Tatbestand) concentrates on an actor's attitude of disobedience of the law. He argues 
that inherent in this disobedient attitude are certain mental elements. He therefore accepts 
there is a psychological component in the physical act. His conclusion is that the criminal 

29 RG 16, 123 (26 May, 1887); RG 28, 105 (10 January, 1896);RG 33,264(3 May, 
1900). 

30 BGH 3, 264 (23 September, 1952); BGH 5, 28 (29 October, 1953). 
31 Beiling, Die Lehre vom Verbrechen (Tuebingen, J.C.B.Mohr (Paul 

Siebeck), 1906), pp.8; M.E.Mayer, Der Ailgemeiner Teil des Deutschen 
Strqfrechts (Heidelberg, Carl Winters Universitatsbuchhandlung, 2nd ed., 1923), 
pp.95; SchOnke/S chrOder-Cramer, Strafgesetzbuch (Munich, C .H.Beck'sche 
Verlagsbuchhandlung, 24th ed., 1991), 25 Rdn. 113; Maurach & Zipf, supra note 
5; Lang-Hinrichsen, "Verbandsunrecht" in Geerd & Naucke (eds.), Festschr!ft für 
Heilmuth Mayer (Berlin, Dunker & Hunblot, 1966), p.49. 

32 Strafrecht, Ailgemeiner Teil (Tubingen, J.C.B.Mohr (Paul Siebeck), 2nd ed., 
1975), pp.195. 
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act is contingent on human final wili? It is for this reason that a corporation, a fictitious 

entity which has no will, is not capable of performing the criminal act. 

Some scholars deny Deliktsfahigkeit of the corporation in terms of its incapacity to 

entertain guilt (Schuldfahigkeit) rather than its incapacity to perform a criminal act 

(Handlungsunfahigke it).34  Jescheck's view is a notable exampl 5  According to his 

construction of guilt (SchuldbegrfJ), a fIjrther component of "blameworthiness" 

(Vorwerjbarkeit)36  is more important in the assessment of culpability than the prescribed 

mental element. From this point of view, "Schuld" can be defined as the decision of the 

actor not to obey the law, although in the circumstances he was expected to do so.37  

This aspect of "Schuld" is accordingly treated as a personal issue. From this view the 

position of corporate criminal responsibility is that the mental state of corporate actors 

or members may be attributable to their corporation to hold the corporation criminally 

liable for a crime committed by the actor. In contrast to 'mental state', blameworthiness 

for the actor's culpable conduct cannot be attributable to the corporation because the 

decision to act in breach of the law can only be personal to the actor. The corporation, 

therefore, cannot be condemned for the actor's illegal conduct. 

33 Ibid. For a general understanding of arguments as to "Handlungsbegnff' in 
Germany, see generally Jakobs, Der Strafrechtliche Handlungsbegr[f(Munich, 
C .H.Beck'sche Verlagsbuchhandlung, 1992). 

34 Otto, Die Strafbarkeit von Unternehmen und Verbanden (Berlin, Walter de 
Gruyter, 1993), p.14; Welzel, Das Deutsche Strafrecht (Berlin, Walter de Gruyter, 
11th ed., 1969), p.100; Engisch, "Der 40 Deutschen Juristentag, Stra.frechtliche 
Arbeitung, Berichte", 53 NJW 613; Mezger, Strafrecht, Ein Lehrbuch (Berlin, 
Dunker & Hunbiot, 3rd ed., 1949), pp.93; Lange, "Zur Strafbarkeit von 
Personenverbänden", 52 JZ 264; Bruns, "Uber die Organ-und Vertreterhaftung 
in Strafrecht", 54 JZ 12. 

35 Jescheck, supra note 5 at 204 

36 "Blameworthiness" is not a precise translation but conveys a consideration of 
excuses such as insanity, diminished responsibility and immaturity due to age. 

37 Ibid. However, for an understanding of arguments against this view, see, for 
example, Jakobs, supra note 5 at 148. 
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In contrast with the views above, which can be regarded as the prevailing opinions in 

German law, Baumann has expressed his approval for Deliktsfahigkeit of the 

corporation. He has developed a unique construction of Handlungsfahigkeit and 

Schuldfahigkeit for the particular case of corporations.38  As for Handlungsfahigkeit and 

Schuldfahigkeit of the corporation, Baumann stresses the concept "Zurechnungs-
en4vunk1"39. The literal translation of this concept is "imparting point". Baumann's view 

is that a corporation can be criminally liable whenever the conduct in question can be 

legally imputed to the corporation. This acknowledges that the criminal law (Strafrecht) 

as well as civil law (Zivilrecht), impute to the corporation legally meaningful acts.4°  "A 

corporation can enter into a contract in the name of its own, independently of its 

members and representatives. One who can enter into a contract can also enter into a 

deceptive contract. Therefore, the corporation is capable of committing deception 

offences."4' In Baumann's view, any personal aspects inherent in guilt are replaced with 

the idea "social responsibility" (soziale Verantwortlichkeit).42  Baumann's ideas have been 

criticised strongly because of his attempt to merge notions of civil, administrative and 

criminal responsibility.43  

In conclusion, in Germany, corporate criminal liability (strafrechtliche Verantwortlichkeit 

derjuristichen Person) for crimes other than strict liability ones is rejected on the basis 

of corporate incapacity to perform a criminal act or to entertain guilt. This compares 

with the general acceptance of corporate criminal responsibility in common law 

38 Supra note 14 at 195, 363. 

39 Ibid. at 195. 

40 Ibid. at 194. 

41 This syllogism was formulated by Liszt-Schmidt, Lehrbuch des deutschen 
Strafrechts (26th ed., 1932), p.156, cited by Baumann & Weber, Ibid. 

42 Baumann & Weber, Ibid. at 367. What is meant by 'social responsibility' in this 
context is that in some circumstances the corporation may be responsible to 
society for acts carried out by its agents. 

43 See, for example, Maurach & Zipf,  supra note 5 at 187. He criticises Liszt-
Schmidt's syllogism as "petitioprincipii". See also Lang-Hinrichsen, supra note 
31 at 53. 
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jurisdictions which is discussed later. In Japan and Germany considerable attention has 
been devoted to labourious attempts at rigid distinction between crimes in the Penal 
Code (Kriminaldelikte) and statutory or regulatory offences (Verwaltungsdeli/cte). 

Imputation of the corporate organ's criminal act or culpable state of mind to their 
corporation (vicarious liability) and identification of the constituent elements of crimes 
of corporate organs as their corporation's ones (identification theory or direct liability), 
which are the approaches in common law jurisdictions, have been firmly opposed in the 

realm of criminal law (Justiz-oder Kriminalstrafrechi) in civil law countries. Scholars 
in civil law countries construct corporate criminal responsibility by resort to the 
distinction between the characteristics of true (pure) criminal law (Kriminalstrafrecht) 

and administrative criminal law (Verwaltungsstrafrecht).44  

According to Engisch, there is general agreement that the concept of a genuinely 

"criminal" act (Der strafrechtliche Handlungsbegrff) is referrable only to human 

conduct (menschliches Verhalten).45  The concept that the criminal act can only be 

performed by human conduct was not an invention of criminal law.46  Criminal law 
merely evaluates and chooses the criminal act from various kinds of human conduct .47  
Law creates an idea of corporate form as a convenient tool for some purposes. Criminal 
law can neither create nor grant an idea of a criminal conduct in respect of a 

corporation.48  Even in the realm of commercial activity, natural persons, such as 

members of corporate organs, are the actual business-performers and in the context of 

crime they are the crime-performers. This is so even if it is accepted that a corporation, 
as the subject of legal rights and obligations independent of its members, can perform 

44 See, for example, Fukuda, supra note 5 at 101. This distinction is discussed for 
5 supra. 

45 Engisch, "Empfiehlt es sich, die Strafbarkeit der juristischen Person gesetzlich 
vorzusehen?" in Verhandlung des vierzigsten Deutschen Juristentages (1954), 
Vol.2, S.E.24. 

46 Engisch, Ibid. 

47 Ibid. 

48 Fukuda, supra note 5 at 102. 
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certain social functions.49  Opinions in favour of Handlungsfahigkeit of the corporation 

are accepting of the fact that criminal acts are actually performed by corporate organs 

or employees; those opinions merely assert that the organ's act should be related to his 

or her corporation and be regarded as the corporation's act since the actor performed 

such an act in a representative capacity.5°  At this point, however, the concept of the act 

is confounded with the idea of imputation of the act. Imputation of the act is a legal 

concept, whereas the concept of the criminal act is a "pre-legal" one.51  It is possible to 

impute acts of corporate organs to their corporation in other areas of law where the legal 

purposes or policies of that branch of law differ from those of the criminal law. Civil law 

(Zivilrecht, law other than criminal law), acknowledges the validity of this imputation; 

namely, it is said that corporations enter into a contract or commit tortious acts through 

their organs or representatives in civil law.52  This signifies that some legal effects caused 

by an organ's act is attributed to the corporation. For example, if a deceptive contract is 

made by corporate organs, certain consequences of civil law, such as cancellation of the 

contract or damages will be attributable to the corporation. This does not, however, 

mean that the corporation can be held criminally liable for an offence of deception 

committed by its organ.53  According to Engisch and Fukuda, whether or not the criminal 

act of the organs can be regarded as their corporation's act should be determined from 

the applicable doctrines of criminal law.54  In this regard, stress must be laid upon the 

moral considerations inherent in criminal guilt.55  The essence of criminal guilt is based 

on blameworthiness for an actor's culpable attitude toward legal obligation. Ethically, 

the idea of guilt in the sense of blamefulness for the actor's unpermissible motivation is 

49 Fukuda, Ibid. 

50 Engisch, Ibid at S.E.24; Fukuda, Ibid. 

51 Engisch, Ibid, Fukuda, Ibid. The expression "pre-legal" relates to behaviour 
considered to be truly criminal before the law prescribed it so. 

52 The German Civil Code (Das Burgerliches Gesetzbuch: BGB), Art.3 1. 

53 Fukuda, supra note 5 at 103, n.8. 

54 Ibid. 

55 Engisch, supra note 45 at S.E.24 
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directed only at the natural person, who can make ethical self-determination.56  In the 

realm of criminal law, therefore, the criminal act of natural persons cannot be attributed 
to corporations. 

In comparison with the doctrines of criminal law, administrative criminal law possesses 
more flexible characteristics. This is based on the realisation of certain administrative 
or regulatory purposes and the maintenance of public security inherent in the idea of 

administrative criminal law.57  In administrative criminal law, the social interest in the 
general community well-being and security merits closer attention from the law than the 

individual interest of the particular defendant.58  From the point of view of administrative 

purpose, it is considered that whoever does public injury should be punished, irrespective 

of his or her own individual blameworthiness or moral guilt.59  As can be seen, the 

concept of criminal responsibility and the aims of punishment usually integral to criminal 

law are subject to revision in the area of administrative criminal law. In the case of 
regulatory offences governed by administrative criminal law, it is considered to be 

appropriate that criminal liability should be conceptualised and determined in terms of 
the imputation of social opprobrium for the occurrence of the violation of law to an 
actor, rather than the moral culpability for his conduct.6°  Preventive or deterrent 
(abschreckend) elements play a major role in the punishment for mala prohibita 
(Verwaltungsdelikte, strict liability offences).61  

56 Fukuda, supra note 5 at 103. See also Dando, supra note 4 at 257. 
57 Dando, Ibid at 67; Fukuda, supra note 5 at 111. 

58 Kohler, "Straffahigkeit der juristischen Person" (1917) 64 GA, p.502-505;  
Marcuse, "Die Verbrechensfahigkeit der juristischen Person" (1917) 64 GA, 
p.499; Sayer, "Criminal Responsibility for the Acts of Another" (1930) 43 
Harvard Law Review 689, 720. 

59 Weber, "Uber die Strafbarkeit juristischer Personen" (1954) GA, p.240; Sayer, 
Ibid. at 720. 

60 Fukuda, supra note 5 at 111; Dando, supra note 4 at 68. 

61 Kohler, supra note 58 at 503-505; Weber, supra note 59 at 240. 
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As long as the legal effects consequent upon the organ's act are permitted to be 

imputable to the corporation in administrative or civil law, the corporation can be 

rendered liable for a socially culpable act by its organ which causes the violation of the 

law.62  In this case, blameworthiness indigenous to a natural persons act is of secondary 

importance.63  

The distinction between corporate liability for Kriminaldeli/ae in the criminal law (Justiz-

oder Kriminalstrafrecht) and that for Verwaltungsdelikte in the administrative criminal 

law (Verwaltungsszrafrecht), as mentioned above, helps account for the status of 

corporate criminal responsibility for regulatory offences in civil law jurisdictions. 

THE TRADITIONAL APPROACH IN OTHER CONTINENTAL 

JURISDICTIONS 

In Germany, no new movement in either the courts' decisions or in the academic writings 

can be found. But over this century a considerable number of comparative studies have 

been made on corporate criminal liability by German scholars. Approaches in the 

common law in favour of extensive punishment of corporations, including the historical 

development of corporate criminal liability, techniques holding corporations criminally 

liable (e.g. the doctrine of vicarious liability, the principle of identification), and 

alternative punishments of corporations (e.g. corporate probation, equity fine, publicity 

sanctions), have been closely analysed in German legal literature.65  The German courts, 

62 Fukuda, supra note 5 at 112 

63 Fukuda, Ibid. 

64 See, for example, Lilienthal, "Die Strafbarkeit juristischer Personen", in 
Vergleichende Darstellung des deutschen und auslandischen Strafrechts (1908), 
p.87; Heinitz, "Empfiehlt es sich, die Strafbarkeit derjuristischen Person gesetzlich 
vorzusehen?" in Verhandlungen des vierzigsten Deutschen Juristentages Vol.1 
(Gutachten, 1953), p.67; Jescheck, "Die strafrechtliche Personenverbande" 
(1953) 65 ZStW210. 

65 See, Lilienthal, Ibid. at 94; Heinitz, Ibid. at 81; Jescheck, Ibid. at 221; Huss, "Die 
Strafbarkeit der juristischen Personen" (1978) 90 ZStW 237; SchUnemann, 
Unternehmenskriminalitat undStrafrecht (1979), p.191; Ackermann, supra note 
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however, have not been persuaded to change their basic doctrinal approach to deny 

corporate criminal liability for traditional crimes. It is instructive to briefly survey the 

status of corporate criminal liability in other Continental jurisdictions.66  

In Switzerland67, the prevailing academic opinion and the decisions of courts reject 

criminal liability of corporations. According to SchUnemann, it can reasonably be 

inferred from Articles 18, 27, 102, 172 and 326 of the Penal Code of Switzerland that 

corporate criminal liability for any Penal Code offence is totally rejected. He notes, 

however, a special exception provided by Article 331 of the Penal Code, which permits 

punitive sanctions against illegal activities of corporations for economic and 

administrative offences. The term for these economic and administrative offences is 

found in "Nebenstrafrecht", literally "neighbour" of "criminal law". This notion is found 

in all continental criminal law jurisdictions. 

In Belgium68, courts have held that criminal responsibility is purely personal, accordingly, 

no criminal punishment can be applicable to corporations. In the realm of administrative, 

tax and economic criminal law, however, the courts admit joint liability of the 

corporation for any fine imposed on an actual wrongdoer belonging to the corporation. 

The rationale for this is borrowed from the realm of civil law where the idea ofjoint 

debtors is non controversial. Confiscation applicable to corporate assets is also an idea 

1 at 75; Crammer, Karisruher Kommentar zum Gesetz über Ordnungs-
widrigkeiten (1989) S3 0 Rnr 7; Ehrhardt, Unternehmensdelinquenz und 
Unternehmensstrafe (1994), p.90. 

66 Useful information on the status of corporate liability in the continental 
jurisdictions is contained in the following legal materials; Lilienthal, supra note 64 
at 91-94; Mueller, supra note 1 at 28-3 2; Schafftheister, Das niederldndische 
Strafgesetzbuch (1977), Vorwort VII up 37 Anm 167; Huss, Ibid. at 248-260; 
SchUnemann, Ibid. at 182-189; Leigh, "The Criminal Liability of Corporations 
and Other Groups" (1977) 9 Ottawa Law Review 247 at 264-265; Leigh, supra 
note 1 at 15 18-1523; Ackermann, supra note 1 at 139-185; Crammer, Ibid. at 
383-3 84; Field & Jorg, "Corporate Liability and Manslaughter: Should We Be 
Going Dutch?" (1991) Criminal Law Review 156. 

67 Lilienthal, Ibid. at 91; SchUnemann, Ibid. at 182. 

68 Ackermanri, supra note 1 at 167. 



borrowed from civil or administrative procedures. 

In Italy69, the maxim "Societas delinquere non potest" is so entrenched that it is a 

constitutional principle. Article 27 of the Constitution of Italy is that criminal 

responsibility is personal (personale). As a result, criminal responsibility for corporations 

is denied under the constitution. For example, Article 121 of the Law Concerning 

Occupational Accident (13 March, 1904) (which prescribed the punishment of 

corporations) was found to be unconstitutional. Italian courts have therefore always 

denied the punishment of corporations in a most fundamental way. On the other hand, 

Italian courts have ruled that civil or administrative sanctions may be inflicted upon 

corporations for certain illegalities of a quasi criminal nature. This does not extend to 

full criminal offences. 

In Spain", the prevailing academic opinion and the opinion of courts has denied 

corporate criminal liability. The Penal Code of 1928 prescribed the principle to the 

effect that criminal responsibility is personal. The present Penal Code (1944) omitted 

this principle. The omission should not itself be interpreted as the abandonment of the 

principle. Walter notes that it can be readily inferred from Articles 172, 173, 174, 176, 

238 and 165 that Spain still adheres to the denial of corporate criminal liability. It should 

be noted that in Spain, security measures (for example, restriction of corporate activity) 

against corporations are comprehensively employed. 

The above is an outline of the traditional approach to corporate criminal liability in 

continental jurisdictions other than Germany. These examples make it clear that the 

maxim "Societas delinquere non potest" prevails in these countries. The marked 

increase in the number and significance of corporations since the Industrial Revolution 

in Europe has not forced any erosion of this principle. Illegal activities accompanied with 

69 Heinitz, supra note 64 at 79. 

70 See, in particular, Walter, Strafrechthche Massnahmen als Unrechtsfolge gegen 
Personenverbande (1967). 
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corporate business are treated as outside of the scope of "general" criminal law. 71  

As an unavoidable consequence, each European country has developed special sanction 

systems against corporations such as non-penal (administrative) fine or security measure, 

in the realm of "Nebenstrafrecht" ("neighbour of criminal law"). A resolute attempt to 

reconcile legal dogma and policy consideration can be recognised in these countries. 

A REVOLUTIONARY CHANGE: TFIE FRENCH AND DUTCH APPROACHES 

Both French and Dutch approaches have undergone a surprising metamorphosis. A brief 

examination should be made concerning the present status of corporate criminal liability 

in French and Dutch law. 

Avant-project de Code penaP2  

Formerly, the maxim "Societas delinquere non potest" was dominant in French criminal 

law. The French Penal Code in force, called ("Code penal') codified in 1810 at the 

instance of Napoleon, denies general criminal liability of a corporation (personne 

morale). 

However, French courts have taken an incoherent stance on the point in the realm of 

administrative, tax and economic criminal law; even in the case where there is no express 

provision concerning the punishment of the corporation, they have admitted corporate 

criminal liability through their own interpretation and construction of the purpose of such 

laws. Hence, they have extended the scope of liability of the corporation.73  

Furthermore, some executive decrees (Decret-loi) and ordinances (Ordonnance) 

71 See Chapter 4. 

72 See Lilienthal, supra note 64 at 92; Jescheck, supra note 64 at 218; Scha.ffineister, 
supra note 66; Ackermaim, supra note 1 at 139. 

73 See Lilienthal, Ibid.; Jescheck, Ibid.; Heinitz, supra note 64 at 14. 



arranged punitive provisions against illegal activities of corporations; such as decret-loi 

in 12 November, 1938 (Dall. Per. 1939 IC, 156), relatf a lafraudefiscale (concerning 

tax evasion), decret loi in 9 September, 1939 (Dall. Per. 1939 IC 461), relatf aux avoirs 

a l'elranger (concerning a foreign assets return), ordonnance No 45-920 in 5 May 1945 

(Dall. Per. 1945, 98 u 319), relative a lapoursuite des etreprises deprese, d'edition, 

d'information et de publicite coupables de collabroation avec l'ennemi (concerning 

collaboration of enterprise of the press, publication, and information with a hostile 

country), ordonnance in 30 May 1945 (Dall. Per. 1939, 118), relative a la repression 

des ingractions a la reglementation des changes (concerning infraction of exchange 

control), and ordonnance No 45-1484 in 30 June, 1945 (Dall. Per. 1945 141), relative 

a la constatation, la poursuite et la repression des infractions ala legislations 

economique (concerning infraction of economic law).74  

Finally, an express provision prescribing the punishment of corporations now included 

in the draft for the new Penal Code of France (Avant-projet de Code penal) was 

published in July 1976. The significance of the creation of the principle of criminal 

liability of corporations principe de la responsabilite penale des personnes morales) in 

the new Penal Code is expressed best by the explanatory memorandum accompanying 

this draft: 

"Seeing that the growth and increasing importance of economic, social and political 

role of corporations in our life have resulted from the development of industrial 

structure of our society since nineteenth century, such corporations' liability has 

been recognised in the realm of civil or commercial law and has been considered 

to be correspondent to the reality (realite). Criminai law, as well as civil or 

commercial law, should confirm this fact. Factually, economic groups have their 

own peculiar life independent of their members. This life is characterised by the 

group's will and conduct governing those of their members sometimes shiftable 

from groups. Thus, our committee reached the conclusion that our Penal Code 

74 See Jescheck, supra note 64 at 219; SchUnemann, supra note 65 at 189; 
Ackermann, supra note 1 at 153. 
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should not be content with any temporary measures against corporations, but 

directly adopt a fresh and undisputable principle of corporate criminal liability."75  

Through the sequence of the revision of the draft of the Penal Code (in 1976, 1978 and 

1983), the provisions concerning the principle has been gradually simplified. According 

the Article 30 of Avant-projet de Code penal in 1983, 

"In accordance with the distinction prescribed in between Article 25 and 27 

(concerning principal, instigator and accessory), a juristic person (Ia personne 

morale) shall be responsible for crime ... committed by its organ on corporate 

calculation. 

2. Responsibility of the juristic person shall not exclude that of a natural person."" 

As to the punishment applicable to the corporation, Draft Penal Code 1983 prescribes 

fine, dissolution (la dissolution), judicial surveillance (le placement sous surveillance 

judiciaire) for not more than five years, and interdiction of public subscription 

(interdiction defaire appel public a 1 epargne) not more than five years.77  It is likely 

that the codification and enforcement of the draft penal code may draw much attention 

in Continental criminal law. 

Revised Article 51 of Criminal Code of the Netherlands78  

Before 1976, corporations in the Netherlands could be held criminally liable for 

75 P.52-53. See also Ackermann, Ibid. at 141. 

76 Niikura, "1983-nen no Keiho Soan Sosoku" (French Draft Penal Code: General 
Part of 1983) (1984) 21-4 Kokugakuin Hogaku 123, citing Ministere de la 
Justice, Avant-Projet de Code penal Livre Premier (Dispositions genera/es), juin, 
1983. 

77 Ibid. 

78 See SchUnemann, supra note 65 at 186; Huss, supra note 65 at 248; Ackermann, 
supra note 1 at 170; Field & Jorg, supra note 66 at 157. 
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regulatory offences only in the realm of administrative criminal law in Netherlands. This 

was radically revised on 23 June, 1976. Article 51 of the Criminal Code of the 

Netherlands acknowledges corporate liability for the full range of offences by simply 

stating that "offences can be committed by human beings and by corporations".79  As a 

result, "charges may be brought against and penalties imposed upon corporations."8°  

It is obvious that the Netherlands priority is given to the practical exigencies for 

corporate punishment rather than to legal dogma. This bears some similarities with 

criminal law in common law. 

79 Art. 51(1). 

80 Art. 51(2). 
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JAPAN 

Introduction 

Although dominant Japanese jurists have stated that "no [Japanese] book treating 
criminal law in general acknowledges the capacity of offence of a corporation", they 
acknowledge the distinction between "the morally-tainted capacity of the offence" and 
"the moral free penal ability".' This distinction seems to be roughly equivalent to that 
of"imputabiity of orthodox crimes requiring mens rea, and of regulatory offences, called 
malaprohibita." 2  Japanese administrative criminal law has created punitive provisions 
to hold corporations criminally liable for their employees' transgression of a variety of 
regulations. The form of these penal provisions varies.3  

The following (from Income Tax Law) serves as a typical example of the type of 
regulation (Income Tax Law, Art. 2441, Law No.33 of 1965, Japan): 

"In the event that a representative of a corporation, a deputy, employee or other 

workers of a corporation or an individual has committed the violations under 
Article ..., with respect to the business of the corporation or the individual, such 
corporation or individual shall be punished with the [criminal] fine as provided in 

Mueller, "Mens Rea and the Corporation" (1957) 10 University of Pittsburgh Law 
Review 21 at 32. For the comparative purpose of this thesis, it is important to 
emphasise the distinction in this chapter concerning civil law approaches, because, 
as Chapter 5-7 survey, a corporation is held liable both for strict liablity offences 
and mens rea offences in common law jurisdictions. Criticism of common law 
approaches in Chapter 8 focuses mainly on a wider acceptance of corporate criminal 
liability in common law systems than that in civil law systems. 

2 Ibid. 

See generally Tojo, "Kigyohan.zai to Ryobatsukitei" (Corporate Crimes and Dual 
Punishment Provisions) (1976) 29-4 Horitsu no Hiroba 4. 
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the act of another.8  This position was once adopted by the Great Court of Judicature', 
and supported favourably by academics. According to the theory of absolute liability 
without fault, the nature of the entrepreneur-punishing provisions may be considered an 
exception to the general rule of criminal law which demands the congruity of the 
offender and the convicted. A number of statutory provisions provide for the vicarious 
liability of entrepreneurs for the acts of their employees.'0  The rationale of these 
provisions recognises the idea of absolute punishment of the entrepreneur; they should 
not be exempted from criminal liability for their employee's violation, no matter how 
successfully they prove that they took due diligence to prevent the occurrence of the 

violation." 

The justification for the lack of exemption from criminal liability of the entrepreneur, 

based on the act of the employee, is based upon the purpose of regulation. Special 
emphasis is placed, in those cases, upon the general preventive or deterrent effect of 
imparting absolute liability without fault.'2  There are some aspects of this approach 
which do not accord with modern penal theory. 

Firstly, there is the incongruity of the offender and the convicted. It is questionable 

whether even as an exception, vicarious liability should be accepted in modern law. 

Secondly, this theory shows little attention to the entrepreneur's intention or negligence 

8 See, for example, Takigawa, Hanzairon Josetsu (Introduction to Criminology) 
(1947), p.24; Makino, Ni/ion Keiho (Japanese Criminal Law) (major rev.ed., 1957), 
Vol.1, p.96. 

Great Court of Judicature, 16 Sep., 1942, 21 Dai Shin In Keiji Hanrei Shu (A 
Collection of Criminal Great Court of Judicature Cases) [hereinafter cited as 
Daihan Keishu] 417. 

10 Takigawa, supra note 8; Makino, supra note 8. See also Great Court of Judicature, 
Ibid. 

11 Takigawa, Ibid.; Makino, Ibid. 

12 Takigawa, Ibid.; Makino, Ibid. 
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concerning their employee's violation. This inattention is at odds with the principle of 
guilt (Schuldprinzip), one of the important principles underpinning the doctrine of 
modern criminal law.13  So long as these provisions employ criminal fines as punishment 
of entrepreneurs, they should conform with the principles of criminal law irrespective of 
their classification as administrative criminal law. 

In the continental criminal law, Schuldprinzip "Ohne Schuld keine Strafe" (No 
punishment without guilt) consists of two different formulations, namely individual 
imputability (individuelle Zurechnung) and subjective imputability (subjektive 
Zurechnung).'4  Individual imputability may be formulated in the principle that the actor 
must be held criminally responsible for his own act. On the other hand, subjective 
imputability is expressed in the principle that the actor can be blamed for his act only 
when he committed a crime with criminal intent or, at least, culpable negligence. The 
latter is manifest in the Japanese Penal Code.'5  

The individual imputability formulation serves for the elimination of an outdated idea, i.e. 
"collective responsibility" (responsabilite collective).'6  The subjective imputability 
formulation plays a crucial role in the rejection of the idea "absolute liability for an illegal 
consequence without criminal intent (do/us) or negligence (culpa)" ("Erfolgshaftung").17  
The theory of absolute liability without entrepreneur's fault is consequently considered 
to be indefensible in that this theory is inconsistent with both formulations. Since the 
1940's, the view that criminal liability of entrepreneurs must be based upon their 

13 Dando, Keiho Koyo Soron (Elements of Criminal Law - General Part) (3rd ed., 
1990), p.336; Otsuka, Keiho Gaisetsu Soron (Outlines of Criminal Law - General 
Part) (2nd ed., 1986), p.379. 

14 Otsuka, Ibid.; Wessels, Strafrecht, Allgemeiner Tell (23th ed., 1993), p.13; Kuhl, 
Strafrecht, Allgemeiner Tell (1994), p.334; Baumann & Weber, Strafrecht, 
Aligemeiner Tell (9th ed., 1985), p.357. 

15 Penal Code of 1907 (Law No.45 of 1907), Art.381. 

16 Otsuka, supra note 13 at 399. 

17 Ibid. 
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negligent supervision of their employee's violation has emerged and has replaced the 
absolute liability theoiy.18  

According to the "negligent supervision opinion",19  the entrepreneur, whether the 
corporation or an individual, bears the duty to pay continuous attention to prevent their 
employees from transgressing the law in the course of their employment. Although an 
actual transgressor is the employee and not the entrepreneur, the transgression is 
interpreted as a consequence of neglect of the entrepreneur's duty to control corporate 
affairs. In this way the employee's transgressions constitute a crime on the part of their 
entrepreneur. The entrepreneur's supervisory negligence is presumed, however the 
negligence may be rebutted if the entrepreneur can prove he or she took due diligence 
to prevent the act. The entrepreneur cannot be exempted from criminal liability for his 
or her employee's transgression unless sufficient evidence which contradicts the 
presumption is adduced.2°  

The Japanese Supreme Court adopts the reasoning described as the "negligent 
supervision opinion". On the punishment of individual (human) entrepreneurs, the 
present court overruled the earlier position of the Great Court of Judicature, which had 
previously adopted absolute liability. It did this by interpreting dual punishment 
provisions as punitive laws which presume neglect on the part of the entrepreneur to 
employ the employee in an appropriate position, to supervise them, and to attend to the 
prevention of any transgression by them.2' For the punishment of the corporation 

18 For the history of the formation of this opinion, see Tanaka, "Hojin Hanzai to 
Ryobatsukitei" (The Punishment of Corporations and Dual Punishment Provisions) 
in Nakayama (ed.), Gendaik.eiho Koza (Lectures on Modern Criminal Law) (1977) 
Vol.1, pp.272. 

19 See, for example, Dando, supra note 13 at 71; Otsuka, supra note 13 at 128; Yagi, 
Gyomushutal Shobatsukitel no Kenkyu (A study of Statutes Punishing 
Entrepreneurs) (1955), pp.80. 

20 Ibid. See also Fukuda, Gyosei Keiho (Administrative Criminal Law) (2nd ed., 
1978), pp.70. 

21 Supreme Court, Grand Bench, No.27 (1957) 11-12 Saihan Keishu 3133 
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themselves as entrepreneurs, the Supreme Court has used similar reasoning: "the 
interpretation of dual punishment provisions used in our previous decisions should be 
applied to this case when the entrepreneur is adopted under the corporate name."22  

The negligent supervision opinion has now been adopted both in academic opinion and 
in decisions of the Japanese Supreme Court as the theoretical justification for dual 
punishment provisions. The aim of this justification is to reconcile two competing 
demands: one is to serve the principle of guilt (Schuldprinzip) mentioned above, and 
another is to ftirther regulatory or punitive purposes effectively on the part of law-
enforcers. It is for this reason that this opinion, at present, occupies a firm position in 
the area of corporate criminal liability in Japan.23  

Problems concerning the Negligent Supervision Opinion and the Dual Punishment 
Provisions 

Concerning the question of corporate incapacity to perform a criminal act without the 
medium of a natural person's hand,24  the negligent supervision theory resolves this by 
classifying corporate culpability into two types.25  The first type is the case where a 
representative of the corporation transgresses the regulatory laws in the course of 
corporate business. The second type is the case when any other employees do so. In the 
first case, under the negligent supervision theory, the representative's criminal 
transgression is directly imputable to the corporation, so that the corporation does incur 
criminal liability for the criminal act. In the latter case, the supervisor is potentially 

22 Supreme Court, 2 Petty Bench, 26 March, 1965, 19-2 SaihanKeishu 83. 
23 Fukuda, supra note 20 at 73. 

24 See Chapter 3. 

25 Kakiguchi, "Hojin Shobatsu no Mondaisei" (Problematics as to the Punishment of 
Corporations) (1987) 22-3 Hannan Ronshu 2; Utsunomiya, "Hojin Shobatsu no 
Arikata" (The Way a Corporation Should Be Punished) in Ishihara (ed.), 
Gendai Keibatsuho Taikei (The Modem System of Law of Punishment), Vol.1 
(1984). 



criminally negligent in supervising his or her employee's behaviour. By imputing the 
supervisor's criminal negligence to the corporation, this theory constructs culpable 
negligence on the part of the corporation.26  In both cases, the theory bases the 
construction of corporate criminal liability on the corporate representative's own act or 
negligent supervision. In both cases, the entrepreneur is the corporation (i.e. not a 
natural person). 

It must be noted, however, that the theory exempts the representative from criminal 
liability in cases where the entrepreneur is not a natural person but is a corporation. In 
the case of the individual entrepreneur, a corporation may be exempted from criminal 
liability. The conclusions are a natural consequence of the interpretation of "dual" 
punishment provisions. Under these provisions, both actual transgressor(s) (generally, 
corporate employees) and the entrepreneur shall be punished. Only when the 
entrepreneur is the corporation, can the corporation be punished on the basis of its 
representative's act or negligent supervision of employees. 

Corporate criminal liability depends upon the corporate representative's act or negligent 
supervision. This raises questions unique to the dual punishment provisions. The first 
question to be explored, concerns the types and the scope of duties which the 
entrepreneur undertakes. 

According to the decision of the Supreme Court mentioned above,27  the entrepreneur has 
several duties, i.e. duty to employ the employee to an appropriate position; duty to 
supervise the employee; and a duty to attend to the prevention of any transgression by 
them. The Supreme Court, however, has not clarified the concrete content of what may 
constitute negligence in the performance of these duties. 

One possible way to resolve this is to draw from the older decisions of the Great Court 

26 Ibid. 

27 Supreme Court, supra note 21 and 22. 
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of Judicature.28  From those decisions it can be concluded that the following measures 
taken by the entrepreneur (whether the entrepreneur is human or a corporation itself) 
may not be recognised as the fulfilment of the duties: to post up a notice on the wall 
convenient to all employee's attention, showing ways to prevent unlawful conduct; to 
hold a regular course and to ensure that the notice penetrates the "heart and mind" of the 
employees; and, generally to warn the employees against criminal behaviour.29  These 
measures were considered too abstract and general to prevent particular transgressions.3°  
For example, if one of the employees performed price-fixing illegally (for the benefit of 
the corporation and in the course of his employment), it is considered that the 
entrepreneur should have taken concrete preventive measures against the employee's 
illegal price fixing.3' This should have occurred prior to the price fixing. 

Another possibility to resolve the problem of the extent of the entrepreneur's duty can 
be found in an alternative explanation of the negligent supervision theory.32  According 
to Professor Yagi's theory, given that an entrepreneur takes the helm of business affairs 
in his or her corporation, he or she should also assume any duties to make an all-out 
effort to prevent any employees from the transgression of regulatory laws connected with 
the corporate business.33  

Viewed in this light, supervisory negligence formulated by the negligent supervision 
theory can be regarded as consisting of quite arduous duties which render the 
entrepreneur deeply attentive to any transgression by the employees. It follows that this 

28 Great Court of Judicature, 20 March, 1932, 7 Daihan Keishu 186. 

29 Ibid. 

30 Ibid. 

' See Suzuki, "Ryobatsukitei ni yoru Hojin no Keiji Sekinin no Konkyo (Rationales 
for Corporate Criminal Liability on Dual Punishment Provisions) in Hanrel Keiho 
Kenkyu (A Study on Criminal Cases), Vol.2 (1968), pp.193. 

32 Yagi, supra note 19 at 84. 

33 Ibid. 
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type of negligence differs from an ordinary conception of negligence usually found in 
criminal law, namely, conduct which departs from the standard to be expected of a 
reasonable man.34  Imposition of such a high standard of duty upon the entrepreneur, 
essentially amounts to the imposition of absolute liability. This result may undermine the 
foundations of the negligent supervision opinion.35  

The idea that neglect on the part of the entrepreneur to employ the employee to an 
appropriate position (mentioned in the decision of the Supreme Court discussed above), 
should be questioned. This "negligence" relates to an act of "past negligence". The 
question is whether or not the entrepreneur overlooked the probability of the future 
transgression of the employee at the time when the entrepreneur employed the employee. 
Such negligence may well be too remote from the time when the employee transgressed 
regulatory laws to justif,' the punishment of the entrepreneur.36  

There are greater problems when one turns from the substantive to the procedural 
aspects of the theory.37  The negligent supervision opinion originally admitted an 
exception to a general rule that the prosecution bears the burden of proving most issues 
in a criminal case. This is because of the expediency implicit in the regulatory purposes. 
It is arduous to prove the existence of negligence on the part of the entrepreneur; 
accordingly, efficient regulation and punishment of innumerable administrative or 
economic transgressions would not be attained if the prosecution bears the burden of 
proving such a difficult issue.38  It is for this reason that the prevailing opinion in Japan 
favours a shift in the burden of proving supervisory negligence from the prosecution to 

34 Suzuki, supra note 31 at 197. 

35 Ibid. 

36 Kakiguchi, supra note 25 at 8. 

37 Ibid. See also Nishida, "Dantai to Keijibatsu" (Associations and Punishment) in 
Kihon Hogaku (Fundamental Jurisprudence), Vol.2 (1983), pp.274. 

38 Ibid. 
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the accused.39  It is probable that in most cases the accused (the entrepreneur) will fail 
to prove due diligent supervision owing to the high standard of the duty imposed upon 
them, that is, the neglect of which they have been presumed to be guilty of.4°  

One final point should be made about the problems inherent in the form of the dual 
punishment provisions. The provisions punish a corporation only in the stated 
circumstances: "in the event that a representative of a corporation, a deputy, employee 
or other workers of a corporation ... has committed the violations...". Therefore, the 
corporation cannot be punished, without the identification of the specific violations by 
its particular members. In short, it cannot be independently punished. A practical 
problem arises here concerning large scale operations which result in, for example, 
environmental damage. It may be obvious that the damage was caused by the activities 
of a particular corporation, but unless an individual employee can be identified as causing 
the damage, the corporation will not be liable. 

This system has been described as requiring "a link between punishment of the 
corporation and existence of violations by its members".4' The link has given rise to a 
defect in the dual punishment provisions. The provisions require that any fine imposed 
must be the same for the corporation as for any employee who is fined for the 
transgression. As a result, the fines imposed against corporations are so low that as 
monetary sanctions against illegal activities of large corporations they are ineffective.42  

39 Ibid. 

40 Ibid. 

' Kakiguchi, supra note 25 at 9. See also Utsunomiya, supra note 25 at 186. 

42 The link is broken in revised Art.207 of Securities and Exchange Law in 1992 (Law 
No.73 of 1992). As a result of the revision, the corporation is independently 
punished with a fine, up to 300,000,000 Yen. Apart from that example there are 
a number of statutory laws whose dual punishment provisions punish the 
corporation with a fine of a mere maximum of 5,000,000 Yen. The next section 
surveys the status of the revision of Securities and Exchange Law in 1992. 
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In conclusion, it is suggested that the defects pertaining to dual punishment provisions 
in the realm of Japanese administrative criminal law are due to the difficulties inherent 
in imposing practical expediency within criminal law. The capacity of a corporation to 
commit crime is denied in the realm of substantive criminal law. The practical 
considerations in holding a corporation criminally liable for regulatory offences in the 
realm of administrative criminal law are however justified.43  The mistake that Japanese 
jurists make is in providing dual punishment provisions which borrow the idea of penal 
fines from criminal law and then attempt to apply them as administrative sanctions. 
Some principles of criminal law, such as Schuldprinzip (principles of guilt), are ignored 
in the interpretation of these provisions. As will be shown in a discussion of the German 
system, it is possible to develop sanctions against illegal activities of corporations which 
do not use penal fines. The other method to solve this problem may be to 
comprehensively acknowledge the concept of corporate criminal liability in the realm of 
criminal law as the French and Dutch criminal law do. As a matter of fact, the idea has 
been gradually accepted in Japan that a corporation should be held liable independently 
from its members. The next subsection will consider this movement. 

The New Progressive Movement in Japan 

Of recent significance in Japan is the Draft Discussion Paper on "The Method of 
Enforcement of Dual Punishment Provisions". This paper was prepared by the Sub-
Committee of Pecuniary Punishments, organised by the fifty-third Legislative Council, 
Criminal Law Section (Consultative Body of the Ministry of Justice) held on 2 December 
1991. The Draft Discussion Paper recommends the removal of the necessity of the link 

43 See generally Oya, "Hojin Shobatsu no Arikata" (The Punishment of Corporations 
as It Should Be) (1993) 43-2,3 DoshishaHogaku 1. 

14 For ftirther details of this draft, see Ishibashi, "Ryobatsukitei ni okeru Bakkingaku 
no Kirihanashi no Kirihanashi ni tsuite" (On the Removal of the Link of the Amount 
of Fine Prescribed in Dual Punishment Provisions) (1991) 1270 Shoji Homu 2; 
Yamamoto, "Ryobatsukitei ni okeru Gyomunushi ni taisuru Bakkingaku to Koisha 
ni taisuru Bakkingaku no Rendo no Kirihanashi ni tsuite" (On the Removal of the 
Link of the Amount of Fine Provisions, Imposed on an Entrepreneur and Imposed 
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between the maximum fine imposed upon corporations and that upon an actual actor 

(employee). The paper is structured as follows: 

Introduction 

Theoretical examinations of the removal of the link between the maximum 
amount of fines imposed upon Corporations and that upon an actual actor 

Legislative problems on the occasion of the removal of such a link 

Guidelines for fixing the amount of the fine imposed both on individuals and on 

corporate entrepreneurs45  

Based on these matters of acknowledgement by Legislative Council, the amount of a fine 

imposed on corporations in Article 207 of the Securities and Exchange Law was revised 

from 3,000,000 yen to 300,000,000 yen by the Diet in May 1992.46  This revision 

signifies the availability of substantially high fines imposed on corporations independently 
of the amount of fine imposed on an actual individual actor. The Draft Discussion Paper 

will now be discussed further. 

(i) Introduction47  

In the introduction to the Draft Discussion Paper, the problem of dual punishment 

inherent in linking fines is described. The Draft Discussion Paper states that due to the 

link of the fine prescribed in dual punishment provisions, appropriately large fines could 
not be inflicted on corporations. The corporate fine could not be greater than that 

inflicted on the individual actor. When corporate means were considered, the deterrent 

effects of such petty fines were considered inadequate in the context of illegal activities 
of corporations. 

on an Actor) (1992) 1402 Hanrel Jiho 3. 

45 ibid. 

46 Law No.73 and 87 of 1992. 

47 Ishibashi, supra note 44 at 3; Yamamoto, supra note 44 at 4 
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(ii) Theoretical Examinations of the Removal of the Link between the 
Maximum Amount of the Fine Imposed upon Corporations and that 
Imposed upon an Actual Actor48  

Given the financial difference between individual and corporate means, the Sub-
Committee considered the possibility of the removal of the necessity to link the fine 
between the two. It came to the affirmative conclusion that the link would be removed. 
The areas of consideration were the history of dual punishment provisions, the rationale 
for the punishment of entrepreneurs and the consideration of the possibility of imposing 
imprisonment on an actual actor. 

On the history of dual punishment provisions, the Sub-committee found the link system 
had been codified and followed for sixty years.49  The Sub-Committee stated that it was 
not clear why the fine-link system had been used by legislators. The Sub-Committee 
inferred that the legislative precedent had been followed uncritically in all relevant 
legislation. In the light of the present type of criminal phenomenon incidental to the 
social and economic activities of corporations, the Conunittee concluded there was no 
reason for following such legislative precedents. 

According to the Supreme Court decision examined before, the rationale for the 
punishment of the entrepreneurs is their failure to take certain steps such as careful 
selection and supervision of a transgressing employee. 50  The Sub-Committee considered 
that this rationale is totally different from the rationale for punishing the actual 
transgressor. Accordingly, the Sub-Committee did not see the necessity of fixing the 
amount of the fine imposed on corporate entrepreneurs according to a relationship with 
the fine imposed on the actual transgressor. 

48 Ishibashi, Ibid. at 4; Yamamoto, Ibid. at 5 

49 For a discussion of the history of dual punishment provisions in Japan, see Tanaka, 
supra note 18. 

50 Supreme Court, Grand Bench, 27 Nov., 1957, 11-12 Saihan Keishu 3113; 2 Petty 
Bench, 26 March, 1965, 19-2 Saihan Keishu 83. 
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The Sub-Committee found that it was possible to justifj two types of punishment as 
between the corporation and the individual. In support of this position they noted that 
it was possible to impose imprisonment on the actual transgressor but not on the 
corporation. As a consequence the Sub-Committee did not find any practical inadequacy 
for the difference of the amount of the fine imposed on the corporate entrepreneur and 
imposed on the actual transgressor. 

(iii) Legislative Problems on the Occasion of the Removal of such Link51  

In this section some of the legislative problems on the occasion that the removal of the 
link materialise. One of the most important problems relates to a problem of whether 
two kinds of corporate liability should separately be prescribed: responsibility for the 
criminal act and that for criminally improper discharge of supervision. In the first, 
corporate responsibility for a criminal act may correspond to the doctrine of direct 
corporate liability adopted by English courts and the Model Penal Code of the US, which 
holds a corporation liable only for the conduct of senior or high managerial officers who 
constitute the directing mind and will of the corporation. 

On the other hand, corporate responsibility for the criminally improper discharge of 
supervision, unique to Japanese criminal law theory, can be explained by the rule 
established by the Japanese Supreme Court's decision mentioned earlier in this chapter: 
corporate entrepreneurs, according to a proper interpretation of dual punishment 
provisions, shall be held liable for their failure to take such steps as careftil selection and 
supervision of the (lower level) employees, or any preventive and correctional steps 
toward transgression. These two responsibilities,52  reflecting both English and Japanese 
doctrine, may be qualitatively differentiated. Accordingly, the amount of fine based on 
liability for the act and the liability for improper discharge of supervision must be 

51 Ishibashi, supra note 44 at 4; Yamamoto, supra note 44 at 7. 

52 For detailed arguments for this distinction, see Kak.iguchi, supra note 25. 



differentiated. An opinion asserting this distinction is presently dominant in Japan.53  

However, the Draft Discussion Paper deferred its decision on the distinction. It was 
considered that if these two kinds of responsibilities were separately prescribed, the 
provision of corporate liability for the criminal act may frequently target only small-scale 
corporations while that of supervisory liability may target only large scale corporations. 

An illustration of how this result may occur can be found in an example of the illegal 
establishment of a cartel between large-scale and small-scale corporations. At the 
meeting for setting up the illegal cartel, the president himself of a small-scale corporation 
would probably attend. A middle-ranking officer such as a section chief or chief director 
would, however, attend in the case of the large-scale corporation. 

In this illustration, the small company would be held directly liable for the president's act 
and thus be subject to the larger fine rather than the fine imposed on the bigger company. 
The entrepreneur of the bigger company would merely be held liable for improper 
discharge of supervision of the middle ranking officer. 

(iv) Due Standards for Fixing the Amount of Fine Imposed both on Individual 
and on Corporate Entrepreneurs54  

In this section, considerations concerning the fixing of the amount of fine imposed mainly 
on corporate entrepreneurs are discussed. From the perspective of the question, what 
amount of fine can deter corporate entrepreneurs from involving themselves in illegal 
activities? The following indices were considered to have a bearing on the question; the 
amount of the corporate assets, recurrent profit, the significance and purport of the 
regulatory statute at issue, the nature of the violative act, the amount of criminal or 
administrative fine prescribed in foreign statutes which may apply to illegal acts of the 

53 Ibid. 

54 Ishibashi, supra note 44 at 4; Yamamoto, supra note 44 at 8. 
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same kind. 

Uncertainty exists in relation to the standard for fixing the concrete amount of a fine 
imposed on corporate entrepreneurs. It may be difficult to codify the ideal amount of 
the fine, partly because of variance, scale and assets of the corporation and partly 
because of the divergence of the necessity of each of the regulatory statutes to deter 
illegal activities of the corporation by increasing the amount of the fine. 

(v) Relevant Problems55  

The fact that these problems have been acknowledged by the Japanese Legislative 
Council may be a landmark in the history of corporate punishment in Japan. It will be 
the first time that independent imposition of a fine on the corporation has been permitted 
in the area of administrative criminal law. The important point to note here is that the 
removal of the link of the fine, will not apply in all dual punishment provisions, 
prescribed in various kinds of regulations or statutes. 

The question of what kind of administrative criminal law offences should be dealt with 
by the removal of the link has yet to be determined. 

The following revised article of the Securities and Exchange Law is an illustration of the 
application of the removal of the link of fine to the dual punishment provision:56  

Article 207. When a representative ofajuristic person, or a deputy, employee 
or the other worker of a juristic person or an individual has violated the following 
provision in relation to the business ... of the said juristic person or said individual, 
such juristic person shall, in addition to punishing the actor, be liable to a fine 
under this Article while such an individual shall be liable to a fine under each 

55 Ishibashi, Ibid. at 5; Yamamoto, Ibid. at 9. 

56 Supra note 46. 
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Article; 

(2) The crime mentioned in item 1-3 or 8 of Article 197 (Unfair Exchange Conduct) 
shall be punished with a fine of not more than three hundred million yen. 

According to Article 197 of this law, the actor shall be punished with penal servitude for 
not more than three years or a fine of not more than three million yen. Therefore, if the 
actor has violated Article 197 in relation to the business of the individual (individual 
entrepreneur), the individual shall be punished with fine prescribed in Article 197 (3 
million yen). But if the actor has violated the same law in relation to the business of his 
juristic person (corporate entrepreneur), the corporation may be subject to a fine of 
three hundred million yen prescribed in revised Article 207. This is a manifestation of 
the removal of the link of fine. 

GERMANY 

The capacity of corporations to commit crimes (Deliktsfahigkeit) prescribed in the Penal 
Code (as mentioned in Chapter 3), has been rejected in Germany. Instead, German 
jurists have devoted their attention to the creation of alternative sanctions against illegal 
activities of corporations, in substitution for criminal punishment.57  The reason for this 
approach may be understood when one considers the views of influential German jurists. 
German jurists have stated that "the state should not leave corporations untouchable, 
because they play the most important role in our social life and therefore have 
contributed largely to profits and losses of society."58  Effective sanctions are seen to be 
especially necessary when any corporate activities have given rise to damage to society. 
For example, Lang-Hinrichsen has said, 

57 On the subject, see Tiedemann, "Die "Bebussung" von Unternehmen nach dem 2 
Gesetz zur Bakampfting der Wirtschaftskriminalität" (1988) NIW 1170. 

58 Jescheck, Lehrbuch des Strafrechts, Ailgemeiner Tell (4th ed., 1988), pp.204. 
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"The necessity for sanctions against corporations themselves is, especially in the 

light of the proliferation of their activity in our economic life, perceived to be 

urgent. This necessity may not be met if criminal sanctions are taken only 

against a representative or members of the chief organ of the corporation: each 

member of the corporation do not act for the benefit of their own but for the 

benefit of their corporation. Accordingly, profits gained through their 

transgressions may not be confiscated perfectly with criminal fines imposed 

upon them: these profits are stowed into their corporation's pocket."59  

The sentiment expressed above has prevailed in that it is believed that the sanction to 

be used against corporations should be forfeiture of profits gained by illegal economic 

activities rather than having recourse to the criminal law. 

In the International Congress of Criminal Law, held at Bucharest in 1926, a proposal 

to use security measures (Sicherungsmassregeln) was made as a suggested sanction 

against corporations .6' The examples of possible security measures6' in the context of 

corporations which were proposed, are as follows: imposition of security or preventive 

fine (Sicherungs-oder Prdventivgeld), removal of culpable members of the organ or 

59 "Verbandsunrecht" in H.Mayer-Festschrft (1966), p.49. 

60 Ibid. 

61 There is no sanction equivalent to "security measures" in common law jurisdictions. 
It is not criminal punishment but national measures taken against an actor who may 
potentially threaten any danger to the well-being of society. The aim of security 
measures is both to maintain social security and to reform criminal actors. For 
further details of this system, see Jescheck, supra note 58 at 724; Otsuka, supra 
note 19 at 528. The Penal Code of Germany prescribes the following 6 types of 
security measures in Art.61 (They are not specific to corporations): 

commitment to a mental health institution; 
commitment to an institution for the treatment of chemical dependency; 
commitment to an institution of protective custody; 
supervision of conduct; 
revocation of drivers license; 
prohibition to practice a profession. 



70 

employees from their corporation (Entfernung einzelner Organe oder Angesteilter), 

prohibition of corporate activity for a certain period ( Verbot der Verbandstatigkeit für 
bestimmte Zeit), prohibition of a certain kind of activity (Verbot bestimmter 

Betatigungen), and dissolution of the corporation (Auflosung des Verbandes).62  These 

proposals won popular support. Two reasons for their acceptance are offered. Firstly, 

the security measures to be taken do not necessarily presuppose an act. These measures 

are taken to obviate dangerous conditions. These measures can be based on the danger 

(Gefahren) which the corporate activity entails. Secondly, it is not necessary to prove 

statutory fault (Verschulden) as a pre-condition. The existence of a violation of any law 

suffices for its enforcement. In short, social or ethical blame (sozial ethischer Tadel) 

does not lie in the measures. It is for these reasons that the security measures were 

considered to be convenient for the sanction against corporations whose capacity to 

commit crimes was theoretically denied.63  

Although there are advantages, the security measures do not suit all circumstances 

requiring sanction against corporations. The security measures aim to prevent future 

occurrence of danger. The aims of these measures must be seen in their context as 

being preventive in character. Thus, these measures should not be employed for the 

purpose of confiscating profits belonging to the corporation because profits are products 

which result from illegal activities of the corporation in the past.64  

As a consequence of this problem with security measures, the system of a "correctional" 

or "non-penal" fines (Gelcibusse) were developed by German legislators. This idea was 

introduced into German legislation and called simply, "breach of the regulations" or 

"violations" ("Ordnungs-widrig/ceiten'). This sanction appeared in the Economic Penal 

Code in 1949 ( Wirtschafts-strafgesetz von 1949) and the Law concerning the Breach 

62 Lang-Hinrichsen, supra note 59 at 55. 

63 Ibid. 

64 Ibid. 
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of the Regulations in 1952 (Gesetz uber Ordnungswidrigkeiten).65  Lang-Hinrichsen 
describes the nature of these violations as follows: 

"A matter of great importance of the idea of Verwaltungsunrecht is not an injury 
of legal interests ( Verletzung von Rechtsgutern) but disobedience to regulations 
for order (Ordnungsvorschrflen) codified for maintenance of administrative 
order. Injustice to order (Ordnungsunrecht) is devoid of culpable illegality of 
act and criminal tendency of an actor typical of crime on criminal law 
(Kriminaldelikt). The legislator comprehends our social life creatively and 
constructively when he tries to set up the norm in orderly common life and the 
norm as to the interest of smooth administration. He considers examples of 
generally recognised illegal behaviour against the norms. This illegal behaviour 
represents a contradiction of the legal order. The criminal behaviour is found 
before he considered examples. Therefore, this type of illegality must be 
differentiated from criminal illegality qualitatively, not quantitatively."66  

"Geldbusse ("non-penal fine"), as the sanction, is characterised by a warning to 
an actor; it stimulates him to act in obedience to administrative orders and 
deepens his understanding of the necessity to do so. However, the warning does 
not concern his moral personality: moral pathos is not part of Geldbusse as it is 
with criminal punishment. Geldbusse only fUnctions as a prevention against 
repetition of an offence."67  

Geldbusse is therefore thought to be an appropriate sanction against a corporation, 
partly because it does not entail moral culpability for an act and partly because it does 
not suffer from the defects (such as inapplicability of forfeiture), incidental to the system 

65 Ibid. See also Otto, Die StraJbarkeit von Unternehmen und Verbände (1993), p.25. 
66 Lang-Hinrichsen, supra note 59 at 55; Schmidt, "Das neue westdeutsche 

Wirtschaftsstrafrecht" (1950) 11 Beiheft zur Deutschen Rechtszeitschrft 27. 
67 Ibid. 
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According to Article 30 of Gesetz über Ordnungswidrigkeiten, Geldbusse can be 

inflicted upon the corporation, when a person who is as an organ of a corporation or 

a member of such an organ, has committed a violative act (Ordnungswidrigkeit) or 

criminal act (Straftat) in his representative capacity, in circumstances where; 

duties imposed upon the corporation are infringed, or 

the corporation is or can be unduly enriched. 

Geldbusse amounts to; 

in case of an act of "deliberation" (with intention), up to one million DM, 

in case of an act of negligence, up to five hundred thousand DM. 

Duties" in (1) above, mean the supervisory duties of an entrepreneur (Inhaber eines 

Betriebes) prescribed in Article 130. °  This Article renders the enterpriser liable for his 

infringement of supervisory duty. 

Of significance is the fact that a corporation can be liable to Geldbusse when a member 

of the corporate organ has committed a violative or criminal act, in addition to any 

punishment of the member. The dual punishment provisions in Japan and Ordnungs-

widrigkeiten provisions should be considered to be similar except in relation to two 

aspects: Firstly, under the system of Ordnungswidrigkeiten, the corporation is only 

liable to Geldbusse, namely non-penal fine while the perpetrator can be punished with 

criminal fine as well as Geldbusse. Secondly, under the dual punishment provisions in 

Japan, the punishment of the corporation is mandatory after guilt is found, while 

Kartell-Ordnungswidrigkeitenrecht" (1990) wistra 131; Schluchter, Zweites Gesetz 
zurBekanipJuingder Wirtschajiskriminalitat (1987), pp.180; Demuth & Schneider, 
Die besondere Bedeutung des Gesetz über Ordnungswidrigkeiten für Betrieb und 
Unternehmen, Der Betriebsberater (1970); Ackermann, Die Strafbarkeit 
juristischer Personen im deutschen Recht und ausländischen Rechtsordnungen 
(1984). 

70 A more precise account of Art. 130 of this law will be given in Chapter 9. 
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permitting gaming on a fairground,'8  charging usurious interest rats, and the 

unauthorised practice of medicine.20  

It must be noted that cases establishing corporate criminal liability both in England and 

in the United States were a class of criminal offences which were punishable without 

regard to the guilty intent of the actor. This type of offence which was termed the 

"public-welfare offence" imposed a type of strict liability on offenders regardless of the 

actor's intent to perform the prescribed act. The absence of a required intent made it 

conceptually easier to inculpate corporations.21  The advent of strict liability or public-

welfare offences and the changing concepts of mens rea applicable to traditional criminal 

offences have played a prominent role in the progressive imposition of greater criminal 

liability on corporations.22  

To understand the nature of the public-welfare offence, Koczwara's23  case provides an 

example. In a case of this kind, a natural person could be vicariously liable for another 

person's act. Although the case does not concern a corporation, the fact that one person 

could be liable for the act of another formed the basis of constructing a form of liability 

which could be relevant to corporations. 

Koczwara, a tavern owner, was convicted of violating the relevant liquor code on the 

basis of acts committed by his bartender. These acts occurred in Koczwara's absence and 

without his knowledge or consent. The Court stated: 

18 Commonwealth v Pulaski County Agricultural & Mechanical Ass'n. (1891) 17 
S.W. 442. 

19 State v First National Bank (1892) 51 N.W. 587. 

20 People v John H Woodbury Dermatological Inst (1908) 85 N.E. 697. 

21 Elkins, supra note 1 at 97. 

22 Ibid at 98. 

23 Commonwealth v Koczwara (1959) 155 A.2d 825. 
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Co v United States ,26  a railroad company was charged and convicted of granting rebates 
to sugar refineries in violation of the Elkins Act.27  

By application of principles relevant to the civil liability of corporations for torts 
(respondeat superior),28  the United States Supreme Court clearly acknowledged 
corporate criminal liability for offences requiring intent. 

"We see no valid objection in the law, and every reason in public policy, why the 

corporation which profits by the transaction and can only act through its agents 

and officers, shall be held punishable by fine because of the knowledge and intent 

of its agents to whom it has entrusted authority to act in the subject matter of 

making and fixing rates of transaction, and whose knowledge and purposes may 

well be attributed to the corporation for which the agents act."29  

This case has been frequently cited in subsequent cases and its reasoning is deeply 

entrenched in the American courts.3°  

In England, the idea of corporate liability for crimes involving a mental element gained 
acceptance in 1944. In Director of Public Prosecutions v Kent Sussex Contractors,3' a 

26 (1909) 212 U.S. 481. 

27 32 Stat. 847 (codified as 49 U.S.C. § 41-43 (1976)), as cited in New York Central 
& Hudson River Railroad Co v United States, Ibid. 

28 This doctrine means that a master is liable in certain cases for the wrongful acts 
of his servant and a principal for those of his agent. See, Black's Law Dictionary 
(St. Paul, Minn., West Publishing Co., 6th ed., 1990). 

29 212 U.S. 481 (1909) at 495-496. 

30 Brickey supra note 1 at 414; Elkins supra note 1 at 97. This doctrine used by 
American courts in holding corporations criminally liable for offences is called 
"vicarious liability" or "respondeat superior". A brief survey of the doctrine is 
undertaken in the next subsection. 

31 (1944)1 ALLER 119. 
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misfeasance, from nuisance to public-welfare or strict liability offences and from strict 
liability offences to offences involving mens rea. Considering the increase in the number 
and importance of corporations since by the Industrial Revolution, this phenomenon may 

be explained as a preponderance of public policy or policy considerations over theoretical 
difficulties.35  The expansion of corporate criminal liability as described is evident in both 
England and the United States, however, different approaches have been taken in both 
jurisdictions. The basis for finding corporations criminally liable in both jurisdictions will 
be discussed. 

UNITED STATES: THE DOCTRJT'4E OF RESPONDEAT SUPERIOR 

The American legal system has exhibited a growing tendency to hold corporations 

criminally liable for offences. This has been described as follows: 

"The twentieth century has witnessed a tremendous explosion in the number and 

size of corporations, to the point that virtually all economic and much social and 
political activity is greatly influenced by corporate behaviour. During this same 

period, and partly as a response, there has been a dramatic increase in the efforts 

of the federal government to regulate that activity through the creation of 

multitudinous administrative agencies and volume upon volume of regulatory 

laws. 

While many of the early attempts at regulating corporate behaviour included 

criminal sanctions for enforcing compliance, criminal prosecution was generally 

employed only as a supplement to the general pattern of civil regulations, a last 
resort to punish particularly recalcitrant or egregious corporate behaviour. 

During the last decade, however, in areas ranging from tax, securities, and 

35 This is a point suggested by some Continental scholars. See, for example, 
Jescheck, "Die strafrechtliche Verantwortlichkeit der Personenverbände" (1953) 
65 Zeitschr.ftfur  die gesamte Strafrechtswissenschafi 210 at 222; Ehrhardt, supra 
note 3 at 113-115; Kanazawa, "Eibeiho ni okeru Hozjn no Keijisekinin" 
(Corporate Criminal Liability in Anglo-American Law) (1954) 4 Keiho Zasshi 495 
at 527; Fukuda, Gyosei Keiho (Administrative Criminal Law) (Tokyo, Yuhikaku, 
2nd ed., 1978), p.94. 
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antitrust to the newer field of environmental control, safety regulation, and the 
prevention of "corrupt practices', the federal government has come to rely more 
and more on the deterrent effect of criminal punishment to shape corporate 
action. 06  

It appears to be suggested that the American jurisprudence has placed emphasis on the 
deterrent or preventive aims of criminal law, in order to regulate illegal activities by 
corporations. This emphasis may explain why the doctrine of "respondeat superior" was 
transferred from the law of torts into the realm of criminal law in order to impute 
criminal liability to the corporation.37  The respondeat superior doctrine, which governs, 
in particular, the civil liability of corporations, is based on the theory of vicarious 
responsibility which imputes the acts of the agent to the principal.38  According to the 
respondeat superior doctrine, the corporation is liable for the criminal act of its agent if 
the agent commits a crime within the scope of employment with the intent to benefit the 
corporation.39  

To attract liability under this doctrine, it must be proved that a criminal act was 
committed by an agent of the corporation, and that the agent acted with the specific 
intent required by the governing statute.4°  Further, the corporation can be held liable for 
the conduct of any of its agents or employees, irrespective of the position they hold, 
because the corporation is perceived under this doctrine, as an aggregation of its 

36 Anonymous, "Developments in the Law - Corporate Crime: Regulating Corporate 
Behaviour through Criminal Sanctions" (1979) 92 Harvard Law Review 1227 
[hereinafter cited as "Developments in the Law"]. 

37 Lederman, "Criminal Law, Perpetrator and Corporation: Rethinking a Complex 
Triangle" (1985) 76 Journal of Criminal Law and Criminology 285 at 289. 

38 Ibid. 

39 This explanation is more fully developed in Ehrhardt, supra note 3 at 100-111. 
40 Developments in the Law, supra note 36 at 1247. Boise Dodge Inc v U.S. 406 

F.2d 771 (9th Cir., 1969) at 772. 



agents.41  Consequently, a precise identification of the agent is not a prerequisite to hold 

the corporation liable as long as there is general proof that one of its agents committed 
the offence.42  

Furthermore, courts have convicted the corporation of crimes requiring knowledge on 
the basis of the "collective knowledge" of several employees as a group, even though no 
individual employee had sufficient knowledge to form the mens rea requirement of the 

crime.43  Courts have also found the corporation liable even if the individual defendants 
were acquitted of the same offence.44  

To succeed, the prosecution must show that the criminal act was done within the agent's 

scope of employment. The traditional agency definition limits the scope of employment 

to conduct authorised, explicitly or implicitly, by the principal.45  In spite of this, the 

courts have held corporations liable for employees' acts although they acted against 
corporate policy which may have instructed them not to perform the act or acts in 
question.46  Furthermore, subsequent ratification of the act by an authorised principal 
suffices to hold the corporation liable for the criminal acts of its agent, even when the 
agent overstepped the scope of their employment.47  

41 Lederman, supra note 37 at 290. See, for example, U.S. v Hanger One Inc 563 
F.2d 1155 (5thCir., 1977) at 1158. 

42 Lederman, Ibid. See, for example, U.S. v General Motors Corp 121 F.2d 376 
(7th Cir., 1941) at 411. 

43 Developments in the Law, supra note 36 at 1248. See, for example, U.S. v 
T.I.M.E.- D.C. Inc 381 F. Supp. 730 (W.D.Va., 1974) at 738. 

See, for example, Magnolia Motor and Logging Co v U.S. 264 F.2d 950 (9th Cir., 
1959). 

45 Developments in the Law, supra note 36 at 1249. See for example, Continental 
Banking Co v United States 281 F.137 (6th Cir., 1960) at 149. 

46 Lederman, supra note 37 at 290-91. See, for example, U.S. v Hilton Hotels Corp 
467 F.2d 1000 (9th Cir., 1972) at 1004-1007. 

47 Lederman, Ibid at 291. See, for example, Continental Baking Co v U.S. 281 F.2d 
137 (6th Cir., 1960) at 149-15 1. 
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It must also be proved that the agent committed the offence with the intent to benefit the 
corporation.48  However, courts have held that a corporation cannot defend itself by 
claiming that it received no actual benefit from the offence.49  The doctrine in this regard, 
focuses on the agent's motivation rather than on the advantages of the agent's conduct 
to the corporation.5°  

A conclusion which may be drawn from this is aptly expressed by Lederman: "the 
imputation of criminal liability on the corporation has reached its extreme in American 
case law."5' 

ENGLISH DECISIONS: THE DIRECT LIABILITY DOCTRINE 

In comparison with the United States, English law has adopted a narrower approach. 
While it imposes either vicarious or 'direct" criminal liability on corporations, each of the 
two approaches is applied to different categories of offences.52  

According to English law, a corporation is vicariously liable for the acts of its agent only 
when individuals would be held similarly liable.53  In the traditional English criminal law, 
the doctrine of vicarious liability has been regarded as an exception to strict principle 
expressed as follows: 

48 Developments in the Law, slipra note 36 at 1250. See, for example, United States 
v Ridlea State Bank 357 F 2d 495 (5th Cir., 1966) at 498-500. 

49 Lederman, supra note 37 at 290. See, for example, U.S. v Carter 311 F.2d 934 
(6th Cir.) at 942. 

50 Lederman, Ibid. 

51 Ibid. at 289. 

52 Ibid. at 291. See also Jescheck, supra note 35 at 221-223. 

53 Lederman, Ibid. See for example, Newton Ltd v Smith [1962] 2 QB 278 at 284-
285. 



"It is a point not to be disputed but in criminal cases the principal is not 

answerable for the act of his deputy, as he is in civil cases; they must each answer 

for their own acts, and stand or fall by their own behaviour."54  

This is similarly expressed in Turner; 

"[T]he law does not regard the master as having any such connection with acts 

done by his servant as will involve him in any criminal liability for them (whatever 

may be his liability in a civil action of tort or contract) unless he has himself 

actually authorised them or aided and abetted them."55  

To hold a principal criminally liable for acts done by his agent, causation must be proved. 

Strict principles of causation were formulated in the sixteenth century in Regina v 

Saunders,56  reaffirmed in the eighteenth century in Rex v Huggins,57  and consolidated by 

centuries of practice.58  Causation in this context may be proved by proof of either 

authorisation, procurement, incitement or moral encouragement. Without such proof; 

causation may be proved by knowledge combined with acquiescence.59  

To these general rules there are three types of exceptions: public nuisance, criminal libel, 

and statutory offence.6°  According to the decision of The Queen v Stephens (a case 

involving public nuisance), 

54 R v Higgins (1730) 2 Ld. Raym. 1574, cited in Welsh, "The Criminal Liability of 
Corporations" (1946) 62 Law QuarlerlyReview 345 at 348. 

55 Turner, supra note 9 at 38. 

56 2 Plowd. [11575] 473, cited in Sayer, "Criminal Responsibility for the Acts of 
Another" (1930) 43 Harvard Law Review 689 at 696-98. 

57 2 Strange 882; (1730) 2 Ld. Raym. 1574, cited in Sayer, Ibid. 

58 Sayer, Ibid at 702. 

59 Ibid. 

60 Ibid at 708. 
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liability, in confined circumstances, solely dependent on causation.66  

To extend this limited application of the vicarious liability doctrine, English law has 
adopted another doctrine from the law of torts, the theory of the organs of the 
corporation.67  In Rex v ICR Haulage Ltd,68  a company was held guilty of a common law 
conspiracy to defraud. This offence requires mens rea, and hence vicarious liability could 
not apply. In the appropriate circumstances, as this case shows, the state of mind, the 
acts (and omissions) of an agent may be identified as the state of mind and acts of the 
corporation.69  If the agent is seen as a prominent figure in the corporate hierarchy, the 
agent's acts and thoughts are identified with those of the corporate entity itself 70  This 
technique, called the principle of identification, enables the conviction of the corporation 
on the basis of direct liability for offences which require criminal intent.7' The essence 
of the principle of identification is expressed by Lord Reid in Tesco Supermarkets Ltd 
v Nattrass: 

"A living person has a mind which can have knowledge or intention or be 
negligent and he has hands to carry out his intentions. A corporation has none 
of these: it must act through living persons, though not always one and the same 
person. Then the person who acts is not speaking or acting for the company. He 
is acting as the company and his mind which directs his acts is the mind of the 
company. There is no question of the company being vicariously liable. He is 
not acting as a servant, representative, agent or delegate. He is an embodiment 
of the company, or, one could say, he hears and speaks through the persona of 

66 Sayer, supra note 56 at 702. 

67 Lederman, supra note 37 at 292. This theory is called "alter ego". 

68 [1944] KB 551, 1 ALL ER 691. 

69 Card, Cross & Jones, supra note 33 at 166. 

70 Jescheck, supra note 35 at 223. 

71 Lederman, supra note 37 at 292. 



Code76  and several states in the United States have adopted major guidance from this 
approach.77  However, Australian law is less clear. While the direct liability of 
corporations has been recognised by the Federal Court of Australia,78  at the same time, 
the vicarious liability doctrine has also been endorsed in several cases including a 
decision of the High Court of Australia.79  The formulation of clear principles of 
corporate criminal liability is imperative. As Turner pointed out,8°  inconsistent decisions 
may not regulate illegal corporate behaviour in a satisfactory manner. 

CONCLUSIONS 

Viewed in the light of the above discussion, one general point becomes very clear: as 
compared with the state of corporate criminal liability in civil law countries, in common 
law jurisdictions, the punishment of corporations has been accepted as a general principle 
of criminal law. In general, Brickey's view would appear correct that the "[I]mposition 
of criminal responsibility on corporations is almost exclusively a common-law tradition", 
while "corporate criminal liability is generally unknown to civil law countries".8' It is not 
always understood why this is so, however, it is suggested that historical factors and 
fundamental differences in philosophy in both legal systems account for the diverse 
developments. 

Bernard has pointed out four reasons to explain why the concept of corporate criminal 

76 US Model Penal Code 2.07(1)(C). 

77 See, The National Commission on Reform of Federal Criminal Laws, Working 
Papers (1970), Vol.1, p.214-215.  See generally Lederman, supra note 37 at 292-
293. 

78 Universal Telecasters (Qld) Ltd v Guthrie (1977) 18 ALR 531. 

79 Morgan v Babcock & Wilcox Ltd (1929) 43 CLR 163. See generally Fisse, 
Howard's Criminal Law (5th ed., 1990), p.599. The Australian cases will be 
analysised in Chapter 7. 

80 Turner, supra note 9 at 72. 

81 Brickey, Corporate Criminal Liability (Gallahan, Illinois, 1984), Vol.1, p.13. 



criminal offences."83  

There may be considerable validity to this argument, however, the third reason advanced 
by Bernard should be rejected. 

His third reason concerns the nature of the juristic person in the civil law jurisdictions. 
His reasoning may be subject to criticism on three grounds. The first is concerned with 
Bernard's view that "civil law countries never fully developed the concept of the juristic 
person, always preferring to see corporations merely as aggregates of individuals." As 
can be seen from Chapter 2, this conclusion is questionable. The so-called "Realist 
Theory", which asserts that juristic persons enjoy a real existence as a group, was 
suggested by Otto Gierke and was the predominant view over the European Continent 
in areas of law other than criminal law. 

The second reason for criticism is that Bernard does not acknowledge the fact that 
common law actually acknowledged the Fiction Theory rather than the Realist Theory.84  
Bernard has suggested the opposite. The common law has accepted corporate criminal 
liability on an entirely different basis, which is not contingent upon acceptance of a 
particular theory of corporate personality. A Japanese scholar has pointed out that 
"English approaches to corporate criminal liability (if vicarious or direct) may be 
explained as the product of English acceptance of the fiction theory".85  According to the 
vicarious or the direct liability approach, corporate criminal liability depends solely upon 
the conduct and mental state of natural persons. In both approaches, the word 
"imputation" or "identification" may be employed to hold corporations criminally liable. 
In short, the conduct and mental states of natural persons are fictitiously regarded as 

83 Ibid. 

84 The Fiction Theory was widely accepted in England before the argument for 
corporate criminal liability started. See Leigh, supra note 1 at 5-9; Wolff, "On the 
Nature of Legal Person" (1938) 54 Law Quarterly Review 494. 

85 Totsuka, "Eiho ni okeru Hojin no Keiji Sekinin" (Corporate Criminal Liability in 
English Law) (1966) 59-60HandaiHogaku 154 at 183-84. 
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those of the corporation. Viewed in this light, the Japanese scholar's conclusion is 
sound, in that even though the common law does not rely on a theory of corporate 
personality, it may nevertheless be aligned with the fiction theory. 

The most important criticism concerns Bernard's fallacy in supposing some relationship 
between corporate criminal liability and the arguments for and against the concept of the 
juristic person. As pointed out in the last part of Chapter 2, the arguments on the nature 
of corporate personality should be considered irrelevant to the question of whether 
corporate criminal liability is accepted. The problem of corporate criminal responsibility 
should be solved by reference to the general theories of criminal responsibility.86  

On some of the techniques imposing corporate criminal liability in common law, attention 
should be paid to the fact that these techniques borrow from the principles of tort law; 
namely, respondeat superior and the alter ego.87  This phenomenon of borrowing from 
other areas of law permits criminal law in the common law to be characterised as 
influenced by expediency and public policy. The language emphasising public policy can 
be found in many common law cases: 

was claimed that its (a corporation's) nature did not admit of its doing 
positive wrong, and that, therefore, it was not liable criminally for a misfeasance. 
[R]owever, ... it soon became known from experience that, as has been said, if 
a corporation had no hands with which to strike, it may employ the hands of 
others. ... If the argument be sound that a corporation is not liable to indictment 
for any offence, because the criminal act was not warranted by its corporate 

86 As described in Chapter 8, the main issue of corporate criminal liability in the area 
of criminal law is whether or not a corporation itself can fulfill the constituent 
elements of the crime. The argument of the nature of corporate personality is, 
however, not concerned with the issue. The argument is about how a corporation 
itself should be understood. 

87 See, for example, Standard Oil Co of Texas v United States 307 F.2d 120 (5th 
Cir., 1962) at 127; HL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd 
[1957] 1 QB 159 at 172. 



CHAPTER 6 

CORPORATE CRIMINAL LIABILITY IN COMMON 
LAW COUNTRIES FROM THEORETICAL 

PERSPECTIVES 



INTRODUCTION 

This chapter will examine the different academic theories concerning corporate criminal 
responsibility in common law countries. In particular, the response of commentators to 
the ideas expressed in the doctrine of respondeat superior and the principle of 
identification will be considered. This chapter deals solely with the views of common 
law scholars. Chapter 8 will deal with the opinions of civil lawyers commenting on the 
common law approach.' 

Before dealing with particular arguments, it is useful to distinguish between the following 
positions taken in the common law: 

the theory that corporations shall not be held criminally liable for offences 

requiring mens rea, and 

the theory that corporations shall be held criminally liable for offences requiring 
mens rea. 

A further categorisation needs to be made in respect of B. Given the developments of 
the principle of identification in the English case law (mentioned in the preceding 
chapter), it is useful to consider the theory that corporations should be held criminally 
liable for offences requiring mens rea on the following basis: 

B-i. the opinion in favour of the doctrine of respondeat superior (the doctrine of 
vicarious liability), and 

B-2. the opinions which developed towards accepting corporate criminal liability 
based upon a critical revision of the doctrine of respondeat superior. 

On this subject, see Jescheck, "Die strafrechtliche Verantwortlichkert der 
Personenverbände" (1953) 65 ZStW 222; SchUnemann, Unternehmenskriminalitat 
und Strafrecht (1979), pp.'  91; Lilienthal, "Die Strafbarkeit juristischer Person" 
in Vergleichende Darstellung des deutschen und auslandischen Strafrechts, Vol.5 
(1908) 87 at 94; Ehrhardt, Unternehmensdelinquenz und Unternehmensstrafe 
(1994), pp.90. 
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Canfield' accepts that the legal rights and liabilities of a corporation are regarded as those 
of the corporation itself and not of the individual members.4  He notes that while this 
concept of legal relations is supportable in theory, in point of substance the members of 
the corporation are the real parties with an interest or the real principals in the 
transaction. 

"[When it is necessary for the purpose of giving effect to the intention of the 
parties and of doing justice to recognise the individual members, courts can and 
must recognise them. In other words, a conception formed and applied for the 
purpose of furthering the intentions of the parties and of promoting justice should 
never be applied so as to defeat the intentions and prevent justice."' 

Canfield maintains that as far as corporate criminal liability is concerned, a crime 
committed on behalf of an association, corporate or incorporate, must in fact have been 
committed by individuals, and that, therefore, guilt is always personal.7  The only doubt, 
he goes on to say, has been whether guilt might also be considered corporate as well as 
personal. 

The difficulty of enforcing personal responsibility for crime, namely, one of proof,  
suggested by some as a reason for general corporate criminal liability, has not, in his 
view, been made more difficult by the recognition of the corporate entity.9  

Canfield, "Corporate Responsibility for Crime" (1914) 14 Columbia Law Review 
469. 

Ibid. at 470. 

Ibid. 

6 Ibid. at471. 

Ibid. at472. 

8 
Ibid. at 473. 

Ibid. at472. 



102 

contrary to such policy and as unjust as it would be to punish the innocent 
members of a co-partnership, or joint stock association, "except, of course, by 
a purely arbitrary and irrational fiction"."2  

Canfield concludes that corporations are not indictable for crimes involving a criminal 
state of mind. However, the legislature is competent, if the interests of the public seem 
to require it, to eliminate the element of criminal intent so as to make the corporation 
liable.'3  

Canfield concludes that a corporation is not indictable for any crimes except those for 
which it committed on behalf of or under the general direction of an individual or 
partnership.'4  

The work of Francis in this area will now be considered.'5  How Francis explains the 
nature ofjuristic persons provides a starting point. According to his explanation, "all 
juristic persons are merely fictions of the law better to deal with .... claims and 
obligations of men (natural persons)."" Francis considers the true subject is a natural 
person and, in a legal sense, the natural person alone acts, thus the natural person alone 
is punished by the law, because, according to Francis, it is futile to try to punish a fiction 
or "a figure of speech."7  However, there is nothing fictitious or figurative about group 
action itself The group action is real and different from its members.'8  

12 Ibid. at 477. 

13 Ibid. at 480. 

14 Ibid. at481. 

15 Francis, "Criminal Responsibility of the Corporation" (1924) 18 Illinois Law 
Review 305. 

16 Ibid. at 306. 

17 Ibid. 

18 Ibid. at308. 
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A juristic person, according to Francis' understanding of the nature of corporations, is 
"merely a handy device whereby a multitude can carry on a joint enterprise with a vast 
accumulation of capital, skill, and material, with a limited risk of loss and with a small 

amount of personal attention."9  

It is generally conceded, he goes on to say, that 

corporations are liable for all crimes that do not involve malice or intent, 

a corporation may be made criminally liable for most crimes involving malice or 

intent by expressed imputation of the malice or intent of the agent to the 

corporation .....20  

In spite of these concessions, Francis refutes both formulas as representing a general rule 

for corporate criminal liability. By tracing the cases which have held corporations liable 
for crimes that do not involve malice or intent, he concludes on the first concession 

(above) that "all indictments of corporations at common law are merely for nuisance."2' 
As for the second concession, he suggests, to begin with, that "it is .... often difficult to 

determine whether or not the court is holding that corporations are liable for such crimes 

generally ...." because "the dispute is chiefly in the dicta."22  He finally concludes that the 

second concession (above) should not represent a general principle of law. The reasons 

are as follows. 

Firstly23, some purposes of punishment (deterrence and reformation) are considered to 

be of fundamental importance. Society does not become alarmed by an act dictated by 
an innocent mind. There must be some kind of a guilty mind coupled with a wrongful 

19 Ibid. 

20 Ibid. at 310. 

21 Ibid. 

22 Ibid. at3ll. 

23 Ibid. at315. 
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falls on the individual members alone. Such being the case, the punishment is 
awkward, unscientific, and uncertain.27  

The conclusion of Canfield and Francis is that the extension of corporate criminal liability 
for crimes which do not involve intent to those involving intent should not be permitted 
since law caimot demand that innocent members should be punished without requisite 
intent or guilty knowledge. The following are the significant factors which lead to this 
conclusion: 

Guilt is personal, 

A corporation is merely fictitious, and 

The important purposes of punishment are deterrence and reformation, hence: 
"[u]nless it is demonstrated that the social good demands that corporations be 
held responsible for crimes28, the punishment of corporations is not acceptable. 

A number of other commentators have adopted the views of Canfield and Francis even 
after the adoption of corporate criminal responsibility in both England and the United 
States.29  These commentators do not object to corporations being held criminally liable 
for offences involving no guilty knowledge (statutory or public welfare offences), 
however, object to corporate liability for crimes involving mens rea (so-called true 
crime). The basis for these views are of some interest. 

In a leading commentary on the question, "Developments in the Law - Corporate 

27 Ibid. 

28 Canfield, supra note 3 at 477; Francis, Ibid. at 323. 

29 See, for example, Caroline, "Corporate Criminality and the Courts: Where are 
they Going?" (1985) 27 Criminal Law Quarterly 237; Parisi, "Theories of 
Corporate Criminal Liability" in Hochstedler (ed.), Corporations as Criminals 
(1984). 
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Crime",30  the reasoning employed to advocate the use of civil rather than criminal 
corporate regulation, is based on the following three propositions. 

The traditional utilitarian aims of individual criminal law are deterrence, 
rehabilitation, and incapacitation; of these aims, deterrence is the only one that 
is important in corporate criminal law; 

Deterrence plays a more significant role in corporate than in individual criminal 
law because "corporate activity is normally undertaken in order to reap some 
economic benefit" and "corporate decision makers choose courses of action 
based on a calculation of potential costs and benefits"; and 

Successful deterrence of corporate crime requires the threat of a sufficiently high 
level of monetary deprivation, a requirement which implies recourse merely to 
civil monetary penalties as opposed to criminal fines.3' 

According to the commentary, while many attempts at regulating corporate behaviour 
have been made, justifications for the use of criminal sanctions against "particularly 
recalcitrant or egregious corporate behaviour" should be evaluated in the light of the dual 
rationales - deterrence and just deserts (retribution).32  

"These two rationales frequently conflict in practice, so no standard of liability 
can fully achieve both goals. Standards which require no finding of wrongful 
intent or carelessness may effectively deter illegal behaviour but do not conform 

30 Anonymous, "Developments in the Law - Corporate Crime: Regulating Corporate 
Behaviour through Criminal Sanctions" [hereinafter cited as "Developments in the 
Law"] (1979) 92 Harvard Law Review 1227. 

31 These propositions are summarised in Fisse, "Reconstructing Corporate Criminal 
Law: Deterrence, Retribution, Fault, and Sanctions" (1983) 56 Southern 
California Law Review 1141. 

32 Developments in the Law, supra note 30 at 1229, 1243. 
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with the moral principle of just deserts. At the other extreme, standards which 

require evidence that the crime was committed wilfully or knowingly accord with 

the just deserts principle but make liability easy to evade and difficult to prove, 

thus providing inadequate deterrents to corporate crime. In designing standards 

of criminal liability for corporations and for individuals accused of regulatory 

offenses, the courts and legislatures must attempt to strike an appropriate balance 

between deterrence and just deserts."33  

Two systems of corporate criminal liability have been developed in the US; the doctrine 

of respondeat superior and the approach adopted by the US Model Penal Code. These 

two approaches carry different degrees of deterrent effectiveness and reflect varying 

notions of corporate blameworthiness (just deserts).34  The doctrine of respondeat 

superior, which predominates in the federal courts, offers some strength to deterrent 

effectiveness.35  The system proposed in the US Model Penal Code, promulgated by the 

American Law Institute incorporate aspects of just deserts.36  

A new system of corporate liability, which attempts to achieve the conflicting goals of 

deterrence and just deserts, has been proposed by the author[s] of "Developments in the 

Law" Under this system, a corporation could be held criminally liable as under 

respondeat superior, when an agent acting within the scope of employment commits a 

crime on behalf of the corporation. But the corporation could rebut this presumption of 

liability by proving by a preponderance of the evidence that it, as an organisation, 

exercised due diligence to prevent the crime.38  

33 Ibid. at 1244. 

34 Ibid. at 1246. 

35 Ibid. 

36 Ibid. at 1247. 

37 Ibid. at 1257. 

38 Ibid. at 1258. This thesis will deal with "corporate due diligence as an affirmative 
defence" in a later chapter. 



The commentators propose the adoption of civil penalty as a sanction against 

corporations and that of criminal liability against individuals within the corporate 

hierarchy.39  The commentary evaluates the basic aim of civil sanctions, rather than that 

of criminal sanctions.40  

"[R]etribution is the province of the criminal law. .... [A] basic tenet of a system 

of civil fines should be to ensure that the amount of the fine is a function of 

deterrence. In a world of perfect enforcement, the fine would need only be 

marginally greater than the profit gained by the corporate or individual defendant 

as a result of the illegal activity."4' 

Based on the following reasons to use civil rather than criminal sanctions in order to 

deter illegal corporate activity, the commentary maintains the system of corporate civil 

fines based upon the probable profit from illegal activities, supplemented by criminal 

sanctions against individuals in case of moral culpability:42  

The criminal law is being used to regulate behaviour that is not morally 

blameworthy. The use of criminal sanctions for such purely regulatory purposes 

represents a severe departure from the traditional aims of the criminal law - 

deterrence and retribution. 

The primary concern is often with the supervisors and managers rather than with 

the direct actors in the corporate setting. Thus corporate officials may be held 

liable for acquiescing in, or for recklessly or negligently tolerating, the illegal 

activity of subordinates. 

39 Ibid. at 1369. 

40 Ibid. 

41 Ibid. at 1370. 

42 Ibid. at 1369. 
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(3) Imposing criminal sanctions on a corporation, an artificial entity which can 

possess no state of mind, seems questionable in the absence of some theory 

which ascribes fault to the corporation itself, rather than only to its officers, 

directors, and employees. 

The commentary advocates the use of civil rather than criminal sanctions in order to 

deter illegal corporate activity, partly because the system of corporate criminal liability 

does not reflect notions of corporate blameworthiness, but mainly because the deterrent 

function of the criminal law can be replaced by civil fines. 

Lederman's view takes a stronger opposition to the system of corporate criminal 

liability.43  Lederman's understanding of the doctrine of respondeat superior and the 

principle of identification will be examined. In the doctrine respondeat superior, the 

term "imputation" is used, while in the principle of identification "identification" is used 

to describe the relationship between the perpetrator and the corporation. Lederman 

criticises these techniques as mere devices for the personification of the corporate body, 

enabling the conviction of the corporation directly liable for offences committed by its 

members 

"The difference between imputation and identification seems to lose its 

significance .... in the analysis of the legal-theoretical relationship between the 

perpetrator and the corporate entity.....When the agent and the principal are two 

legally competent individuals, imputation serves solely as a transferring device 

through which the principal is regarded as the one who has committed the 

offense. When the principal is a corporate body, devoid of any human 

characteristics, imputation also serves as a personification device which enables 

the transformation of the human characteristics (= actus reus and mens rea) to 

43 Lederman, "Criminal Law, Perpetrator and Corporation: Rethinking a Complex 
Triangle" (1985) 76 Journal of Criminal Law and Criminology 285. 

44 Ibid. at 296. 
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the corporation in order to consider it the performer of the offense."45  

Emphasising the difference between the individual principal-agent relationship and the 

corporation-perpetrator one, Lederman explains that criminal law purports to direct the 

behaviour of individuals in accordance with society's interests and values, by resting 

solely upon the human consciousness.46  The human consciousness appears in all major 

aspects of criminal law: behaviour, defences and punishment.47  

"Offenses deal with the individual's conscious deviation from permitted modes 

of behaviour. Defences are offered to those who act under lack of or diminished 

or disturbed consciousness. Similarly, the justification for punishing violators 

rests mainly on the assumption that it will deter future conscious violations by the 

transgressor and others."48  

The corporate entity, it is argued, is an enterprise devoid of the characteristics of the 

human race.49  Humans possess consciousness as well as the power to exercise5 t. 

Corporate bodies, in contrast, benefit from this capacity and depend totally on a human 

source in order to function.5' Therefore, according to Lederman, in the area of 

substantive criminal law neither imputation nor identification is supportable.52  Penal law, 

which emphasises the personal aspect of liability, is hesitant to regard the illegal conduct 

45 Ibid. at 297. 

46 Ibid. at 294. 

47 Ibid. at 295. 

48 Ibid. 

49 Ibid. at 296. 

50 Ibid. 

51 Ibid. 

52 Ibid. at 297. 
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This body of opinion was propounded in the form of support of the respondeat superior 

doctrine as it has been adopted and predominant in the federal courts of the United 

States. 

Edgerton,57  after surveying the authorities on the matter, came to the conclusion that 

"the tendency of the present time is to hold corporations responsible, criminally as well 

as civilly, for all acts committed by their agents, having any relation to the business of the 

corporation."58  Edgerton gives three reasons for his conclusion. 

(1) Reasons for Responsibility 

If the aim of criniina.l law is retributive or retaliative, it would not be appropriate to hold 

a corporation criminally liable for crimes: yet, the present purpose of criminal law is 

deterrence - the prevention of acts which are conceived to injure one social interest or 

another. The question is not whose mind is "guilty", but whose responsibility will serve 

this deterrent purpose. 

It may, on occasion, be clear enough that some individuals have 

committed a crime for corporate purposes, and yet not clear who those 

individuals are. 

It is moreover relatively difficult to apprehend and prosecute a number, 

particularly a large number, of individuals, even if their identity is known. 

The individuals may be financially so irresponsible as to have nothing to 

fear from a fine, while the assets of the corporation may be abundant. 

57 Edgerton, "Corporate Criminal Responsibility" (1927) 36 Yale Law Journal 827. 

58 Ibid. at 832. 

59 Ibid. at 832-836. 
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"[T]he social interest in prevention is as great as the social interest in 

compensation, and therefore quite as capable of outweighing the private interest 
of individual stockholders."63  

"To the really innocent stockholder it is quite immaterial whether his corporation 
is found guilty of a crime, a tort, or a breach of contract; in each case he stands 
to suffer a money loss, and a money loss only."" 

(3) Corporate "Guilt" 65  

The argument that crime involves guilt, that guilt is personal, and that there should 

therefore be no vicarious criminal responsibility, is questionable. 

The acts and thoughts of the stockholders (which relate to its business) are strictly those 
of the corporation; otherwise, there is no distinction at all between speech or motion of 
the corporation and that of its representatives in the course of its business. 

"Though qui facit per al/urn facit per Se, as applied to a human principal, is a 

pure fiction, it does not follow that it is fictitious to say that the acts of corporate 

representatives are the acts of the corporation. [I]f it (= the corporation) is 
admitted to exist, it is hard to imagine a reason for denying that it (= the 

corporation) can act."66  

Furthermore, so far as the doctrine of vicarious liability is applied to corporate criminal 
liability, any distinction between acts which can, and acts which cannot, be done 

vicariously is illogical; while corporations are not apt to commit rape, there is no inherent 

63 Ibid. 

64 Ibid. This explanation is more fully developed in Fisse, supra note 33 at 1175. 
65 Edgerton, Ibid. at 840-843. 

66 Ibid. at 840. 
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theoretical difficulty about it.67  

Finally, the proposition "guilt is personal", and the argument against vicarious 
responsibility upon which it is based, is erroneous. The presence or absence of guilt in 
some moral sense is immaterial to the question of an individual's criminal responsibility. 

"[I]t is said that .... most common-law and some statutory crimes involve a guilty 

mind or "mens rea". .... [B]ut it is a connotation at variance with the facts..... 

The so-called "guilty mind" of criminal law means only those highly various 

particular mental states which are constituent elements in various particular 
crimes . .... [A]ny crime may be and many crimes frequently are committed 
without it; it is no more necessary to the crime that it be accompanied by such 
guilt than it is necessary to such guilt that it be accompanied by the crime."68  

Edgerton's view is characterised by unification of criminal and civil responsibility. To 
Edgerton, the difference between criminal and civil liability is merely a quantitative or 
technical difference. The same view can be found in Hitchler's treatise.69  As for the 
attribution of the intent of its representative to a corporation in order to hold it criminally 
liable for crime requiring mens rca, Hitchier makes the following comment: 

"The criminal responsibility of a corporate master and an individual master are 

not the same, and it has been said that this view (in favour of vicarious liability) 
is certainly justifiable on the grounds of policy, if not also on those of logic."70  

At present, however, Edgerton and Hitchier's view, which give full support to the 

67 Ibid. at 842. 

68 Ibid. at 843. 

69 Hitchler, "The Criminal Responsibility of Corporations" (1923) 27 Dickinson Law 
Review 89, 121. 

70 Ibid. at 125. 



116 

doctrine of vicarious liability (respondeat superior) predominant in the federal courts of 

the United States, belong to the minority opinion in the common law countries. The 

direction of contemporary thought on the matter consists of an attempt to reconcile the 

system of corporate criminal liability and the traditional principle of mens rea that actus 
non facit ream mens sit rea.7' In the context of corporate criminal liability, the principle 

of mens rea frmnctions in the following ways:72  

The doctrine of vicarious liability adopted by the federal courts, (that the crimes 

committed by a corporate employee in the scope of his employment on behalf of 

the corporation will be imputed to the corporation), is a substantial departure 

from the ordinary rule that a principal is not answerable criminally for the acts of 

his agent without the principal's authorisation, consent or knowledge. Therefore, 

at least, the corporation should be allowed the defence of showing that it 

exercised due diligence to prevent the commission of the crime; 

The principle of respondeat superior in tort's law, adopted by most of the court 

decisions in the USA is applied in circumstances where the crimes of superior 

officers become the crimes of the corporation. By regarding the conduct and 

state of mind of superior officers of the corporation as those of the corporation 

itself, the attribution of criminal responsibility can retain frill validity. The 

corporation may incur direct criminal liability, based on its own fault identified 

with its superior officers' fault; or 

C. There are types of corporate negligence in various contexts which do not reduce 

to negligence on the part of individuals in corporate hierarchy: organisational 

faults embedded in standards and policies of organisational performance of 

71 "An act does not make a person legally guilty unless the mind is legally 
blameworthy." Card, Cross & Jones, Criminal Law (12th ed., 1992), p.48; 
Younghusband v Luftig (1949) 2 KB 354 at 370. 

72 See, LaFave & Scott, Substantive Criminal Law, Vol.1 (1986) at 365; Ehrhardt, 
supra note 1 at 111, 122. 
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corporate business. A corporation should be held criminally liable for crimes on 

such an organisational basis. 

The Opinions against the Doctrine of Respondeat Superior 

The first point to be examined is the theory of the "due diligence defence". The 

respondeat superior doctrine, adopted by the federal courts in the US to hold a 

corporation criminally liable, has been criticised due to the imposition of absolute 

liability. Some commentators73  have raised a question as to whether the rationales for 

the doctrine of vicarious liability also justify a criminal conviction for the crimes of 

inferior agents when the corporation itself has obviously made a good faith and diligent 

effort to enforce adherence to the law among its employees. The formulation of a 

defence along these lines can be found in some US statutes which terms it "affirmative 

defence".74  In the case of the "affirmative defence" the state is not required to negative 

the defence in the indictment or on proof. If the defendant comes forward with some 

evidence, however, the burden of persuasion on the issue is on the state to prove its case 

beyond a reasonable doubt."75  

The evaluation of this technique is expressed by Mueller as follows: 

73 Note, "Corporate Criminal Liability for Acts in Violation of Company Policy" 
(1962) 50 Georgetown Law Journal 547; Miller, "Corporate Criminal Liability: 
A Principle Extended to Its Limits" 38 Federal Bar Journal 19; Hamilton, 
"Corporate Criminal Liability in Texas" (1968) 47 Texas Law Review 60, 81; 
Comment, "Is Corporate Criminal Liability Really Necessary?" (1975) 29 South-
western Law Journal 908. 

74 The Texas State Bar Committee, "Revision of the Penal Code", 3 Nov., 1967. 
For example, Sec.2.074 "Defence to Liability of Corporations and Associations", 
(a) in a prosecution of a corporation or association for an offense included within 
the terms of Section 2.072(a)91) and (2) or 2.073, it is an affirmative defence that 
the high managerial agent having supervisory responsibility over the subject matter 
of the offense employed due diligence to prevent its commission. See Hamilton, 
Ibid at 81. 

75 Ibid. 
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In this manner, Mueller expresses his assent to the US Model Penal Code approach  79  

and the principle of identification which was developing in the English case law at that 
time. 

The principle of identification (which English courts started to formulate in 1944), was 
anticipated by Winn.8°  Winn is critical of the respondeat superior doctrine which permits 
corporate criminal responsibility for acts of all the employees within the scope of their 
employment on behalf of the corporation. He suggests, however, that: 

"criminal liability be imposed on .... legal persons which are corporations only for 
the acts of the human beings who as primary representatives wield the powers of 

79 For further details of US Model Penal code approach, see Developments in the 
Law, supra note 36 at 1251; Ehrhardt, supra note 1 at 111. US Model Penal Code 
S.2.07(1) states: 

"A corporation may be convicted of the commission of an offence if 
the offence is a violation or the offence is defined by a statute other than 
the Code in which a legislative purpose to impose liability on corporations 
plainly appears and the conduct is performed by an agent of the 
corporation acting on behalf of the corporation within the scope of his 
office or employment, except that if the law defining the offence 
designates the agents for whose conduct the corporation is accountable or 
the circumstances under which it is accountable, such provisions shall 
apply; or 
the offence consists of an omission to discharge a specific duty of 
affirmative performance imposed on corporations by law; or 
the commission of the offense was authorised, requested, commanded, 
performed or recklessly tolerated by the board of directs or by a high 
managerial agent acting on behalf of the corporation within the scope of 
his office or employment. 

The word "high managerial agent" is defined in S.2.07(3)(c): 
"high managerial agent" means an officer of a corporation or an 
unincorporated association, or, in the case of a partnership, a partner, or 
any other agent of a corporation or association having duties of such 
responsibility that his conduct may fairly be assumed to represent the 
policy of the corporation or association." 

80 Winn, "The Criminal Responsibility of Corporations" (1929) 3 Cambridge Law 
Journal 398. 
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the groups upon which they are predicated, and it goes without saying that in 

England liability would be restricted to such acts as were within the contemplated 
scope of activity of the group guilt."81  

For the acts of mere servants and of those members of the group who, having 
surrendered their immediate control, are not its primary representatives, 

"no criminal liability shall fall upon the corporation any more than upon an 

individual legal person, except in cases where the corporation is under an 

absolute statutory duty to see that a certain thing is either done or, as the case 

may be, not done. In such a case, the liability is imposed not because of the 

factual act of the inferior agent but for the omission of the primary 

representatives."82  

So far as stockholders are concerned, in Winn's view, they do at times have control of 
directors of the corporation. 

[I]t is impracticable for single shareholders to maintain surveillance upon the 

directors, but the plan might well be adopted of appointing a trustee for the 

shareholders' interests whose duty it would be to make known to them any 

illegitimate action by which the directors might threaten to commit the interests 

of the corporation. It is a simple matter in drawing up articles of association to 

make adequate provision for discussion in a shareholders' meeting of any 

questions which it may be desired to raise, and for controlling the directors by 

means of special resolutions . .... [O]n the criminal conviction of a corporation 

no stockholder goes to prison unless he has abetted or otherwise involved himself 

in the criminal act, no individual pays the fine imposed. The sanction is borne 

distributively, in the same proportion as the fruits of the illegitimate enterprise 

81 Ibid.at414. 

82 Ibid. 
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have, or might have, been enjoyed. Nor does the penalty fall any harder on 
shareholders than on the innocent families of convicts who are not 
corporations. tu83 

In this sense, corporations may be held criminally liable for any crimes, even rape or 
murder. 

"[I]t may well be argued that such a company as was the East India Company, 
having wide powers of government in a distant land and employing soldiers to 
maintain discipline, might be rendered guilty of either crime by the orders of its 
directing body that a day of terror be inflicted on a recalcitrant City. 

By attributing acts and state of mind of the primary representatives to their corporation, 
Winn presents the system of corporate criminal liability as being harmonious with the 
doctrine of mens rea. 

The difference between Winn's and Edgerton's view is that Winn recognises the 
distinction between crimes committed or directly authorised by the primary 
representatives of a corporation, and crimes committed by mere inferior servants or 
agents;85  this difference is equivalent to that between English and American case law 
concerning corporate criminal liability for crimes. 

On the other hand, it is Welsh,86  through his comment on the 1944 cases in English 
criminal law, who expressed disapproval of the extensive introduction of the civil law 

83 Ibid. at412. 

84 Ibid. at415. 

85 Ibid. This point is also argued in Note, "Criminal Liability of Corporations for 
Acts of Their Agents", supra note 2. See also US Model Penal Code (Tentative 
Draft, No.4, Comments, 1955), p.151. 

86 Welsh, "The Criminal Liability of Corporations" (1946) 62 Law Quarterly Review 
345. 
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doctrine "respondeat superior"  to the area of criminal law. The development of his 

theory on the matter can be summarised as follows: 

First, Welsh confirms that the substantial ground of the decisions of 1944 is unrelated to 
vicarious liability at all. 

"[T]he accused company was held to be criminally liable for the acts of 

"somebody", to quote Lord Haldane (in the decision of DPP v Kent & Sussex 

Contractors Ltd), 'who is not merely a servant or agent for whom the company 

is liable upon the footing respondeat superior, but somebody for whom the 

company is liable because his action is the very action of the company itself'."87  

Welsh then attributes this ground to the doctrine "alter ego" found in the civil precedents. 

As a consequence, corporations are exposed to a field of criminal liability almost as wide 

as that to which natural persons are subject; exceptions to this rule are 

crimes which are not punishable with the infliction of a fine, and 

cases in which, "from its very nature", the offence cannot be committed by a 

corporation, such as perjury, bigamy and rape.88  

Welsh places special emphasis on the precise test which distinguishes the criminal act of 

an agent, and the act which is to be regarded as that of the company itself 89  The only 

precise test, according to him, enables the door to be closed to the doctrine of vicarious 

liability which should have only a most restricted operation in the field of criminal law.9°  

While the courts have seemed to be content to regard this difficult problem as a mere 

87 Ibid. at 357. 

88 Ibid. at 363. 

89 Ibid. at 361. 

90 Ibid. at 362. 
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question of fact to be determined on the evidence in each particular case, Welsh regards 
this problem as a matter of law. As for a question of what circumstances the criminal act 
of an agent can be considered to be the act of the company itself,9' 

"It is submitted with respect that to include in this category any acts which were 
not directly authorised by the governing body of the corporation would be to 

exchange the functions of a judge for the role of a legislator."92  

It is suggested that Welsh's apprehension is reflected in legitimate objections to the 

principle of identification or the US Model Penal Code's approach. 

The final task in this chapter is to examine some criticisms on these approaches and to 

discuss organisational approaches advocated by some scholars. Before corporate 

criminal liability became firmly established in English criminal law through the Tesco 

principle, Leigh pointed out some problems concerning the principle of identification and 

the US Model Penal Code's approach in American criminal law.93  

Firstly, the conduct and state of mind of not only superior officers, according to the 

principle of identification, but also persons to whom a function of the board of directors 

has been fully delegated, are viewed as those of the corporation itself.94  On the other 

hand, vicarious liability for offences involving intent can be found in some English 

cases.95  As noted previously, the doctrine of vicarious liability rests mainly upon the 

conditions "delegation" and "course of employment" for its application in the case of 

corporate criminal liability. Therefore, the distinction of the ambit between the principle 

91 
Ibid. 

92 
Ibid. 

93 Leigh, The Criminal Liability of Corporations in English Law (1969). 

94 Ibid. at 81. 

95 See, for example, Vane v Yiannopoullos (1965) AC 486. 
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of identification and the doctrine of vicarious liability is "largely a matter of degree" 96  

and unclear. 

Secondly, the US Model Penal Code formulation assumes that the actions of certain high 

managerial officers are sufficiently indicative of corporate policy to warrant a finding of 
guilt.97  However, "there may be important officers who do not share in the primary 

function of policy making."98  "Professor Mueller argues that liability should be imposed 

in respect of the actions of officers, whether elected or appointed, '.... who direct, 

supervise and manage the corporation within its business sphere and policy-wise the 

inner circle'."99  

Mueller fails, according to Leigh, to indicate what criteria are to be used to determine 

who falls within the inner circle. 

"The composition of the policy making organs of a corporation will necessarily 

vary from corporation to corporation. One could have several 'inner circles' with 

the board exercising simply an approval function. The managing director of a 

corporation is the key figure in its management, but it cannot be said with 

certainty that department and branch managers necessarily occupy the like 

position."°°  

Accordingly, the Model Penal Code formulation reflects a problem in that it may have 

the effect of placing the person whose acts it is desired to ascribe to the corporation, fail 

96 Leigh, supra note 95 at 83. 

97 Ibid. at 123. 

98 Ibid. 

99 Ibid. 

100 Ibid. at 123-124. 
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The system of corporate criminal liability on the basis of "corporate policy" is more 

concretely conceptualised by Professor Fisse.'°8  

To begin with, Fisse defines the systems of corporate criminal liability examined above 

as a matter of corporate mens rea. He classifies corporate mens rea into three concepts: 

"1. Managerial mens rea: mens rea based on the mental state of a person 

acting on behalf of the organisation in a senior managerial capacity. 

Composite mens rea: mens rea pieced together from the knowledge of 

various individuals within an organisation. 

Strategic mens rea: mens rea based on express or implied organisational 

policy."109  

According to Professor Fisse, the concept of managerial mens rea is equivalent to the 

principle of identification affirmed and entrenched in English law by the Tesco case, and 

in the US Model Penal Code formulation, while that of composite mens rea is relevant 

to the doctrine of vicarious liability."' He makes a comment on both concepts as 

follows: Managerial mens rea is "not a concept of genuinely corporate fault and is 

usually very difficult to prove." The mental state in composite mens rea "may be easier 

to prove but bears no necessary connection with corporate blameworthiness." 

Therefore, "the concept of managerial mens rea is not a concept of genuinely corporate 

mens rea at all, but a variant form of vicarious responsibility."2  

Fisse has suggested the distinctive concept, "reactive corporate fault" since he considers 

that "requiring the prosecution to establish a criminal corporate policy at or before the 

108 Fisse, supra note 31. 

109 Ibid. at 1186. 

"° Ibid. at 1187. 

'' Ibid. at 1186. 

112 Ibid. at 1187. 
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criticism of the common law theories from a civil law perspective will be presented in 

Chapter 8. 



CHAPTER 7 

THE CURRENT STATUS OF CORPORATE CRIMINAL 

LIABILITY IN COMMON LAW COUNTRIES 
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Three different approaches to corporate criminal liability in common law jurisdictions 
have been described in this thesis: the doctrine of vicarious liability, the principle of 
identification [the direct corporate criminal liability], and the organisational approaches 
which hold a corporation liable on the basis of the corporate blameworthiness irreducible 
to each member. This chapter focuses on how each approach is embodied in recent cases 
and criminal codes in the common law jurisdictions of the United States of America, the 
United Kingdom and Australia. 

UNITED STATES 

The doctrine of vicarious liability (described in Chapters 5 and 6), established by Federal 
Courts, was adopted in the Working Papers of the National Commission on the Reform 

of Federal Criminal Laws (hereafter "the Commission")1. The Commission (created by 

Congress in 1966), transmitted its recommendations to the President and Congress in the 

form of a proposed Federal Criminal Code. Since then, the provisions dealing with the 

nature and extent of corporate criminal liability in the proposed Federal Criminal Code 
have been examined on a number of occasions by both the Senate and the House of 

Representatives.2  Section 402 of the proposed Federal Criminal Coda is considered 
here as an example of a legal statement of the content of vicarious liability. 

Section 402 [Liability of an Organisation for Conduct of an Agent] 

(1970) p.163-215.  The resulting proposed Federal Criminal Code must be 
distinguished from US Model Penal Code, a much earlier formulation adopted by 
a number of states. 

For background on the Commission and the specific provisions, see Maxwell, "The 
Foreign Corrupt Practices Act and Other Arguments against a Due Diligence 
Defence to Corporate Criminal Liability" (1982) 447 University of California Los 
Angeles Law Review 479, n.99, Note, "Decision Making Models and Control of 
Corporate Crime" (1976) 85 Yale Law Journal 1091, n.3. 

Criminal Code Reform Act, 1981, s.1630, 97th Cong., 1st Sess. (1981), Hearings 
on S [Senate] 1630. 
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employment or authority), [S402(a)(2)], and thirdly, where the organisation or its agent 

fails to discharge a specific duty of conduct imposed on the organisation by law 
[S402(b)]. It should be noted that the high managerial formula agent adopted in the 
United States Model Penal Code is not adopted in the proposed Federal Criminal Code. 
The United States Model Penal Code formula imputes to the corporation the acts and 
criminal intent of officers sufficiently high in the corporate hierarchy that their actions 
may be considered the acts of the corporation itself. Such an idea was rejected in this 

proposed codification,7  a major area of conflict between the two codes. The proposed 

Reform of Federal Criminal Law and federal courts' rulings are to be "consistent in their 

emphasis on enforcement of the law within an organisation".' The ability to enforce 
against the company for the actions of lower ranking employees and agents is considered 

to be an advantage, particularly in the enforcement of Federal laws. 

In relation to US case law, a new trend towards the idea of "collective knowledge" may 

be detected under the doctrine of vicarious liability as established by American courts.9  

Given that a corporation can neither perform a criminal act nor entertain a criminal intent 

as required by law (except through its agents), the imputation of individual conduct and 

intent to the corporation may be inevitable. Recently, however, courts have not adhered 
to the idea of imputation of one individual's intent to a corporation. On the contrary, 
courts have extended the idea of imputing individual intent even when no single 
employee had the requisite knowledge that corporate business undertaken by the 

Ibid. at 968, n.6. 

8 Leigh, "The Criminal Liability of Corporations and Other Groups: A Comparative 
View" (1982) 80 Michigan Law Review 1508 at 1517. 

For a discussion of the collective knowledge concept, see Anonymous, 
"Developments in the Law - Corporate Crime: Regulating Corporate Behaviour 
through Criminal Sanctions" (1979) 92 Harvard Law Review 1227 at 1248; Tigar, 
"It Does the Crime But Not the Time: Corporate Criminal Liability in Federal 
Law" (1990) 17 American Journal of Criminal Law 211 at 221-224; Foerschler, 
"Corporate Criminal Intent: Toward a Better Understanding of Corporate 
Misconduct" (1990) 78 California Law Review 1287 at 1304- 06. 
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employee was against the law. In United States v T.I.M.E.-D.C. Inc." the corporation 
was found guilty of knowingly and wilfully violating a federal regulation which forbade 
interstate truckers from operating a truck when ill or likely to be ill. The corporation had 
recently implemented a new policy to discourage absenteeism of truck drivers in spite of 
their being ill. Further, the corporate officers knew that such a harsh policy was contrary 
to the federal regulation concerning ill drivers.1' In relation to the case at hand, one 
dispatcher knew that the driver at issue could not work because he had called in sick.'2  
The dispatcher told the driver that his absence could not be excused according to the 
corporate policy. The driver changed his mind and decided to come to work. By 

collecting the knowledge of the officers and the dispatcher and by imputing the totality 
of knowledge to the corporation, the court found the corporation guilty of having known 

that the particular driver was unfit to drive under the federal regulation.'3  The principle 
was stated as follows: 

"[K]nowledge acquired by employees within the scope of their employment is 

imputed to the corporation. In consequence, a corporation cannot plead innocence 

by asserting that the information obtained by several employees was not acquired 

by any one individual employee who then should have comprehended its full 

import. Rather, the corporation is considered to have acquired the collective 

knowledge of its employees and is held responsible for their failure to act 
accordingly."4  

An idea similar to collective knowledge was implicit in the reasoning in United States v. 

'° 381 F.Supp. 730 (W.D.Va., 1974). 

11 Ibid. at 739. 

12 Ibid. at 735, n.7. 

13 Ibid. at 739. 

14 Ibid. at 738-39. 
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Shortt Accountancy Corp.` In this case, an accounting firm was found guilty of 
subscribing false tax One employee, A, who subscribed the returns in question 
on behalf of the defendant corporation, did not have the requisite intent which was 
prescribed as "willfully making and subscribing a false return". On the other hand, 
another employee, B, who did have the requisite intent, did not commit any wrongful 
acts.'7  By rejecting the defendant company's contention that the conviction should be 
reversed because B did not physically subscribe the return, the court simply stated "[i]f 
[the defendant's reasoning] were accepted by the courts, any tax return preparer could 
escape prosecution for perjury by arranging for an innocent employee to complete the 

prescribed act of subscribing a false return."8  

Although not identical with the idea of collective "knowledge", this decision is 
noteworthy in that it permits the imputation of conduct and intent of different employees 
to the corporation under the doctrine of vicarious liability. The idea of collective 
knowledge was embodied more conspicuously in United States v Bank of New England 

NA'9  In that case, the First Circuit upheld the conviction of a bank on a charge of failing 
to file reports of bank customer currency transactions of $10,000 or more, as part of a 
pattern of illegal activity.20  

Under the Currency Transportations Reporting Act,2' a finding of wilfulness must be 
supported by proof of the defendant's knowledge of the reporting requirements and his 

15 785 F.2d 1448 (9th Cir.), cert. denied, 478 US 1007 (1986). 

16 Ibid. at 1454 

17 Ibid. 

18 Ibid. 

19 821 F.2d 844 (1st Cir.), cert. denied, 484 US 943 (1987). 

20 The words "as part" means a single violation. Ibid. at 854. 
21 31 U.S.C., S5322 (West Supp., 1989). 
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specific intent to commit the crime.22  in this case, a customer simultaneously presented 
to a teller between two and four counter cheques, all made payable to cash, none of 
which individually amounted to $10,000 but which when added together equalled a sum 
greater than $10,000.23  Each cheque was received separately as an "item" on the Bank's 
settlement sheets, and the cash was withdrawn from one account.24  Once the cheques 
were processed, the same bank teller would transfer to the customer in a single motion 
an amount of cash totalling more than $10,000.25  No bank employees knew that such 

multi-cheque transactions of $10,000 or more violated the statute. The Court, however, 
approved jury instructions which permitted a conviction where the knowledge of several 

bank employees of small parts of the legal requirements could be aggregated to equal 
specific intent. On the knowledge of legal requirements the court said: 

"[T]he bank as an institution has certain responsibilities; as an organisation, it has 

certain responsibilities. And you will have to determine whether the bank as an 

organisation consciously avoided learning about and observing [Currency 

Transaction Reporting Act] requirements."26  

The court's opinion specifically dealt with the issue of collective knowledge. The Court 
expressly stated: 

"A collective knowledge instruction is entirely appropriate in the context of 

corporate criminal liability ... The acts of a corporation are, after all, simply the 

acts of all of its employees operating within the scope of their employment. The 

law on corporate criminal liability reflects this ... Similarly, the knowledge obtained 

22 United States v Bank of New England NA (1987) 821 F.2d 844 at 854, citing 
United States v Eisenstein 731 F.2d 1540 at 1543 (11 Cir., 1984). 

23 Ibid. at 848. 

24 Ibid. 

25 Ibid. at 848-49. 

26 Ibid. at 855. 



136 

by corporate employees acting within the scope of their employment is imputed to 

the corporation ... Corporations compartmentalise knowledge, subdividing the 

elements of specific duties and operations into smaller components. The aggregate 

of those components constitutes the corporation's knowledge of a particular 
operation. It is irrelevant whether employees administering one component of an 
operation know the specific activities of employees administering another aspect 
of the operation ... Since the Bank had the compartmentalised structure common 

to all large corporations, the court's collective knowledge instruction was not only 

proper but necessary."27  

It is evident from these cases that the idea of collective knowledge ftinctions as an 

expansion of the scope of corporate criminal liability under the doctrine of vicarious 
liability. Not all American Courts adopt the collective knowledge doctrine. A number still 

maintain that the knowledge must be imparted to an individual. This view was reaffirmed 

inFirst Equity Co v Standard & Poor's Co," where the opinion of the court was "a 

corporation can be held to have a particular state of mind only when that state of mind 

is possessed by a single individual". 

AUSTRALIA AND THE UNITED K1GDOM 

It is difficult to state precisely which of the two major approaches, vicarious liability or 

direct liability, has been adapted by the Australian courts.29  The brief history of 

Australian cases will be traced to ascertain the basis upon which Australian courts act. 

Prior to 1944 (the year in which the direct corporate liability doctrine [principle of 
identification] was established in English law), the principle of vicarious liability was 

recognised in Australia through two leading cases in the High Court as being the basis 

27 Ibid. at 856. 

28 690 F.Supp.256 at 260 (S.D.N.Y., 1988). 

29 This is the view of Lederman in "Criminal Law, Perpetrator and Corporation: 
Rethinking a Complex Triangle" (1985) 76 Journal of Criminal Law & 
Criminology 285 at 293: "Australian law is less clear." 
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section, the court said: 

owner can under this section have imputed to him the knowledge which his 
servant acquired in doing, in the course of his employment, acts which were 
necessary for the operation of the vehicle under its licence. It follows that a 
company can, for the purpose of the proviso, have imputed to it the knowledge of 
its servants, and that this defendant company can be convicted of the offence 
charged."33  

This trend continued in other Australian courts after 1944. For example, in Eclipse 
Motor Pty Ltd v Milner, the South Australian supreme court stated:34  

"In this case the appellant is a body corporate, which can have no knowledge, and 

give no instructions, save through its servants or agents. It seems to me that, when 
these servants or agents are acting within the scope of their authority, their 
knowledge and their acts are, for this purpose, the knowledge and the actions of 
their employer." 

On the other hand, Australian courts, as will be seen later, have also shown a deep 
interest in the adoption of the direct corporate liability doctrine.35  A question therefore 
arises as to how the Australian courts have reconciled the use of the two approaches. 
A guide on when each approach might be used is found in relatively recent cases. It 
appears the Australian courts will impose vicarious liability for offences created by 
statute (as opposed to those which were traditionally regarded as crimes at common 

satisfies the court that such commercial passenger vehicle or commercial goods 
vehicle (as the case may be) so operated without his knowledge." 

33 Fraser v Drvden's Caing & Agency Co Pty Ltd [1941] VLR 103 at 109, per 
O'Bryan J. 

34 Eclipse Motor Pty Ltd v Milner [1950] SASR 1 at 3, per Napier CJ 

35 See infra text accompanying notes 40-51. 
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law). Essentially this involves invoking vicarious liability for offences of strict liability. 
In Schenker & Co (Aust) Pty Ltd v Sheen, it was stated: 

"There is no doubt that in respect of a thing which is criminal by the common law, 
a person is not criminally liable unless he does the thing himself or is an accessory, 
aider, or abettor, or accomplice of someone else who does it, and if he does the 
thing himself he is not criminally responsible in the absence of mens rea, that is, if 
he did not know that all the facts constituting the ingredients necessary to make 
the act criminal were involved in what he did. Prima facie, these rules are 
applicable also to things which are not criminal by the common law but have been 
made penal and criminal by statute. But in the case of offences of the latter type, 
the law has been greatly obscured by a readiness on the part of judges to assume 
the role of legislators and discover in penal statutes implication of intention to 
impose vicarious liability and to penalise acts done in the complete absence of 
guilty knowledge, notwithstanding that the legislature has abstained from expressly 
excluding the rule of the common law."36  

What is apparent in this extract is that the court left room for the application of the 
doctrine of vicarious liability to a case where things "are not criminal by the common law 
but have been made penal and criminal by statute", in other words, the case of offences 
of strict liability. The court in Schenker accepted that the principle cited above is 
"sufficient to produce liability in the appellant [company] without recourse to the aid and 
abet [provision]".37  The significance of this point is that liability on the part of the 
company could be found without the necessity of proof of knowledge of the offence. If, 
however, liability was found by reliance upon aiding and abetting, knowledge would have 

36 Schenker & Co (Aust.) Pty Ltd v Sheen (1983) 48 ALR 693 at 702-03, per 
Enderby J. 

37 Ibid. at 703. S 236 of the Customs Act 1901 (Cth) is the aid and abet provision 
and is as follows: "Whoever aids, abets, counsels or procures or by act or omission 
is in any way directly or indirectly concerned in the commission of any offence 
against this Act shall be deemed to have committed such offence and shall be 
punishable accordingly." 
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to be proved and vicarious liability would not be the basis of culpability. The adoption 
of vicarious liability for strict liability offences is illustrated in Woolworths Ltd v Luff:38  

"Consideration of s 80 [of Liquor Ordinance 1975 [ACT]] ... leads me to 
conclude: 

an offence against s 80 of the Ordinance is one of strict liability. 

It can be committed by a corporation. 

If it is committed by a corporation it will of necessity be committed 
through a servant or agent of the corporation.. 

Australian courts have also recognised the "direct corporate liability doctrine" which is 
capable of holding the corporation liable for most "criminal" offences. Gillies expresses 
the doctrine as follows: 

"Certain persons are so closely associated with the company and with the 
management of its affairs that their acts done in the course of managing the 

38 (1988) 77 ACTR 1. This discussion on "strict liability" acknowledges that a 
problem exists in the determination of what offences are to be regarded as "strict 
liability". This question involves the application of the principles enunciated in H 
Kaw TehvR[1985] 157 CLR 523. However, this problem does not alter the fact 
that once the determination is made that an offence is one of strict liability, 
vicarious liability will apply. 

39 per Kelly J., Ibid. at 9. Sec 80 of the Ordinance provides: 

The holder of a licence or a permit shall not sell or supply liquor to a 
person under the age of 18 years. 
It is a defence in proceedings for an offence against subsection (1) if the 
defendant proves that the person to whom liquor was sold or supplied, as 
the case may be, was not less than 16 years of age and that the defendant 
had reasonable grounds for believing that the person was not less than 18 
years of age. 
The holder of a licence or permit or an employee of the holder of a licence 
or permit may reftise to sell liquor to a person unless that person satisfies 
the holder of the licence or the employee, as the case may be, of his age." 
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of the company had the requisite knowledge and the fact that a servant's position 
in the company is described as "assistant manager" is, of itself; not conclusive. In 
each case it is necessary to look at the functions which he performs within the 
company in order to ascertain if he is one of its responsible offers."43  

"[The respondent] was the company's managing director and his mind was the 
mind of the company. The company therefore was liable as a principal for the 

breaches of s 269 of the [Companies [WA]] Code. The liability was direct, not 

vicarious. " 

"In my view there is nothing in the evidence to show that [a manager of a hotel] 
acted as "the directing mind and will of the company."45  

The first point to note is that, under the direct corporate liability doctrine in Australia, 
the conduct and mental state of a superior officer such as a manager or director can be 
identified with those of the corporation for relevant purposes. However, as pointed out 
by Gillies, he or she "does not possess a general power of management" of the 

corporation.46  

"That a guilty act, to be that of a company, must be that of a person or persons 
having such intimate control of the company's affairs that his or their act could be 
regarded as that of the company; and that in this case C, and in his absence, E, 
were such persons."47  

43 Lamb v Toledo-Berkel Pty Ltd [1979] \TR 343, per Starke J. 

44 Hamilton v Whitehead (1988) 82 ALR 626 at 630 (HC). 

45 S & Y Investments (No.2) Pty Ltd v Commercial Union Assurance Co of Australia 
Ltd (1986)85 FLR 285 at 310, per Asche CJ. 

46 Gillies, supra note 40 at 139. 

47 [1972] QdR59 at 60. 
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The second point to note is that the guilty mind required to establish mens rea on the part 
of the corporation may be collected from that state of mind of several responsible 
officers. This proposition is shown inBrambles Holdings Ltd v Carey: 

"Of course, if mental states like knowledge or belief are to be attributed to a 
notional and metaphysical entity like a corporation, this can only be done by 
attributing to its knowledge or belief actually possessed by some one or more of 

its officers ... [I]n my view, it is a fallacy to say that any one state of mind to be 
attributed to a corporation must always be the state of mind of one particular 

officer alone and that the corporation can never know or believe more than that 
one man knows or believes. This cannot be so when it is a case of successive 
holders of the office in question or of the holder of the office and his deputy or 
substitute during his absence. Let us suppose that a piece of information, x, is 
conveyed to one office of the company, A. Then A goes on holidays and B takes 
his place and a ftirther piece of information, y, is communicated to him. It is a 
fallacy to say that the company does not know both x and y because A only knows 
x and B only knows y. As a matter of fact, it may well be B's duty when he is told 
about yto find out about Y ... I hasten to add that although I think a corporation 
has in a proper case the combined knowledge or belief possessed by more than one 
of its officers, that does not mean that it can know or believe two contradictory 
things at once. It is rational belief, not schizophrenia, which is to be attributed to 
it. 1148 

In this case, the combined knowledge or belief of an operations manager of another who 
was in charge of the supervision of drivers and vehicles of a company engaged in the 
business of a carrier, was identified with the guilty mind of the company. 

The final point to note concerns the standard for identification: that is, the standard as 
to whose conduct and mental state in the corporate structure are supposed to be 

48 (1976) 15 SASR 270 at 275-76, per Bray CJ. 
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identified with those of a corporation. In Universal Telecasters (Old) Ltd v Guthries,49  
opinions were divergent on this point. Two of the three judges (Bowen CJ and Franki 
J) recognised that the sales manager of the appellant corporation conducting the 
television station was not to be treated as the corporation itself. 

"I consider that ... it is necessary to establish whether the employee in question had 
the status and authority which in law made his act in the matter under 
consideration, the act of the company so that the employee was to be treated as the 

company itself ... [The sales manager in question] is not to be treated as the 

appellant [company].""  

"The view was taken that what natural persons were to be treated in law as being 
the corporation were to be found by identifying those natural persons who, by the 
memorandum and articles of association or as a result of action taken by the 
directors or by the corporation in general meeting pursuant to its articles, were 

entrusted with the exercise of the powers of the corporation ... Applying this 

principle it appears [the sales manager in question] falls outside the class of 

persons who are to be regarded as the corporation 

The third judge (Nimmo J), however, arrived at an opposite conclusion that the sales 
manager must be treated as the corporation itself, Nimmo J closely analysed the facts. 

"The officers of the appellant [company] who, I think, on the evidence could be 
said to represent the mind and will of the appellant are the general manager [X], 

the secretary [Y], and the sales manager [Z]. At all material time [X] had complete 
responsibility for implementing the policy of the appellant as determined by its 

board of directors as dictated to them ... [Y] stood in for [X] when he was absent 

49 
(1977) 18 ALR 53 1. 

50 
Ibid. at 552, per Franki J. 

51 
Ibid. at 535-3 6, per Bowen CJ. 
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and exercised the same powers and performed the same duties as the general 
manager normally did. [Z] was sales manager whose principal task was to obtain 
revenue for the company from advertising ... His duties included the obtaining of 
advertisements and the receiving of complaints in relation to them ... [I]f there was 
a complaint to the station, for example, a telephone call or a letter, it would be 
promptly referred to [Z] if it related to advertising matter ... [Z] was expected to 
exercise "some subjective judgement" regarding any such complaints but had no 
discretion to deal with them if they were matters involving litigation or anything 
that would jeopardise the stations licence: such matters were to be referred to [X] 
or [Y] ... [Z]'s responsibility as sales manager did not change in [X]'s absence when 
[Y] then considered himself to be [Z]'s boss "for general responsibility of the 
station" but not in "sales manager" From this evidence concerning [Z]'s status, 
duties and responsibilities, it seems clear to me that the task of receiving 
complaints in relation to advertising matter had been delegated to [Z]. The fact 
that he was obliged to refer some complaints he received to [X] or [Y] instead of 
handling them himself does not, in my opinion, affect in any way his responsibility 
to receive them. It follows, in my view, that receipt by him of a complaint must be 
regarded as receipt by the company of that complaint and its subject matter 

This divergence in views ofjudges in this case may simply reflect the vagueness inherent 
in the standard for identification in the direct corporate liability doctrine. Under the 
doctrine, the standard for identification may be reduced to the question (as pointed out 
by Leigh), whether the individual actor(s) "had been invested by proper authority with 
a managerial power and responsibility over a significant aspect of the company's 
business", in other words, whether he is "functionally independent of superior authority 
in respect of general management decisions in that sphere of activity in which he 
functions."53  The judgement as to who is to be treated as the corporation itself is left to 

52 Ibid. at 541-42, per Nimmo J. 

53 Leigh, supra note 8 at 1514. 
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"a great deal of latitude of the court or jury",54  and is likely to be determined on a case-
by-case basis. This phenomenon may be the cause of such a divergence in the views of 
judges in spite of their reliance on the same evidence. The Australian courts will, 
therefore, be forced to establish clearer tests for identification under this doctrine. 

In the UK, the direct corporate liability doctrine (the principle of identification) which 
is referred to as "a judicial creation"55  was adopted in Clause 34 of Codification of the 
Criminal Law (1986)56,  and is substantially followed in Clause 30 of Criminal Code Bill 
(1989). Since clause 30 of the Bill in 1989 is substantially in the same terms as clause 
34 in the previous draft, clause 30 of 1989 is introduced here. 

"30-(1) A corporation may be guilty as a principal of an offence not involving a fault 
element by reason of - 

an act done by its employee or agent, as proved by section 29 
[Vicarious Liability]; or 

by omission, state of affairs or occurrence that is an element of the 

offence. 

(2) A corporation may be guilty - 

as a principal, of an offence involving a fault element; or 

as an accessory, of any offence, only if one of its controlling 
officers, acting within the scope of his office and with the fault 
required, is concerned in the offence. 

(3) (a) "Controlling officer" means a person participating in the controlling 

54 
Ibid. at 1514-1515. 

55 Card, Cross & Jones, Criminal Law (12th ed., 1992), para.9.83. 
56 Law Commission Reports, Vol.17, Law Commission No.3, 143 [hereinafter cited 

as "Law Commission"]. 

57 The Law Commission, Law Commission No.177, A Criminal Code for England 
and Wales, Vol.1 (Report and Draft Criminal Code Bill), Appendix A ("Criminal 
Code Bill") (London, Her majesty's Stationary Office, 1989). 
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of the corporation in the capacity of a director, manager, secretary 
or other similar officer (whether or not he was, or validly, appointed 
to any such office). 

In this subsection "director", in relation to a corporation established 
by or under any enactment for the purpose of carrying on under 
national ownership any industry or part of an industry or 
undertaking, being a corporation whose affairs are managed by the 

members thereof, means a member of the corporation. 

Whether a person acting in a particular capacity is a controlling 

officer is a question of law. 

(4) A controlling officer is concerned in an offence if he does, procures, assists, 
encourages or fails to prevent the acts specified for the offence. 

(5) For the purpose of subsection (4), a controlling officer fails to prevent an 
act when he fails to take steps he might take - 

to ensure that the act is not done; or 

where the offence may be constituted by an omission to do an act 
by a state of affairs or occurrence, to ensure that the omission is not 

made or to prevent or end the state of affairs or occurrence. 
(6) A controlling officer does not act "within the scope of his office" if he acts 

with the intention of doing harm or of concealing harm by him or another 
to the corporation. 

(7) A corporation cannot be guilty of an offence that is not punishable with a 
fine or other pecuniary penalty. 

(8) A corporation has a defence consisting of or including - 

(a) a state of mind if - 

all controlling officers who are concerned in the offence; 

or 

where no controlling officer is so concerned, all other 

employees or agents who are so concerned, have the state 
of mind; 

(b) the absence of a state of mind only in no controlling officer with 
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responsibility for the subject-matter of he offence has that state of 

mind; 

(c) compliance with a standard of conduct required of the corporation 

itself only if it is complied with by the controlling officers with 

responsibility for the subject-matter of the offence."58  

A number of significant points which arise in the Code and the commentary should be 
noted.59  Subsections (1) and (2) clearly show that a corporation may be vicariously liable 
for offences of strict liability while it may be directly liable for offences involving fault 
on the basis of its "controlling 0fficer5T1.6O  Subsection (3) which defines the word 
"controlling officer" is defined to come "as close as possible to the meaning of directing 
mind and will" as explained in the opinions in the Tesco case".6' Therefore, the definition 
in subsection (3) includes one who participates in the controlling of the corporation "as 
a member of the board of directors, as managing director, or perhaps as some other 
superior officer ... or by virtue of a delegation of director's powers."62  Owing to 
subsection (3)(c), on the other hand, the judge's duty may arise "to direct the jury as to 
the facts necessary to identifj a particular person with a defendant company."63  

The phrase "controlling officers ... is concerned in the offence" in subsection (2) is 
explained in subsections (4) and (5). The company's liability depends on its controlling 
officer's direct act, procurement, assistance, encouragement of the acts of others, or 
some culpable failure to prevent relevant acts of other controlling officers or of 

58 Ibid. 

59 Law Commission, supra note 56, para. 11.1-11.20. 

60 Ibid. para. 1.1.4 & 11.5 

61 Ibid. para. 11.6. 

62 Tesco Supermarkets Ltd v Nattrass [1971] AC 153 at 171. 

63 Law Commission, supra note 56, para. 11.8. 
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itself could not be guilty of manslaughter. For the purpose of the application for review, 
the court indicated it was tentatively of the view that a corporation could be guilty of 
manslaughter: 

"The first question is whether a corporation can be indicted for manslaughter. The 
coroner originally ruled that it could not. In the course of argument in this court 
we indicated at an early stage that we were prepared to assume for the purposes 
of this hearing that it could. As a result the question has not been fully argued and 
I have not found it necessary to reach a final conclusion. I am, however, tentatively 
of opinion that on appropriate facts the mens rea required for manslaughter can be 
established against a corporation. I see no reason in principle why such a charge 

should not be established."69  

While the court's decision on this point was tentative, what is of interest is the court's 
reasoning which relied upon the direct liability doctrine (or the principle of 
identification). 

"A company may be vicariously liable for the negligent acts and omission of its 
servants and agents, but for a company to be criminally liable for manslaughter - 
on the assumption I am making that such a crime exists - it is required that the 
mens rea and the actus reus of manslaughter should be established not against 
those who acted in the name of the company but against those who were to be 
identified as the embodiment of the company itself... Whether the defendant is a 
corporation or a personal defendant, the ingredients of manslaughter must be 
established by proving the necessary mens rea and actus reus of manslaughter 
against another defendant. The case against a corporation can only be made by 
evidence properly addressed to showing guilt on the part of the corporation as 

such. ,i70 

69 Ibid. at 16. 

70 Ibid. at 16-17. 
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This passage reveals that the doctrine of vicarious liability may be denied in the case of 
corporate manslaughter. Instead, the principle of identification is considered to be 
applicable to such a case. The phrase "those who were to be identified as the 
embodiment of the company itself" is consequently significant in this context. But the 
phrase "guilt on the part of the corporation as such" is ambiguous in that it may be 
interpreted in two ways: guilt of a controlling officer or guilt being aggregate of several 
controlling officers identified with that of the corporation, or corporate guilt irreducible 
to individual members of the corporation. Further clarification from the English courts 
on the content of the doctrine of identification will hopefully be forthcoming in future 
cases. 

The relevant provisions contained in the Criminal Code Act 1995 (Australia)7' adopt the 
last of these possible interpretations of the English position, namely corporate guilt 
irreducible to individual members of the corporation, or "organisational 
blameworthiness".72  According to Section 12.1(2) of the Criminal Code Act, "a body 
corporate may be found guilty of any offence", even if it is punishable by imprisonment 
alone.' S 12.2 and 12.3 consider corporate responsibility for the physical and possibly 
the fault elements of intention or knowledge, recklessness and negligence. On the 
approach concerning the physical elements of the offence on the part of a body 
corporate, the word "attribute" is used in s 12.2: 

"If a physical element of an offence committed by a servant, agent, employee or 
officer of a body corporate acting within the scope of his or her employment or 
within his or her actual or apparent authority, the physical element must also be 

71 See also Standing Committee of Attorneys-General, Criminal Law Officers 
Committee, Model Criminal Code, Final Report, Chapter 2, 'General Principles of 
Criminal Responsibility', Part 5, "Corporate Criminal Responsibility" (1992) 
[hereinafter cited as Commentary]. 

72 Ibid. at 105. Commentary at 109. 

73 Ibid. 
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attributed to the body corporate."74  

According to the commentary accompanying the model version of the Act, "{t]his  does 
not impose vicarious liability because [corporate] liability depends also on fault as 
defined below."75  A corporation may not, therefore, be vicariously liable for an offence 
requiring proof of a fault element. 

On the approach concerning corporate intention, knowledge or recklessness, s 12.3(1) 
states 

"if intention, knowledge or recklessness is a fault element in relation to a physical 

element of an offence, the fault element must be attributed to the part of a body 
corporate that expressly, tacitly or impliedly authorised or permitted the 

commission of the offence."76  

Under s 12.3(2), that fault element may be proved in four ways: 

that the body corporate's board of directors intentionally, knowingly or recklessly 
carried out the relevant conduct or expressly, tacitly, or impliedly authorised or 
permitted the commission of the offence; 

that a high managerial agent of the body corporate intentionally, knowingly or 
recklessly engaged in the relevant conduct, or expressly, tacitly, or impliedly 

authorised or permitted the commission of the offence; 

that a corporate culture existed within the body corporate that directed, encouraged, 
tolerated or led to non-compliance with the relevant provision; or 

74 S.12.2 

75 Commentary at 109. 

76 S.12.3 (1). 
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(d) that the body corporate failed to create and maintain a corporate culture that 
required compliance with the relevant provision.77  

A definition of the "corporate culture" and "a high managerial agent" is given in s 
12.3(6). "Corporate culture" means an attitude, policy, rule, course of conduct or 
practice existing within the body corporate generally or in the part of the body corporate 
in which the relevant activities take place. "High managerial agent" means an employee, 
agent or officer of the body corporate with duties of such responsibility that his or her 
conduct may fairly be assumed to represent the body corporate's policy.78  

It may be obvious that the corporate intention, knowledge or recklessness formulated in 
this subsection reflects both the US Model Penal Code formula ((s.2.07(I)(c)) and one 
Dutch scholar's approach of "corporate culture".8°  So the effect of adopting both 
approaches indicates an intention to impose corporate criminal responsibility in the 
broadest of conceivable cases. The US Model Penal Code uses the "high managerial 
agent" formula whereas the latter approach uses the concept "corporate culture." This 
latter approach expressly rejects the principle of identification as used in the English 
courts. Consequently, it is assumed the authors would similarly reject the US Model 
Penal Code's formula. It is curious therefore that the Criminal Code Act adopts both. 
The result being that the most extensive form of culpability is achieved. 

As an approach towards corporate negligence, s 12.4(2) of the Criminal Code Act 
specifies as follows: 

77 S.12.3 (2). 

78 S.12.3 (6). 

79 American Law Institute, Model Penal Code, Tentative Draft No. 4 (Philadelphia, 
American Law Institute, 1955). This Committee acknowledged that "the test is 
based almost exactly on s.2.07(1)(c) US Model Penal Code." Commentary at 111. 

80 Field & Jorg, "Corporate Liability and Manslaughter: Should We Be Going 
Dutch?" (1991) Criminal Law Review 156 at 159. The concept "corporate 
culture" in this article is based originally on French, for example, Collective and 
Corporate Responsibility (New York, Columbia University, 1984). 
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"If: (a) negligence is a fault element in relation to a physical element of an 

offence; and 

(b) no individual employee, agent or officer of the body corporate has 
that fault element; 

that fault element may exist on the part of the body corporate if the body 
corporate's conduct is negligent when viewed as a whole (that is, by aggregating 
the conduct of any number of its employees, agents or officers)."8' 

The concept of organisational blameworthiness seems more relevant to a case of 
corporate negligence rather than to case concerning corporate intention, knowledge or 
recklessness. Under this section, it is not necessary to establish that any one employee 
was negligent. If the acts of corporate members, when viewed "as a whole" are negligent, 
then the corporation itself is deemed to be negligent. 

Together with the adoption of the concept "corporate culture" in relation to corporate 
intention, knowledge or recklessness, the Criminal Code Act comprehensively holds a 
corporation criminally liable for any offence on the basis of organisational fault 
irreducible to each individual member of the corporation.82  

81 S.12.4(2). 

82 Judging from frequent references to and dependence on the topic of corporate 
sanctions in Fisse's recent works, one may suggest that the committee has adopted 
Fisse's view. Ibid. at 109, 111 and 113. Fisse's view will be analysed in Chapter 8. 
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INTRODUCTION 

It is appropriate here to summarise the significant observations made in each of the 

preceding chapters. This will be followed by a critique of the various theories employed 

to invoke corporate criminal responsibility. 

The brief survey of the histoiy of corporate criminal liability and punishment has revealed 

that in the common law jurisdictions little consideration was given to corporate criminal 

liability until eighteenth century. With the growth and increasing importance of 

corporations accompanying the Industrial Revolution, criminal liability of corporations 

in the common law jurisdictions has been extended from exceptional categories of crime 

(for example, crimes of nuisance), to certain crimes involving mens rea. At present, 

corporate criminal liability in the common law is generally accepted. Conversely, 

corporate liability in the form of certain forms of punishment in the civil law jurisdictions 

had generally been recognised prior to the Industrial Revolution. The assertion of 

theories of individual liberation led to the rejection of collective punishment. 

Consequently, the principle of denial of corporate criminal liability has been embedded 

in criminal law in the civil law jurisdictions. (The exceptions are presently the Dutch and 

French systems). The principle of denial of corporate criminal responsibility was not 

shaken by the occurrence of the Industrial Revolution in Europe. From this perspective 

it can be seen that the respective histories of the two systems are at odds with each other. 

On closer examination, corporate liability for administrative offences is recognised in civil 

law jurisdictions by use of the distinction between criminal offences (Kriminaldelikte) 

and administrative offences (Verwaltungsdelikte). The Continental criminal law leaves 

the issue of corporate criminal liability to the operation of administrative criminal law. 

The original attitude of the common law that a corporation shall be held liable only for 

regulatory, strict liability or public welfare offences (equivalent to Verwaltungsdeli/cte in 

civil law), has shified to a general acceptance of corporate criminal liability for offences 

including some involving mens rea (equivalent to Kriminaldelikte). 
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Of civil law countries, however, the opinions are divided into two categories. The first 

(being prevalent in Germany, Japan, Switzerland, Italy, Spain, and Belgium) holds that 

a corporation shall be held liable only for administrative, tax, or economic offences 

outside the category of "pure" criminal law. The second (being prevalent in France and 

the Netherlands) holds that criminal law should expressly prescribe corporate criminal 

liability and punishment. 

Similarly, of common-law countries, approaches to hold a corporation liable are 

divergent. The federal courts of the United Sates hold that a corporation can be liable 

for crimes committed even by lower-level employees by attributing their act and state of 

mind to the corporation. The English approach (and, in some cases, the Australian 

approach) is to hold a corporation liable for crimes committed only by its senior officers 

("controlling officers"), by identifjing their act and mental state with those of the 

corporation. 

As an alternative, there are organisational approaches in the common law (of which 

Professor Fisse's theory is an example), which found corporate liability on its own mens 

rea or fault said to be irreducible to corporate members 

There are two significant points of similarity between the two legal systems. Firstly, 

actual offenders may be punished even if their corporation is acquitted. Secondly, in 

both systems, increasing attention has recently been given to the individual liability of 

superior officers for their inferior employee's culpable act in the corporate context. In 

the common law, the senior officer's liability and corporate liability are considered. In 

the civil law jurisdictions, individual liability is considered as a substitute for corporate 

liability.' 

A significant divergence between the two systems is the ease with which the common 

law accepts the general idea of corporate criminal responsibility whereas the civil law 

In the next chapter, the status of individual liability in the company context in 
Japanese and German systems will be examined. 
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concern is whether some of the approaches attempted in common law are theoretically 

tenable from the viewpoint of criminal law theories. The status of corporate liability in 

the common law systems, where criminal law is 'seized upon" in order to regulate illegal 

activities by corporations2, is mentioned with expressions of surprise in Continental 

works.3  The theories of corporate criminal liability adopted in the common law are, in 

some respects, unsatisfactory for Continental scholars.' Viewed in the light of the 

purpose of this thesis, common law doctrines concerning corporate criminal liability will 

be criticised primarily from the dominant civil law perspective.5  

CRITICISM OF THE DOCTRINE OF VICARIOUS LIABILITY 

This doctrine has, as a general rule, been adopted by federal courts of the United States 

together with the reforming work on Federal criminal laws6. Cases which accept 

corporate defences such as the employee's act at issue being against the express policies 

of the corporation, or the corporation taking due diligence to prevent the occurrence of 

crimes,7  belong to an exceptional group of federal courts decisions. Given that the 

corporation cannot escape criminal liability for crimes by its employees acting within 

2 Special emphasis seems to be laid on the word "seized upon", "utilise", or 
"employ" by Sayer, "Public Welfare Offenses" (1933) 33 Columbia Law Review 
55 at 68; Anonymous, "Developments in the Law - Corporate Crime: Regulating 
Corporate Behaviour through Criminal Sanctions" [hereinafter cited as 
Developments in the Law] (1979) 92 Harvard Law Review 1227 at 1229. 

The most recent work on the subject is Ehrhardt, Unternehmensdelinquenz und 
Unternehmensstrafe (1994). 

For the view that Continental scholars are not satisfied with these common law 
doctrines, see Leigh, "The Criminal Liability of Corporations and Other Groups: 
A Comparative View" (1982) 80Michigan Law Review 1508 at 1527. 

General criticism of each approach of the common law made by common law 
scholars itself is dealt with in Chapter 6 of this thesis. 

6 The detail of this reform work is dealt with in Chapter 7 of this thesis. 

See, for example, Holland Furnace Co v U.S. 158 F.2d 2 (6th Cir., 1946); John 
Grund Brewing Co v U.S. 204 F.17 (8th Cir., 1913), modified, 206 F.386 (1913). 
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their employment on behalf oftheir corporation, the doctrine of vicarious liability appears 

to take the harshest approach on corporations.8  

This doctrine was adopted in an earlier prevalent opinion in Japan which applied dual 

punishment provisions prescribed for regulatory offences to corporations on the basis of 

absolute liability without fault.9  According to this interpretation, even if an entrepreneur 

(including a corporation), took preventive measures against the occurrence of 

transgression in the course of the business, he or the corporation could be punished for 

the employee's wrongthl act.'°  

In the law of tort, the doctrine of respondeat superior (the origin of the doctrine of 

vicarious liability), is accepted. Given that the entrepreneur, by employing a number of 

employees as if they were his or her own hands, extends the area of his or her economic 

and business activities and actually obtains a substantial profit, the maxim which applies 

is "qul facil per aliumfacit per se' (One who does something through the agency of 

another, does it by himself). Pursuant to this maxim, the acts of an agent are the acts of 

the principal. This has some validity in the realm of tort law.11  In consideration of the 

purpose of tort law, that is, the fair allocation (distribution) of damage, it is desirable that 

the entrepreneur who realises economic profits should bear responsibility for damages 

This is the view of Leigh in The Criminal Liability of Corporations in English 
Law (1969) at p.2: "In comparison with the United States ..., corporate liability 
is still, in English law, in a state of infancy. 

This point is examined in Chapter 4. 

10 The question of whether or not the former prevailing opinion in Japan ("absolute 
liability without fault") was based on the doctrine of vicarious liability in the US 
has not yet been solved. This question is posed by Utsunomiya, "Hojin Shobatsu 
no Arikata" (The Way a Corporation Should Be Punished) in Ishihara (ed.), 
Gendai Keibatsuho Taikei (The Modern System of Laws of Punishment) (1984) 
181 at 217. 

This point is argued by Francis, "Criminal Responsibility of the Corporation" 
(1924) 18 Illinois Law Review 305 at 314-321. 
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caused by his employees' tortious act in the course of their employment.12  But it is 

doubtful whether this maxim should apply in the area of criminal law 

The criminal fine should essentially be differentiated from civil damages in its purpose 

and aim. The purpose of the criminal fine is legal opprobrium against illegal acts.'3  The 

aims of the criminal penalty may be retributive, deterrent, and preventive through the 

medium of legal opprobrium.'4  As long as the criminal fine represents legal opprobrium, 

the formulation that the profiteer should deserve criminal penalty is difficult to justif1. 

Legal opprobrium against illegal acts necessitates some fault on the part of the actors 

themselves. ' 

Consequently, it is doubtful whether the use of the doctrine of vicarious liability achieves 

its stated regulatory purposes. Some rationales for the doctrine of vicarious and strict 

liability have been developed by common law scholars as follows: 

"[Vicarious liability is inflicted] ... upon those who injure or menace social interest, 

partly in order to reform, partly to prevent the continuation of the anti-social 

activity and partly to deter others.... [S]ome crimes represent a use of the 

machinery of criminal justice to impose strict standards of performance on certain 

business activities which, if improperly conducted, pose a danger to the public." 

"[M]aximising compliance with law, rather than successful prosecution of 

12 Discussed in LaFave & Scott, Substantive Criminal Law, Vol.1 (1986), p.352. 

13 See, in particular, Nishida, "Dantai to Keijibatsu" (Associations and Punishment) 
in Iwanami Kihon Hgaku (Iwanami Fundamental Jurisprudence), Vol.2 (1983) 
258 at 264-265. 

14 Ibid. at 264. 

15 Ibid. at 265. For detailed arguments against the recognition of vicarious or strict 
liability in criminal law, see Bähr, Strafbarkeit ohne Verschulden (Strict Liability) 
inStrafrechtder USA (1974), pp.140. 



161 

violators, is the primary aim of any regulatory statute n16 

It has yet to be empirically proved that to improve vicarious or strict liability without 

fault has greater deterrent effect than liability based on fault. On the contrary, the 

application of the doctrine of vicarious liability to the area of criminal law may be 

ineffectual; seeing that a company would eventually be held vicariously liable for the act 

of another no matter how diligently it took preventive measures, it is argued, the 

enthusiasm for preventive measures against the occurrence of violations must be 

lessened. 17  

It is further argued that the application of the doctrine of vicarious liability to criminal 

law should be rejected notwithstanding it may have some deterrent effect. The 

punishment of faultless peoples, as is often pointed out, may create their or others' 

distrust of law and accordingly weaken the effectiveness of criminal penalty.'8  It is no 

exaggeration to say that to hold faultless persons (including corporations) vicariously 

liable only for the purpose of utilitarian deterrence19  is to exploit individuals as a means 

to national (regulatory) purposes.2°  It has been argued it may even be unconstitutional 

in the United States.2' 

16 LaFave & Scott, supra note 12 at 348. 

17 Ibid. See also Nishida, supra note 13 at 265. 

18 See Hirano, Keiho Soron (Criminal Law - General Part), Vol. 1(1972), p.55. 

19 See infra example accompanying note 135. 

20 Nishida, supra note 13 at 265. 

21 As for the arguments for and against strict liability, it is important to note that in 
the US an opinion has emerged which advocates that the doctrine of mens rea 
should be protected as a part of the principle of due process of law. See, Hippard, 
The Unconstitutionality of Criminal Liability without Fault: Argument for a 
Constitutional Doctrine of Mens Rea (1973) 10 Houston Law Review 1039; 
Saltzman, "Strict Criminal Liability and the United States Constitution: 
Substantive Criminal Due Process", (1978) 24 Wayne Law Review 1571; Erlinder, 
"Mens Rea, Due Process, and the Supreme Court: Toward a Constitutional 
Doctrine of Substantive Criminal Law" (1981) 9 American Journal of Criminal 
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CRiTICISM OF TILE PRINCIPLE OF IDENTIFICATION INCORPORATING 

THE DUE DILIGENCE DEFENCE 

The defence of due diligence can be found in both the doctrine of vicarious liability and 

in the principle of identification.22  Due diligence defences have been offered by 

corporations especially in the American federal cases.23  However, major federal courts, 

as the previous chapter indicates, have shown reluctance in applying this defence on the 

grounds of necessity of regulatory purposes inherent in the doctrine of vicarious 

liability. 24  

The theoretical basis for this defence is unclear. According to one of the American 

commentators, 

"[t]he defence of due diligence insures that no injustice will be done by holding 

Law 163. In the UK, the imposition of strict liability is regarded as justifiable 
when an offender acted negligently. So far this is not a constitutional issue in the 
UK See, for example, Smith & Pearson, "The Value of Strict Liability" (1969) 
Criminal Law Review 5; Hadden, "Strict Liability and the Enforcement of 
Regulatory Legislation" (1970) Criminal Law Review 496. 

22 In regard to the principle of identification, see Law Commission Reports No.143, 
Codification of the Criminal Law (1986), Clause 34 "Defence involving a state of 
mind" (subsection (8)(a)), "Defence involving the absence of a state of mind" 
(subsection (8)(b)), and "Defence involving compliance with a standard of 
conduct" (subsection (8)(c)). It is certain that this clause follows the rule 
established in Tesco Supermarkets Ltd v Nattrass (1972) AC 153. 

23 This point is considered in Chapter 5. See also cases in supra note 7 

24 For arguments in favour of the adoption of due diligence defence, see Dolan & 
Rebeck, "Corporate Criminal Liability for Acts in Violation of Company Policy" 
(1982) 50 Georgetown Law Journal 547; Hamilton, "Corporate Criminal Liability 
in Texas" (1968) 47 Texas Law Review 60; Coleman, "Is Corporate Criminal 
Liability Really Necessary?" (1975) 29 Southwestern Law Journal 908. For 
arguments against it, see, for example, Elkins, "Corporations and the Criminal 
Law: An Uneasy Alliance" (1976) 65 Kentucky Law Journal 73; Maxwell, "The 
Foreign Corrupt Practices Act and Other Arguments against a Due Diligence 
Defence to Corporate Criminal Liability" (1982) 29 University of California Los 
Angels Law Review 447. 
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a corporation vicariously liable for acts of its lower-level employees when the 

corporation lacks the appropriate mens rea."25  

Viewed in light of the fact that the primary reason for holding a corporation liable for 

acts of its lower-level employees is "to encourage diligent supervision of corporate 

personnel by managerial employees "26, regulatory or deterrent considerations similarly 

apply to the defence. The defence of due diligence may be seen as reconciling the mens 

rea requirement with regulatory purposes sustaining the decline of mens rea. Gillies 

suggests the traditional objections to the removal of mens rea: 

"It would be unjust to punish a person for conduct unaccompanied by a guilty 

mind, for in effect people would on occasion be penalised for simple inadvertence: 

and it would also frequently be futile in that a major objective of the criminal law, 

namely, to deter people from engaging in harmful conduct, would not be fulfilled 

if people were penalised irrespective of lack of culpability."27  

In the context of the imposition of vicarious liability on the corporation, the corporation 

may demonstrate "lack of culpability" by taking due diligence to prevent the commission 

of crimes. 

It follows that the adoption of the defence of due diligence in the context of vicarious 

liability of the corporation represents an unsatisfactory compromise between two 

conflicting ideas: first the doctrine of mens rea and second, the regulatory policy 

considerations underlying the vicarious liability approach. The defence is usually 

25 Mueller, "Mens Rea and the Corporation" (1957) 19 University of Pittsburgh 
Law Review 21 at 41-42; Rodella, "Corporate Criminal Liability for Homicide: 
Has the Fiction been Extended too far?" (1984) 4 Journal of Law & Commerce 
95 at 110. n. 94. 

26 American Law Institute, Model Penal Code (Tentative Draft, No.4, 1955) §2.07, 
at 154 (Comments). 

27 Gillies, Criminal Law (3rd ed., 1993), p.44. 
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provided by penal code or statutes in the following manner: 

, it shall be a defence if the defendant proves by a preponderance of 

evidence that the high managerial agent having supervisory responsibility over the 

subject matter of the offense employed due diligence to prevent its commission."28  

This expression of the due diligence defence operates on the assumption that the 

defendant corporation is presumed to be culpable, and hence shall be found guilty if it 

fails to prove the due diligence defence by a preponderance of evidence. In other words, 

in relation to corporations, the provision "[shifts] the presumption of mens rea .....on the 

ground that the prosecution's normal burden of proof would frustrate enforcement of 

law" 29  

As the Japanese scholar Sato points out, it is plain that the approach of the due diligence 

defence results from both policy considerations to effectively regulate illegal activities 

of corporations and from a form of compromise with the doctrine of mens rea.3°  Whilst 

this approach may be acceptable to strict liability offences, where it is adopted in the 

category of crimes involving a mental element, it may be contrary to one of the most 

fundamental principles of criminal law both in common-law and civil law countries, 

"presumption of innocence" 31  Accordingly, this technique must be open to question 

from the perspective of a lawyer from the civil law countries.32  

28 US Model Penal Code §2.07(4). See also Maxwell, supra note 24 at 477-481 

29 Mueller, supra note 25 at 43, n.87. 

30 Sato, "Eibei ni Okeru Höjin Shobatsu no Höri" (Doctrines of Corporate 
Punishment in the Anglo-American Law) (1988) 147 Handth Hogaku 103 at 132. 

31 This term is defined in The Oxford Companion To Law (1980) as "a fundamental 
principle of criminal law .... to the effect that a person charged with crime must 
be presumed innocent until or unless the contrary is admitted by him or proved 
beyond reasonable doubt by competent evidence." 

32 This is partly because no convincing justifications concerning the question of why 
a corporation should be presumed guilty have been advanced by advocates of this 
defence. 
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In relation to the approach of the principle of identification, common law countries, 

except the American federal courts, are unanimous in the view that a corporation should 

not be held vicariously liable for crimes involving mens rea.33  Since 1944, as Chapter 5 

and Chapter 6 examine, English courts have developed the doctrine of direct corporate 

liability for crimes involving mens rea34  (known as the principle of identification). Some 

Australian courts have followed.35  The US Model Penal Code and several states of the 

US take a similar view.36  

This approach may be summarised as follows; a corporation shall be held criminally and 

directly liable for crimes involving mens rea committed only by persons in a certain 

superior position of the corporate hierarchy whose acts and state of mind are identified 

with those of the corporation as its own37. These persons are referred to as senior 

officers such as the board of directors,38  managing directors,39  primary representatives,40  

high managerial agents,4' or the inner circle.42  

This approach results in restricting the scope of corporate criminal liability. This is 

33 See, in general, Leigh, supra note 4 at 1510-15 18. 

34 DPP v Kent & Sussex Contractors Ltd (1944) KB 146; R v ICR Haulage Ltd 
(1944) KB 551; Moore v Bresler Ltd (1944)2 ALL ER 515; Tesco Supermarkets 
Ltd v Nattrass (1972) AC 153. 

35 See, for example, Universal Telecasters (QId) Ltd v Guthrie (1977) 18 ALR 531. 

36 See, in general, National Commission on Reform of Federal Criminal Laws, 
Working Papers (1970), Vol.1, p.214-215. 

37 Gillies, supra note 27 at 126. 

38 See Leigh, supra note 8 at 94-95. 

39 Ibid. at 95-97. 

40 This term is found in Winn, "The Criminal Responsibility of Corporations" (1929) 
3 The Cambridge Law Journal 398 at 414. 

41 US Model Penal Code §2.07 (4)(c). 

42 Mueller, supra note 25 at 40-41. 
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because it enables the corporation to exempt itself from liability for crimes committed by 
its lower-level employees. Corporate criminal liability based on this approach may not 
be inconsistent with the doctrine of mens rea, because the corporation is blameworthy 
for its own "mental state" and conduct. However, there is no standard for the 
determination of whose acts and mental state should be identified with those of the 
corporation. Identification is done on a case by case basis. A variety of different 
corporate members who have different authorities and different liabilities may possibly 
become the object identified.43  In addition to this problem, the scope of corporate 
officers identified with their corporation can be extended to those who have been 
delegated a function of management from superior officers. Such a person may possess 
the discretion to act independently of instructions given to them." This possibility of 
delegation leads to the conclusion that: 

"The question of identification does not depend on the title of a person's post but 
on whether or not the person is part of the directing mind and will of the 
corporation. The fact that a person with a particular title is held in one case to be 
a part of a corporation's directing mind and will does not mean that someone with 

that title in another corporation will be so identified.45  

Hence, it is suggested that the identification problem is determined on case-by-case basis. 
To civil law scholars, it appears that the issue of direct corporate criminal liability is left 
to the discretion of the court, and is not resolved by reference to the theory.46  

The most important issue to be questioned by civil law scholars is the justification for the 
imposition of criminal liability on the corporation based on the acts of the senior officers. 
In the approach of direct corporate criminal liability, as compared with that of vicarious 

43 This explanation is more fully developed in Leigh, supra note 8 at 82. 
44 Discussed in Gillies, supra note 27 at 140, n.83. 

45 Card, Cross & Jones, Criminal Law (12th ed., 1992), p.168. 
46 This point is argued by Sato, supra note 30 at 133. 
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corporate criminal liability, a corporation should not be held criminally liable for acts of 
its lower-level employees; it is held liable only for those of senior (or delegated) agents 
responsible for the corporate management related to the commission of a crime in point. 
Given that such senior agents can be detected in the complicated corporate setting, why 
should their acts and mental state be identified with those of the corporation? Given that 
the principle already identifies the individual sufficiently to attract personal criminal 
liability for crimes which occurred in the company context, it is doubtful whether in 
principle the corporation itself as well as the senior officers should be held criminally 
liable for only one criminal act.47  The justifications for corporate criminal liability 
themselves must be reexamined in common law countries. 

THE ORGANISATIONAL APPROACH 

One of the significant characteristics of organisational approaches48  to corporate criminal 
liability is that it holds corporations criminally liable based on its own mens rea or 
blameworthiness. Professor Fisse's opinion, which is representative of this approach, will 
be discussed here. 

Fisse's approach to this issue, which he terms 'reactive corporate fault",49  has been 
formulated through his criticism of the doctrine of vicarious liability and the principle of 

47 Assuming common law countries had no history of corporate criminal liability, it 
appears that the principle of identification might serve best as one of the 
techniques to hold guilty personnel criminally liable for crimes which occurred in 
the performance of corporate business. Such a view is adhered to by Sato, supra 
note 30 at 133. 

48 Organisational approaches attempt to rely on the corporation's own fault 
irreducible to its members. See, for example, Anonymous, "Decisionmaking 
Models and Control of Corporate Crime" (1976) 85 Yale Law Journal 1091; 
Stone, "Large Organisations and the Law at the Pass: Toward a General Theory 
of Compliance Strategy" (1981) Wisconsin Law Review 861; "Developments in 
the Law", supra note 2 at 1257-1258. 

49 Fisse, "Reconstructing Corporate Criminal Law: Deterrence, Retribution, Fault, 
and Sanctions" (1983) 56 Southern California Law Review 1141 at 1183-1213. 



identification, especially in relation to their respective constructions of mens rea. 

According to Fisse, the concept of mens rea in the context of vicarious liability is, what 

he terms "composite" mens rea. This is because it is pieced together from the knowledge 

of various individuals within an organisation.5°  The concept of mens rea in the context 

of the principle of identification (or direct corporate criminal liability doctrine) is, 

according to Fisse, a managerial mens rea which is based on the mental state of a person 

acting on behalf of the organisation in a senior managerial capacity.51  According to 

Fisse, the former concept of composite mens rea does not necessarily have any 

connection with corporate blameworthiness, while the concept of managerial mens rea 

is not a concept of genuinely corporate fault.52  Consequently, Fisse establishes another 

category of the concept of corporate mens rea, which he terms "strategic mens rea", 

which is based on express or implied organisational policy and reflects genuine corporate 

blameworthiness.53  In his view corporate fault based on strategic mens rea does not 

reduce to its individual members.54  

As well as the theoretical aspects, Fisse also considers the practical aspects: 

"Although strategic mens rea is a genuinely corporate concept of mental state, 

requiring the prosecution to establish a criminal corporate policy at or before the 

time that the actus reus of an offense is committed would make corporate mens 

rea extremely difficult to prove. Corporations almost never endorse criminal 

behaviour by express policy, and boilerplate anticrime policy directives may make 

it very difficult to establish the existence of implied criminal policies."55  

50 Ibid. at 1186. 

51 Ibid. 

52 Ibid. See also Fisse, Howard's Criminal Law (5th ed., 1990), p.599-608. 

53 Fisse, supra note 49 at 1186. See also Fisse & Braithwaite, Corporations, Crime 
and Accountability (1994), p.47-49. 

54 Fisse, supra note 49 at 1190-1192. 

55 Ibid. at 1191-92. 
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If the time-frame of mens rea and actus reus (the rule of contemporaneousness of mens 
rea with actus reus) is removed in the context of strategic mens rea, "the difficulty of 
proving strategic mens rea .... may be significantly reduced."56  

According to Fisse's understanding, where a corporation fails to undertake satisfactory 
preventive or corrective measures in response to the commission of the actus reus of an 
offence by its personnel acting on behalf of the organisation, unjustifiable corporate legal 

compliance policy can be assessed.57  He suggests this corporate inattentive attitude 
toward the commission of the actus reus of an offence by its personnel should be 
recognised as the element of blameworthiness in corporate behaviour. 

It is precisely on these grounds that Fisse proposes the concept of "reactive corporate 
fault".58  In this concept the emphasis is laid on an unsatisfactory reactive strategy of a 
corporation representing corporate policy rather than on previously designed formal anti-
crime policy directives. 

"[I]f society looks to a corporate defendant to generate a reactive prevention and cure 
strategy, then an unsatisfactory response would tend to indicate a non-compliant corporate 
policy and hence arouse attitudes of resentment and blame toward the corporation."59  

In Fisse's proposal to adopt the concept of reactive corporate fault into the law, the 
concept is defined broadly as "fault on the part of a corporation in failing to take 
satisfactory preventive or corrective measures in response to the commission of the actus 
reus of an offence by personnel acting on behalf of the organisation."6°  More precisely, 
Fisse has delimited the theory for legal purposes as follows: 

56 Ibid. at 1192. See also Fisse & Braithwaite, supra note 53 at 47-48 
57 Fisse, supra note 49 at 1196-97. 

58 
Ibid. at 1198. 

59 Ibid. 

60 Ibid. at 1202. See also Fisse & Braithwaite, supra note 53 at 48. 
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"1 A serious offense of reactive noncompliance would require proof of 

strategic mens rea - an express or implied corporate policy of deliberate 

or reckless noncompliance with a legal duty to undertake preventive or 

corrective reactive measures; 

2 A less serious offense of reactive noncompliance would require a failure 

to comply with a legally imposed reactive duty, subject to an affirmative 

defence that the corporation exercised due diligence in attempting to 

comply. 

In the first category of offence, according to Fisses suggested legal framework, a 

defence on the part of the corporation would be "impossibility of compliance," placing 

the burden on the defendant to come forward with evidence. The prosecution would, 

however, carry the ultimate burden of proving possibility of compliance beyond 

reasonable doubt.62  

As to the appropriate time for reactive duties to be performed on the part of the 

corporation, the following two conditions are suggested by Fisse; 

"(a) commission of the actus reus of a criminal offense or civil violation by 

one or more agents acting on behalf of a corporation; 

(b) receipt of notice of a reactive obligation through a compliance order, 

containing one or more of the alternatives below, issued by a court or 

administrative agency and served upon the corporation through one or 

more of its officers."63  

The above description is the gist of Fisse's approach to corporate criminal liability, 

"reactive corporate fault". This approach will now be criticised from a civil law system's 

61 Fisse, supra note 49 at 1202. 

62 Ibid. at 1202, n.288. 

63 Ibid. at 1202. 
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perspective. 

CRITICISM OF THE ORGANISATIONAL APPROACH 

The first point of criticism concerns Fisses construction of reactive fault as an exception 
to the rule of contemporaneous actus reus and mens rea. It is suggested here that the 
concept of reactive corporate fault concerns holding a corporation criminally liable for 
crimes committed by its members by way of an omission. It would be preferable to say 
that Fisse merely puts forward a proposal through his examination of relevant cases65  that 
a corporation can be held criminally liable for crimes of omission. According to Fisse, 
an offence for which a corporation is held criminally liable through the concept of 
reactive corporate fault would be analogous to the common law offence of misprision 
of felony. 

"[A corporation] would be analogous to being an accessory after the fact to a 
felony - liability would attach as a result of the reactive act of self-harbouring 
committed by a corporation after the illegal act is brought to management's 
attention. ,,66  

However, it is suggested here that the general emphasis should be upon the idea that the 
common law offence of misprision of felony belonged to the category of crimes of 
omission. The emphasis should not be upon the element described as "after the fact to 

64 For the view that Fiss&s concept "reactive corporate fault" is similar to an 
approach for holding a corporation criminally liable for crimes of omission, see 
Satö, supra note 30 at 137, n.93. For detailed arguments against this approach, 
see Nishida, supra note 13 at 277-279. 

65 U.S. v Olin Corporation, Criminal No 78-30, slip op (D.Conn., June 1, 1978), and 
U.S. v Allied Chemical Corporation 420 F.Supp.122 (E.D.Va., 1976), where the 
court assessed a corporate defendant's reaction to the occurrence of the actus reus 
of an offence as a factor relevant to sentencing. See Fisse, supra note 49 at 1195-
1198. 

66 Ibid. at 1204, particularly n.299. 
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felony" 67  An offence of concealment of an offender for benefit, the revised version of 
the common law offence of misprision of felony in Victoria, is formulated as a crime of 
commission ("accept any benefit t)68  Whether common law or statutory, this crime may 
justify the imposition of criminal liability only on those who were under a legal obligation 
to disclose information concerning an offence or offender to the appropriate authorities.69  
For the offence of concealment to succeed, the legal obligation must arise after the 
commission of the felony or other foundational crime. It is argued here that this is not 
analogous to the concept of reactive corporate fault. In this regard the writer takes issue 
with Fisse's analogy.70  

Pursuant to Professor Fisse's theory concerning the assessment of corporate mens rea, 

67 In Fisse's text book (supra note 52), no special emphasis is laid on the aspect of 
omission. See Fisse, supra note 52 at 7, 353, and 414. For the view that the 
crime of misprision of felony belongs to the category of crimes of omission, see 
particularly (among the Australian texts), Gillies, supra note 27 at 824-826. 

68 Gilles, supra note 27 at 825. 

69 See also Criminal Law Consolidation Act 1935 (SA), Sched. II (inserted in 1992), 
inter alia ibid at 824-825. 

70 Originally, Fisse's argument seemed to lack any explanation as to how an 
intangible corporation performs a criminal act. If Fisse accepts that "corporate 
employee's act is attributable to the corporation", as the advocates of vicarious 
liability do, this acceptance merely means "composite actus reus" of the 
corporation. Namely, there is no difference between the acceptance and the 
doctrine of vicarious liability concerning corporate capability to perform an 
affirmative act. Alternatively, if Fisse avers that the corporation can commit only 
crimes of omission, this problem still arises. In the category of crimes of omission, 
there must be a possibility of performing legal duties by action on the part of an 
offender of this type of crime. In all cases of failing to report taxable income, 
wilful neglect of a child, and failure to report prescribed diseases in stock to a 
stock inspector (Gilles, supra note 37), an offender's ability to perform an act to 
"report" or "take care of a child" must be premised on the realisation of crimes of 
omission. After all, it may not be conceivable that the corporation can perform 
an act in either affirmative or negative manner without the idea of the attribution 
of corporate personnel's act or omission to the corporation. If so, it appears to be 
meaningless to formulate only corporate mens rea irreducible to its personnel. On 
the theme of criminal omission, see Smith, "Liability for Omissions in the Criminal 
Law" (1984)4 Legal Study 88. 
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mens rea is to be assessed after the receipt of the notice of reactive obligation. The 
problem with this aspect of the theory is that it ignores the fact that a corporation should 
have already been legally required to take satisfactory preventive or corrective measures 
against the commission of the actus reus of an offence by its personnel before the receipt 
of any such notice. This flows from the simple proposition that the corporation is 
required to abide by the relevant law without necessity for notice. If Professor Fisse's 
theory is confined to crimes of omission, then the rule requiring contemporaneity of 
mens rea with actus reus is of no relevance.7' If Professor Fisse's theory was accepted 
as being part of the law of omission, it would be crucial when legal duties arise on the 
part of the corporation. Professor Fisse's theory, in this context, wrongly creates a time 
lag between the commission of the actus reus of an offence by corporate personnel and 
the corporation's receipt of notice of a reactive duty issued by the authorities concerned. 
Why should a (reactive) duty on the part of the corporation occur after, and only after 
the commission of actus reus of corporate personnel? Just because the prosecution's 
difficulty of proving the so-called strategic mens rea should be reduced, does it follow 
that corporate fault or blameworthiness should be assessed on the basis of unsatisfactory 
corporate reactions to court orders? On this point Professor Fisse states as follows: 

"Although for every criminally proscribed corporate action we may expect a 

corporate responsive reaction, this Article does not suggest a narrow time frame 
for assessments of blameworthiness. Reactive and proactive corporate mens rea 
provide alternative bases of corporate blameworthiness, with proactive fault being 
relevant until the commission of the actus reus of an offense, and reactive fault 
being relevant thereafter. How far the time frame of inquiry should extend in 
either direction can be debated, but blame can be allocated on the basis of both 
pre and post-actus reus corporate policy. Blameworthiness is not governed by 
an absolute temporal standard, but is relative to the time over which performance 

71 For a discussion of the rule of contemporaneousness of mens reus with actus reus, 
see generally Marston, "Contemporaneity of Act and Intention in Crimes" (1970) 
86 Law Quarterly Review 208; White, "The Identity and Time of the Actus Reus" 
(1977) Criminal Law Review 148. 
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is judged. ti72 

This explanation seems to be convenient in firstly holding a corporation liable for the 
improper discharge of its widespread duties on the basis of an extended time frame, and 
secondly of reducing the prosecution's difficulty of proving strategic mens rea. However, 
it does not furnish any satisfactory solutions to the problem of when corporate duty to 
take preventive or corrective measures should arise. On the contrary, Fisse's explanation 
of the time-frame exception may pose other theoretical problems. The first problem is 
concerned with the issue of bringing prosecutions within prescribed statutory periods73  
against a corporation. When would time run from? At the time when the corporation 
failed to take preventive measures against the commission of crimes by its members? At 
the time when it failed to take corrective measures after the commission of crimes? At 
the time when it received a notice of a reactive obligation issued by the authorities 
concerned? Or at a certain time after it received that notice? 

The second problem is related to the issue of causation.74  Which of any number of 
corporate omissions is supposed to be identified as legally connected to the crime for 
which the corporation is criminally liable? Failure to take preventive measures before the 
commission of the actus reus of the crime by its members? Failure to take corrective 
measures after it? Failure to take corrective measures after receipt that notice? 

72 Fisse, supra note 49 at 1200 

73 Generally speaking, the purport of the system of provision of prescribed periods 
may be explained as maintenance of continuousness and stability of a certain 
situation created by lapse of time. See Walker, The Oxford Companion to Law 
(1980). The same may be true of the system of prescription for prosecution in the 
realm of criminal law and procedure. See, for example, Dandö, Japanese Criminal 
Procedure (trans. by George, 1965), pp.348. 

74 The causation problem in relation to corporate crime is a significant issue in civil 
law countries. To examine this issue fully, however, is beyond the scope of this 
thesis. This issue arises in the case of environmental pollution where a 
corporation is charged with negligent or reckless homicide. See, in particular, 
(US) HR. Committee on the Judiciaiy, Subcommittee on C'rime, Corporate 
Crime, Hearings, 96th Cong., 2nd Sess. (1980). 
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The final problem is concerned with the category of attempt.75  Take a chemical 
company's illegal dumping of the pesticide into the waterways for example.76  It would 
not matter if the company did not comply with the court order issued after its dumping 
in the case where its dumping had already resulted in casualties of residents who lived 
near the waterways; the company's failure to take preventive or corrective measures 
against its illegal dumping is critical of crimes of omission. But it would matter, 
according to Fisse's explanation, if the company did comply with the court order issued 
after its dumping in the case where its dumping had not resulted in any casualties. If the 
company successfully corrected the illegal condition of the waterways, is not the 
company blameworthy? The company's dumping itself must leave room for assessments 
of criminal attempt of the pollution offences in that it endangered the residents' life and 
health.77  Therefore, Fisse's focus on a corporation's fault in failing to undertake 

75 For an understanding of the theory of crimes of attempt in civil law, see, for 
example, Oehler, "Attempted Crimes" (1976) 24 American Journal of 
Comparative Law 694. 

76 This example is examined in Fisse, supra note 49 at 1197-98. 

77 In civil law systems, crime is divided into two types; the violation offence 
(Verletzungsdelikte) and the endangerment offence (Gefahrdungsdelikte). In the 
former category, such as homicide, the death of a victim shall be required for the 
realisation of a crime. On the other hand, in the latter category, e.g. such crimes 
of arson, the occurrence of casualties is not necessary for the realisation of a 
crime. An act to set fire which exposes the public to danger itself may constitute 
this crime. See generally Maurach & Zipf, Strafrecht, Aligemeiner Teil, Vol.1 
(1992), pp.286.  In the US, the endangerment offence by corporate activities is 
analysed by Spurgeon & Fagan, "Criminal Liability for Life-Endangering 
Corporate Conduct" (1981) 72 Journal of Criminal Law & Criminology 400. In 
this article, corporate life-endangering activity is divided into three categories; 
occupational harm, dangers to consumers, and deterioration of the environment 
affecting the general public. Ibid at 402. The example taken in this part of the 
text is concerned with the third category. As for occupational harm, see, for 
example, Ebers, "The Application of Criminal Homicide Statutes to Work-Related 
Death: Mens Rea and Deterrence" (1986) 86 University of Illinois Law Review 
969. The act of dumping in Australia is prohibited by some statutes concerning 
environmental law, such as Environment Protection Act 1970 (Victoria s39), 
Environment Protection Act 1986 (Western Australia s49). For further details of 
the issue of environmental pollution in Australia, see, for example, Fisher, 
Environmental Law, Text and Materials (North Ryde, The Law Book Company 
Limited, 1993), Ch.8; Bates, Environmental Law in Australia (Sydney, 
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satisfactory measures in response to the commission of the actus reus of an offence 
should not be overemphasised. The following are Fisse's responses to the relevant 
objection to the concept of reactive corporate fault - that this concept would result in 
excessive leniency toward corporations - why should corporate offenders be given a free 
bite at the apple of crime? 

"1. The bite at the apple of crime would not be free under the scheme 

proposed. Civil means of regulation, such as mandatory injunction, 

remedial orders of compensation, and facilitation of redress, would be the 

measures of first resort. These measures would apply before there is any 

proof of reactive noncompliance. 

This Article does not advocate reactive corporate fault as an exclusive 

basis for establishing mens rea; strategic mens rea of lack of corporate 

due diligence at or before the time of the actus reus of an offence would 

also be a sufficient mens rea. 

Finally, offenses defined in terms of vicarious mens rea or strictly liability 

are not precluded when, as a matter of legislative policy, it is justifiable 

to impose liability without a showing of reactive or proactive corporate 

fault. "78  

The first response may obviously nullify any justifications in common law countries to 
hold a corporation criminally liable for crimes in the area of criminal law. It may also be 
apparent that the second and third response preclude the original rationales themselves 
for the proposition of reactive corporate fault based on the classification of strategic 
mens rea. More convincing explanations should be required on the relationship between 
reactive and proactive fault of a corporation, namely, as to the rational cotmection 
between corporate fault at or before the time of the actus reus of an offence and that 
after it. 

Butterworths, 4th ed. 1995), Ch.10. 

78 Fisse, supra note 49 at 1209-12 10. 



177 

The second point of criticism results from Fisse's usual limitation of the area of his 

concern only to "large-scale business enterprise and governmental entities." The 

following quotations are considered. 

"Our central concern is the position in relation to large-scale business enterprises 

and governmental entities. Much of the analysis is also relevant to other kinds of 

organisations, including accounting and law firms."79  

"We are not concerned here with the problem, formidable as it is, of corporate 

crime in the context of smaller organisations (e.g. "bucket-shops" for fraudulent 

ftttures trading) where the main concern is not corporate liability but the difficulty 

of taking effective action against individual persons who act fraudulently under 

corporate guise."8°  

What these passages make clear is that Fisse's point of view is relevant only to large-

scale organisations. Such a view underlies Fisse's following criticism of the principle of 

identification formulated by the Tesco case in the UK: 

"Not surprisingly, the principle [of identification] has often been watered down 

to cover middle managers in the absence of any finding that they have been 

delegated an unfettered power by the board......In a corporate world of diffuse 

organisational responsibilities many employees have an input in management and 

the people at the top or an organisational hierarchy are often remote from the 

day-to-day sources or organisational power."8' 

"The Tesco principle of personal corporate liability has little to do with corporate 

blameworthiness. To prove fault on the part of one managerial representative of 

79 Fisse & Braithwaite, supra note 53 at 1, ni. 

80 Fisse, supra note 52 at 590, n.4. 

81 Ibid. at601. 
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a company is not to show that the company was at fault as a company; it is to 

show that one representative was at fault. The fact that a director or other top 
level representative was at fault may suggest the presence of fault on a more 

widespread organisational basis, but fault on a more widespread organisational 
basis is not required to satisfy the Tesco principle. Accordingly, the Tesco 

principle does not reflect corporate fault in the sense of organisational 

blameworthiness ..... 82  

"The Tesco principle also tends to be unworkable against larger corporations. 

Offences committed on behalf of large organisations often occur at the level of 

middle or lower tier management whereas the Tesco principle requires proof of 

fault on the part of a top tier manager, or a delegate in the sense of a person given 

full discretion to act independently of instructions in relation to the part of the 

functions of the board. Admittedly, it is easier to prove fault on the part of a top 

manager of a small company, but if that can be done there is usually little need to 

prosecute the company as well as the manager."83  

Primarily there are three major criticisms of the manner in which Professor Fisse limits 
his theory to large scale corporations only. The first point is related to the quotation 

immediately above. It must be questioned why it is considered that there is little need 
to prosecute the (small) company as well as the manager. Professor Fisse advances the 

view that it is justifiable because it is easier to prove fault on the part of a top manager 
of a small company. In both the common law and civil law systems, there is one of a few 

points upon which there is agreement, namely, a point that a fine (criminal or 

administrative) should be imposed on any corporations if the corporation has been 

unjustly enriched through illegal conducts by the top manager acting within the scope of 

82 Ibid. at 603. 

83 Ibid. 
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his authority.84  The difference between common law and civil law systems concerning 

the punishment of corporations (i.e. that in civil law the corporation is punished 

administratively, as Chapter 3 and 4 examine), is, it is argued, only slight. The 

punishment by way of imposition of a fine on a corporation, small or large, as a result of 

unjust enrichment through the top managers' illegal act is widely accepted both in 

common law and in civil law.85  This manner of disposition of these cases is an incident 

of the substantive law responding to policy considerations. The differentiation in 

treatment between small and large scale corporations arises from Professor Fisse's 

concerns relating to matters of proof rather than any justification based on criminal law 

theory. The approach may be criticised as other approaches based on expediency, namely 

as "elevating a proposition of evidence into a rule of substantive law."" 

The second unjustifiable point of Professor Fisse's explanation is related to the first point. 

In Fisse's view the difference between a small and large-scale corporation may be crucial 

if his unique theory concerning the concept of reactive corporate fault is applicable only 

to the large-scale corporation. He has not shown a standard upon which to differentiate 

between the two. The only possibility advanced is the difficulty of proving fault on the 

part of a top manager of the large scale corporation. This difficulty may support 

Professor Fisse's convincing criticism of the principle of identification, but does not give 

justification for his proposition to apply liability to large-scale organisations only. There 

appears to be little theoretical difficulty in applying the concept of reactive corporate 

fault to a small corporation. 

The next criticism concerns Professor Fisse's proposition87  that corporations can be held 

criminally liable for all offences. All offences, of course, include bigamy, perjury, sexual 

84 For the situation in civil law systems, see, Brenner, "Betriebliche Aufsichtspflicht 
und ihre Bussbane Verletzung" (1975) DRIZ 72. 

85 This point is argued by Leigh, supra note 4 at 1525-28. 

86 This criticism was, as Chapter 6 examines, directed originally at US Model Penal 
Code's approach by Leigh, supra note 8 at 123. 

87 Fisse, supra note 52 at 608-6 15. 
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offences, and unlawful homicide by intention, recklessness, or negligence.88  If this 

proposition is correct, the same question will arise: why should the small corporation be 
precluded from the concept of reactive corporate fault? There are some criminal cases 

reported in common law, as the previous chapter examines, in which a corporation (as 
well as its top manager and actual offender), has been held criminally liable for 
manslaughter. It is conceivable in theory that all kinds of associations, small or large, can 
be held criminally liable for negligent homicide if the concept of reactive corporate fault 

is adopted. Chapter 9 considers the example of fire accident cases. It will be seen that 

the adequacy of fire prevention programs in the building owned and occupied by the 

association (including the corporation) plays an important role in determining whether 
to hold the owner (corporate or individual) criminally liable for fire accident causing 

casualties. Generally the owner/occupier are required to conduct the programs regularly 
on an organisational basis. If the particular fire prevention program is inadequate and 

contributed to the cause of casualties on the occasion of the fire, attribution of 
blameworthiness should be given not only to fire-causing actors but also to the owner 

of the building. In this regard, 'the owner of the building" could include an individual, 

"small" hospital,89  nursing home' school, trade union, and the like, all of which 

Professor Fisse would preclude from his concern. In fire accident cases the 
organisational fault regarding fire-fighting or fire-prevention programs is of no small 

concern. The programs cannot be conducted by individuals belonging to the building 
without organisational initiatives. 

This example makes it clear that the concept of reactive corporate fault could be applied 

to all kinds of corporations. It is suggested Professor Fisse's distinction between small 

and large-scale corporations is a fallacy which may stem from his omission to nominate 

88 Ibid. 

89 See Chapter 9. 

90 For a case where a nursing home was charged with homicide by reckless conduct, 
see State v Serebin 350 N.W.2d 65 (1984). In this case, homicide was not caused 
by the fire, but staff personnel's neglect in taking care of nursing home patients. 
The nursing home itself was not a large-scale corporation. 
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the types of crimes, which in his view, only large scale corporations can commit. For 
validity, Professor Fisse's theory needs to answer the question: what type of crime is 
typical of what type of corporation?9' 

The next area of criticism is directed to Professor Fisse's arguments against 
"individualism as a strategy for allocating responsibility for corporate crime". 

"For the dogged individualist, the solution to problems of accountability for 
corporate crime is simple: we should abandon reliance on corporate criminal 

liability and rely instead on individual liability. Individual criminal liability, it is 
claimed, can do the job of corporate criminal liability; if corporate criminal liability 

is abolished, prosectors will be forced to proceed against individual officers and 
employees. Moreover, if corporate liability for crime were abolished, and if guilty 
corporate personnel were held criminally liable, there would be no need to worry 
about the problem of non-assurance of internal accountability which now arises 
where corporations are subject to monetary sanctions. Individualism thus 
proposes radical surgery - amputating the corporate leg of criminal liability - as the 
cure for the present ills of non-accountability for corporate crime."92  

After categorising individualism into "methodological individualism", "sociological 
determinism" "functionalism", and "reductionism" ("psychological, biological and 
chemical"), Professor Fisse counters individualism declaring that its reasonings are 
unsound. 

"Methodological individualism .... amounts to an ontology that only individuals are 
real in the social world, while social phenomena like corporations are abstractions 
which cannot be directly observed. This ontology is spurious. The notion that 
individuals are real, observable, flesh and blood, while corporations are legal 

91 Those who advocate corporate criminal liability should bear the burden of 
clarifying the kind of crimes and corporations. 

92 Fisse & Braithwaite, supra note 53 at 17. 
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fictions, is false. Plainly, many features of corporations are observable (their 
assets, factories, decisionmaking procedures), while many features of individuals 
are not (for example, personality, intention, unconscious mind). Both individuals 
and corporations are defined by a mix of observable and abstracted 
characteristics.' 93  

"Equally,  a sociological determinism that grants no intentionality to individuals, 
that sees them as wholly shaped by macro-sociological forces, is absurd. 

Sociological functionalism .... indulges this absurdity. Mesmerised by the 

achievements of evolutionary theory in biology, the functionalists failed to 
recognise that human beings are capable of reflecting upon causal laws and 

engaging in purposive social action which does not conform to those laws, or 
indeed, which is intended to defeat them. We may readily agree with Durkheim 
that each kind of community is a thought world which penetrates and moulds the 
minds of its members, but that is not to deny the capacity of individuals to exercise 
their autonomy to resist and reshape thought worlds."94  

"All wholes are made up of parts; reductionism can be a near-infinite regress. 

Psychological reductionists can argue that the behaviour of organisations can only 
be understood by analysing the behaviour of individual members of the 
organisation. Biological reductionists can argue that the behaviour of individuals 
can only be understood by the behaviour of parts of the body-firing synopses in the 
brain, hormonal changes, movement of a hand across a page. Chemical 
reductionists might argue that these body parts can only be understood as 
movements of molecules. At all of these levels of analysis, reductionism is 

blinkered because the whole is always more than the sum of the individual parts; 
in each case there is a need to build upon reductionism to study how the parts 

93 Ibid. at 19. 

94 Ibid. at 21. 
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interact to form wholes."95  

These criticisms of individualism underpin the following conclusions by Professor Fisse 
in the context of corporate criminal liability: 

"In the case of organisations, individuals may be the most important parts, but 
there are other parts, as is evident from factories, with manifest routines 
operating to some extent independently of the biological agents who flick the 
switches. Organisations are systems ...., not just aggregations of individuals..... 
Indeed, the entire personnel of an organisation may change without reshaping 
the corporate culture . .. . 

Repeatedly in organisational life, individual actors contribute to collective 
decisionmaking process without being conscious of the totality of that process - 
each individual actor is a part of a whole which no one of them fully 
comprehends. "v' 

"The products of organisations are more than the sum of the products of 
individual actions .... the collective action is thus quantitatively different from 
the human actions which, in part, constitute it."98  

"The task is to explore how wholes are created out of purposive individual 
action, and how individual action is constituted and constrained by the structural 
realities of wholes ..... [T]he question is the extent to which holding them 
[corporations] responsible will prevent corporate crime or otherwise achieve 

95 Ibid. 

96 Ibid. at2l-22. 

97 Ibid. at 3 1. 

98 Ibid. at 22. 
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desired effects."99  

"The fact is that organisations are blamed in their capacity as organisations for 

causing harm or taking risks in circumstances where they are expected to have 
acted otherwise .... [People] are condemning the fact that the organisation either 

implemented a policy of non-compliance or failed to exercise its collective 
capacity to avoid the offence for which blame attaches."°°  

"Corporate negligence does not necessarily reduce to individual 

This conclusion on "corporate negligence" is similar to concluding that blameworthiness 
in criminal law should be attached to a corporation as a whole, rather than to its 
individual actors. The reason for this appears to be that the corporation has its own will 
(= policy) which, accordingly to Professor Fisse, should be regarded as distinct from its 
individual member's will. This reasoning leads to the question of to what extent 
Professor Fisse's view differs from Gierke's view, known as the "Realist Theory."102  

Gierke's Realist Theory may be summarised as follows; an organisation (KOrperschaft) 
has real life and will. The notion of corporation is not represented by an aggregate of 
each individual member. Accordingly, the corporation is capable of performing a 
criminal act as a unit of will irreducible to its members' will: the corporation is capable 
of suffering punishment because it enjoys its own legal interest which can be harmed 
through punishment, and which cannot be reduced to its members.'°3  

99 Ibid. at 24. 

100 Ibid. at 25. 

101 Ibid. at 29. 

102 Discussed in Chapter 2. 

103 Gierke, Die Genossenschaftstheorie und die deutsche Rechtsprechung (1887), 
pp.743. 
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The Realist Theory, which emerged in the nineteenth century in continental Europe, 
attempted to accept corporate criminal liability from the viewpoint of corporate 
personality. The purpose of this theory is to hold that a corporate member's crime 
should be explained as a manifestation of the corporate will and act as a whole. Fisse's 
view that individual members of a corporation are merely parts of the whole, while at the 
same time the corporation itself is the whole, appears to be almost identical with Gierke's 
view discussed in Chapter 2.'°  

What can be concluded from Gierke or Professor's Fisse's construct of corporate will or 
blameworthiness is that there may be grounds for criticism of the principle of 
identification and the doctrine of vicarious liability as "anthropomorphic". In itself, their 
views do not form the basis of a new theory of corporate criminal responsibility. Other 
scholars have criticised these techniques in a similar way. Lederman criticises the 
technique of"imputation in the doctrine of vicarious liability", or that of "identification" 
in the principle of identification as "personification". In this context, "personification" can 
be seen as representing what Professor Fisse or Gierke would call "fictitious" or 
"anthropomorphic". 

104 According to Fisse's understanding, "the Roman law tradition of treating 
corporate persons as fictitious and the Germanic realist theory that law cannot 
create its subjects (or that corporations are pre-existing sociological persons), 
both overlook the recursive nature of the relationship between law and culture." 
Supra note 52. at 28-29. But it would be completely fallacious to say that the 
Germanic Realist Theory advocates that "law cannot create its subject." Gierke 
simply maintains that law grants a corporation (KOrperschafi) personality because 
law acknowledges corporate capacity to perform an act in its own capacity. 
Gierke, Ibid. at 603. Further, the authenticity for the assumption that the Fiction 
and Realist Theory overlooked the recursive nature of the relationship between 
law and culture is doubtful. For further details of the theory of corporate 
personality, see, for example, Geldart, "Legal Personality" (1911) 27 Law 
Quarterly Review 90; Hacker, "The Penal Ability and Responsibility of the 
Corporate Bodies" (1924) 14 Journal of Amen can Institute of Criminal Law& 
Criminology 91; Machen, "Corporate Personality" (1911) 26 Harvard Law 
Review 253-347; Canfield, "The Scope and Limits of the Corporate Entity 
Theory" (1917) 17 Columbia Law Review 128; Berle,"The Theory of Enterprise 
Entity" (1947) 47 Columbia Law Review 343; Radin, "The Endless Problem of 
Corporate Personality" (1932) 32 Columbia Law Review 643. 
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"The theory of the organs of the corporation describes the perpetrator-corporation 
relationship using the term "identification" while the theory of respondeat superior 
speaks of "imputation". These terms suggest that the organ's or the agent's 
conduct performed within his scope of authority is the conduct of the corporate 
entity and it may serve, therefore, as a base for imposing criminal liability on the 
corporation. The term "identification" more clearly illustrates this approach. In 
English law, the use of this term often crystallises the distinction between vicarious 
and direct corporate liability, the scopes of which are completely different in that 
legal system. The difference between imputation and identification seems to lose 
its significance, however, in the analysis of the legal-theoretical relationship 
between the perpetrator and the corporate entity. American law regards 
imputation as a form of both personification and identification and employs the 
term to explain that the conduct and especially the mens rea of the agent are the 
criminal act and intent of the corporation as well . .... When the agent and the 
principal are two legally competent individuals, imputation .... serves solely as a 
transferring device through which the principal is regarded as the one who has 
committed the offense. When the principal is a corporate body, devoid of any 
human characteristics, imputation also serves as a personification device which 
enables the transformation of the human characteristics to the corporation in order 
to consider it the performer of the offense."°5  

It is suggested that Professor Fisse's argument, similar to Gierke's approach, has little to 
do with the argument for corporate criminal liability in the realm of substantive criminal 
law. It may have more validity from a criminological point of view. Gierke's argument 
has been considered to be methodologically pointless, as pointed out by Kanazawa. 
Kanazawa suggests that it is pointless to argue in Continental systems whether a 
corporation has real existence or a fictitious one in the context of criminal law.'°6  He 

105 Lederman, "Criminal Law, "Perpetrator and Corporation: Rethinking a Complex 
Triangle" (1985) 76 Journal of CriminalLciw & Criminology 285 at 296-297. 

106 Kanazawa, "Hojin no Hanzai Noryoku to Keiji Sekinin" (Corporate Capability to 
Commit Crime and Criminal Liability) (1993) 1 Okayama Shãiai Hãgaku Ronshu 
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maintains that within the realm of criminal law, whatever theory of personality is 
attributed, there still needs to be proof of each constituent element of the crime 

It seems, therefore, reasonable to conclude that Professor Fissets justifications for 
corporate criminal liability are similar to those of Continental scholars somewhat dated 
arguments concerning corporate personality. The following criticism advanced by Fisse 
is sound, that is, that composite or managerial mens rea formulated in the doctrine of 
vicarious liability and the principle of identification fail to reason genuinely on corporate 
fault. It is argued here that it does not follow that the construct of corporate fault 
irreducible to individual members supports a general theory of corporate criminal 
liability. In common law countries there has been little discussion on corporate criminal 
liability by using a theory of corporate personality as a starting point. This approach, in 
common law jurisdictions, which argues that corporate mens rea irreducible to members 
based on the real personality of the corporation may carry some sway in common law 
jurisdictions as it is a relatively new argument in common law. The most pressing 
question from a civil law perspective is how the common law can theoretically justify the 
imposition of criminal liability on a corporation for traditional crimes of full mens rea and 
at the same time find a basis for imposing criminal responsibility on corporations for 
strict liability or regulatory offences. The justifications for the imposition of the two 
types of criminal responsibility are so different as to be irreconcilable in the area of 
corporate criminal responsibility. It is suggested that the different weight given to each 
of crimes for which corporations are held liable (namely, strict liability and mens rea 
crimes), may be the answer. 

THE "GUARANTEE FUNCTION" CONCEPT IN THE CONTINENTAL 
CRIMINAL LAW AND THE ISSUE OF INNOCENT MEMBERS OF THE 
CORPORATION 

The "guarantee function??  (garanhierende Funktion or Garantiefunktion), one of the most 

1 at 3. See also Busch, Grundfragen der strafrechthchen Verantwortlichkeit der 
Verbände (11933), p.12. 
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fundamental functions of Continental criminal law, will be discussed in the context of the 
reasons why the differences are so great between the two systems. But prior to a full 
discussion on that point, it is important to deal with the most significant problem 
incidental to imposing criminal sanctions upon the corporation itself, known as the 
"overspill" problem. The overspill problem may be described as follows: 

"When the courts assess a large fine on a corporate defendant, a correspondingly 
large decrease in corporate profits may result. That penalty therefore overspills on 
the shareholders who, in a large publicly held corporation, probably have no 
control over the individuals responsible for the offense."°7  

"Shareholders generally vote only on the appointment of the board of directors of 
a corporation, and not the selection of middle-level managers."°8  

"In addition, a sizeable fine may increase the cost of a corporations products, and 
the corporation will probably pass this increase along to its customers."109  

"Here, criminal sanctions seem to favour only profitable corporate crime. If 
society is willing to pay higher prices for a product, the illegal activity will 

continue. On the other hand, the increase in price may make a given product too 
expensive in the eyes of customers, and the illegal enterprise may fail as a result of 
declining sales. Nevertheless, the popularity of a product or the elasticity of its 
demand ought not determine the deterrent effect of criminal penalties imposed on 
its manufacturer. "110  

"Unfortunately, although society imposes the sanction in order to deter conduct 

107 Ebers, supra note 77 at 986. 

108 Ibid. at 986, n.139. 

109 Ibid. at 986. 

110 Ibid. at 986, n.140. 
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of higher prices."1' 

Another aspect of the problem of overspill is concerned with innocent individual 
members in the corporate hierarchy, who are not responsible for the crime. The 
objection to criminal penalties based on the problem of the effect on the innocent 
members, has been powerfully argued by Continental scholars for centuries.'12  In this 
context it is important to note that the overspill "problem", especially as presented by 
Continental scholars, has as its source, the "guarantee function" of criminal law. 

One of the most fundamental functions of modern (Continental) criminal law is 
concerned with the control of arbitrariness of the state's powers to execute punishments 
on its citizens. Accordingly this function is to "guarantee" the citizen's human rights 
through control of the state."' The system of criminal law aimed solely at the 
individual's act or the individual's responsibility stems from this function. Criminal law, 
by prescribing what kind of conduct constitutes a crime and how it is punishable in 
advance shows citizens which of their activities are lawful."' As a result, the state is 
prohibited from violating lawful activity by execution of criminal punishment in that area. 
In this way, not only does criminal law justify the state power to punish illegal conduct 
by citizens, but further it guarantees the lawful conduct by citizens by clarifying the 
boundaries of conduct."' Viewed from the perspective that the execution of punishment 

ill Ibid. at 986. 

112 See Chapter 2. 

113 See generally Otsuka, Keiho Gaisetsu Soron (Criminal Law - General Part) (2nd 
ed., 1986), pp.116; Dando, Keiho Koyo Soron (Elements of Criminal Law - 
General Part) (3rd ed., 1990), p.14; Maurach & Zipf, supra note 77 at 121-122; 
Roxin, supra note 107 at 150-152; Jescheck, Lehrbuch des Strafrechts, 
Aligemeiner Tell (4th ed., 1988), pp.113; Jakobs, Strafrecht, Aligemeiner Tell 
(2nd ed., 1993), pp.63; Baumann & Weber, Strafrecht, Ailgemeiner Tell (9th ed., 
1985), p.8. 

114 Ibid. See also LaFave & Scott, supra note 12 at 10-11. 

115 See supra texts accompanying note 114. 
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is the most violent and intruding manifestation of state power, this function of criminal 
law is considered to be the most sacred in order to guarantee human rights.116  The 
guarantee function, also called "Magna Carta function","' is strongly supported by such 
principles of criminal law as "Nullum crimen (or nulla poena) sine lege", (no crime (or 
penalty)) without law making it so), "Tatprizip" (there can be no criminal liability for bad 
thoughts alone'18, or there is a requirement of some sort of act or omission for criminal 
liability),"' and "Schuldprinzip" that "Ohne Schuld keine Strafe" ("no punishment 
without guilt").'20  Schuidprinzip is similar to the mens rea doctrine that an act or 
omission alone without a guilty mind cannot be the basis of criminal responsibility for 
crime requiring mens rea (guilty mind).'2' 

The weight given presently in civil law countries to the "guarantee function" of criminal 
law may spring from reflections upon the past history of state's abuse of the power of 
punishment and its resultant grim oppression and intolerance of human rights on the part 
of citizens.' The history of crime and punishment in the Continental system is not the 
major question here. The main point at issue is the common law approach towards 
corporate criminal liability which has developed without attention to the guarantee 
function of criminal law. On the matter of overspill Fisse has stated the following: 

116 Ibid. 

117 Dandö, supra note 114 at 14. 

118 Baumann & Weber, supra note 114 at 123; Jakobs, supra note 114 at 64; 
Jescheck, supra note 114 at 117; Roxin, supra note 107 at 91; Maurach & Zipf, 
supra note 77 at 93. 

119 Baumann & Weber, Ibid. at 101; Jakobs, Ibid. at 123; Jescheck, Ibid. at 195; 
Roxin, Ibid. at 126; Maurach & Zipf, Ibid. at 186. See also LaFave & Scott, 
supra note 12 at 10. 

120 Baumann & Weber, Ibid. at 357; Jakobs, Ibid. at 468; Jescheck, Ibid. at 18; Roxin, 
Ibid. at 56; Maurach & Zipf, Ibid. at 83. 

121 LaFave & Scott, supra note 12 at 10. 

122 For a history of Continental Criminal Law, see generally Bar, A History of 
Continental Criminal Law (trans. by Bell, 1968). 
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"A corporation itself may be regarded as a blameworthy moral agent, and if 
punishment is inflicted upon a corporation which has displayed corporate fault, the 
indirect infliction of suffering upon innocent associates falls into a similar category 
as the suffering experienced by the family of a person convicted and sentenced to 
punishment. This is a problem to be addressed but does not preclude the 
punishment of companies for several reasons. First, cost-bearing associates are not 
themselves subject to the stigma of conviction and criminal punishment - they are 
not convicts but corporate distributes. Second, employees and stockholders 
accede to a distributional scheme in which profits and losses from corporate 
activities are distributed on the basis of position in the company or type of 
investment rather than degree of deserved praise or blame. Participants in the 
scheme are estopped from denying that flow-through of corporate losses is just, 
because they have opted for entitlements subject to corporate risk, not just 
deserts". Third, and above all, not to punish an enterprise at fault would be to 
allow corporations to accumulate and distribute to associates a pooi of resources 
which does not reflect the social cost of production. Justice and fairness require, 
as a minimum, that the cost of corporate offences be internalised by the enterprise. 
Where an offence has been committed through the fault of an enterprise, 
punishment may prevent the cost of that offence from being externalised and 
thereby imposed on other innocent parties."23  

The first point to be noted in this extract is that Professor Fisse pays no special attention 
to the guarantee ftinction of criminal law in the context of innocent parties. The second 
point is that Professor Fisse's attempt to solve the overspill problem seems to be based 
on petitio principlE. It is suggested that the problem of punishment unjustly distributed 
to innocent persons within an offender's family or circle of friends should not be located 
at the same facet of the problem of punishment unjustly distributed to many innocent 
associates of the corporation, such as shareholders, personnel, and consumers, regardless 

123 Fisse & Braithwaite, supra note 53 at 50. 
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of personal fault.'24  The main issue inherent in the problem of overspill in the context of 
the punishment of a corporation as a whole is whether or not these innocent associates' 
option of"entitlement subject to corporate risk" is deserving of that punishment. As far 
as innocent members of the corporation convicted are concerned, if Fisse's justification 
were acceptable, these members would be subject to almost indefinite detrimental effect 
caused by future punishment of their corporation for crimes which other guilty members 
may commit unexpectedly.'25  It is likely that this phenomenon, resulting from what is 
suggested to be insupportable propositions, not only impedes innocent associates' lawful 
activities, but arguably also poses another problem concerning their constitutional rights, 
such as "freedom of assembly, association, speech, press and all other forms of 
expression" or "freedom to choose their occupation. ,126  The importance of the 
guarantee function of criminal law in the context of the issue of corporate criminal 
liability cannot be overemphasised. 

CONCLUSION ON THE DIFFERENCE BETWEEN COMMON LAW AND 
CIVIL LAW APPROACHES IN THE AREA OF CORPORATE CRIMINAL 
LIABILITY 

It is desirable to mention briefly the differences between common law and civil law 
approaches to the issue of corporate criminal liability. Criminal law in the common law 
carried a history of holding a corporation could not be criminally responsible until the 
late eighteenth century. In the United States, however, the adoption of an exceptional 
doctrine in the area of criminal law, vicarious liability, has gradually developed into a. 
major role principle holding a corporation criminally liable. The scope of the application 

124 Fisse, supra note 49 at 1173. 

125 It should be remembered that Japanese companies, for example, have usually 
employed people for life. 

126 These rights are entrenched expressly in constitutional rights in Japan. See Article 
21 and 22 of the Constitution of Japan (3 Nov., 1946). These rights may, to one 
degree or another, belong to the category of the most fundamental rights 
acknowledged universally. 
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of this doctrine has expanded from corporate non-feasance to corporate offences 
requiring mens rea. At present, this doctrine is widely accepted in the realm of corporate 
criminal liability as a general rule in the federal courts of the United States. On the other 
hand, English courts, reluctant to adopt this doctrine to hold a corporation criminally 
liable for crimes involving mens rea, as a general rule, have formulated and purified the 
principle of identification. With this principle, however, the scope of corporate criminal 
liability and the type of crime for which a corporation is held liable is yet to be defined. 
Consequently, this principle is theoretically considered to render a corporation criminally 
liable for all kinds of crime, even murder and sexual offences.'27  

The cause of expansion of the scope of corporate criminal liability since eighteenth 
century may be deduced from the distinctive nature of criminal law in common law, as 
compared to that in the civil law jurisdictions. Corporate criminal liability had not been 
recognised until the late eighteenth century in common law, partly because the 
corporation did not play an important part in economic life. More importantly, the 
common law rejected vicarious liability, namely, the principle that no one should be 

responsible for the act of another. Rejection of this principle was deep-rooted in English 
criminal law.128  The reasons for that rejection might be similar to those prevalent in 
modern continental criminal law. 

In civil law countries the punishment of corporations (including churches and 

127 This is the view of Winn, supra note 40 at 415 in ".... [l]t may well be urged that 
such a company as was the East India Company, having wide powers of 
government in a distant land and employing soldiers to maintain discipline, might 
be rendered guilty of either crime [murder or rape] by the orders of its directing 
body that a day of terror be inflicted on a recalcitrant city." 

128 Typical dictum which shows reluctance to hold corporations criminally liable on 
this basis is that "a corporation is not indictable but the particular members of it 
are", uttered by Chief Justice Holt in an anonymous case, 88 Eng. Rep.1518 (KB 
1701). See Brickey, Corporation CriminalLiabilily, Vol.1 (1984), Ch.2, p.14: 
"[A corporation] lacked physical, mental, and moral capacity to engage in 
wrongfW conduct or to suffer punishment. It could neither commit criminal acts, 
entertain criminal intent, nor suffer imprisonment. It had no soul, and so could not 
be blamed." 
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municipalities) has a much longer history than that of the history of the rejection of 
punishment of corporations, as Chapter 2 considers. It is only since the modern era that 
Continental criminal law has started to impose criminal responsibility upon each person 
as a unit individual. Modern Continental criminal law depends upon the extraction of 
truly guilty individual members from the corporation. All the Continental countries, as 
Chapter 3 and Chapter 4 examine, have been profoundly conscious of the need to subject 
illegal activities by corporations to some sort of sanctions. Most of these countries 
achieve sanction of corporations in the area of administrative criminal law. This situation 
does not mean a return to a former system of Continental criminal law before the modern 
era: it should be considered as in an extension of modern theories.'29  

In common law, the necessity of the punishment of corporations has abandoned such 
theoretical impedients as the principle of individual liability or the mens rea doctrine. 
This has been achieved in less than two centuries. The necessities and justifications 
(policy considerations) for corporate criminal liability established in common law can be, 
for example, presented as follows: 

the corporate business entity is so common that such liability is necessary 

to effectuate regulatory policy; 

the imposition of sanctions upon the stockholders will prompt them to see 

that the corporate business is so conducted as not to injure others or 

infringe upon public right and good order; 

often no one other than the corporation could be convicted, either because 

the offense is an omission of a duty imposed only on the corporations, or 
because the division of responsibility within a corporation is so great that 

it is difficult to fix on an individual; 

even when an individual agent could be convicted, it may be unjust to 

single out one person for substantial punishment when the offense resulted 

129 See, in particular, Manabe, "Kigyo Soshikitai Sekinonron he no Gimon" (The 
Criticism of Organisation Theory of Corporate Criminal Liability) (1980) 26 Law 
School 49. 
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from habits common to the organisation as a whole; 

the fines should be borne by those who received the fruits of the illegal 
enterprise so as to prevent unjust enrichment; and 

proceeding against the corporation (rather than merely against an 
individual) serves to link the offense with the corporation in the public 
mind ..... ii 130 

These grounds based on policy considerations rather than theoretical reasons may reflect 
certain characteristics of criminal law and justice in the common law as noted by 
Jescheck, a German scholar who states as follows: 

"Criminal law in common law seems to be based on such significantly practical 
purposes as the protection of the public security, order, and welfare rather than the 

idea of'penalty based on guilt' (der ethisch begrundern Schuldstrafe)." 131  

Jescheck's comment may be correct if the common law acknowledges that a corporation 
can be held criminally liable for all kinds of crime. This conclusion can be understood 
when the aims of criminal law are considered. As far as the aims of criminal law are 
concerned, there are three major rationales: rehabilitation, deterrence, and retribution.'32  
The first two are often said to be utilitarian in that they assess punishment from the 
perspectivee of 'socially desirable consequences', (for example, rehabilitation of the 
offender in the special sense, and deterrence of other possible offenders in the general 

130 LaFave & Scott, supra note 12 at 364-365. See also Williams, Criminal Law: 
The General Part (2nd ed., 1961), p.862. 

131 Jescheck, "Die Strafrechtliche Verantwortlichkeit der Personenverbande" (1953) 
65 ZStW210 at 222. 

132 For an understanding of the aims of criminal law in the context of the issue of 
corporate criminal liability, see, for example, Schlegel, Just Deserts for Corporate 
Criminals (1990); "Developments in the Law", supra note 2 at 1231-43; Yoder, 
"Criminal Sanctions for Corporate Illegality" (1978) 69 Journal of Criminal Law 
& Criminology 40. For a general discussion in civil law, see, for example, Roxin, 
Strafrecht, Allgemeiner Tell, Vol. 1(2nd ed., 1994), pp.39. 
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sense). On the other hand, according to the retributive theory, the imposition of criminal 
sanctions on a guilty person is justified mainly because it is morally proper to punish the 
person. As a consequence, the utilitarian theory holds that criminal sanctions must be 
imposed on the guilty person, whether individual or juristic, if society is to have 
beneficial consequences (eg., rehabilitation and/or deterrence) resulting from that 
punishment. The retributive theory interprets the punishment as justifiable if,  and only 
if, the guilty person is morally culpable. The requirement of mental state (especially, 
intention) reflects some degree of moral culpability before criminal punishment is 
imposed.'33  

Presently, in common law and in civil law jurisdictions, neither the utilitarian nor the 
retributive theory is exclusively supported. It may not be appropriate to impose criminal 
sanctions on the corporation for crimes requiring a mental state, obviously devoid of 
human consciousness or mental state from a retributive point of view. The resistance to 
the imposition of corporate criminal liability for crimes requiring a mental state on the 
part of civil law scholars focuses on the need for reconciliation with the retributive aims 
of criminal law. In other words, the emphasis on the retributive or moral aspects of 
criminal law is likely to reject the idea of corporate criminal liability for mens rea 
offences. 

In common law countries, the concept of corporate criminal liability is accepted in both 
areas of strict liability and mens rea offences. This acceptance gives common law 
countries some peculiarity in that the civil law countries do not necessarily accept 
corporate liability for crimes requiring mental state. As Chapter 4 surveys, policy 
considerations or deterrent purposes are dominant in the area of strict liability or 
regulatory crimes, such as alleviation of the prosecution's burden of proving mental state 
on the part of the defender. But the common law's acceptance of corporate criminal 
liability for mens rea offences, which depends on the concept of attribution of the actual 
offender (employee)'s constituent elements of crime to the corporation, favours the 

133 This summarised argument is argued further in "Developments in the Law", 
Ibid. at 1238. 
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utilitarian aspects over the retribution ones. From this point of view, Jescheck's 
comment suggests that, in common law countries, not only is the distinction between 
ma/a in se (= mens rea offences) and ma/a prohibita (= strict liability offences) 
bluned, but the differentiation between tort and crime is either blurred or abolished in 
the context of corporate liability. 135  Further, it might be concluded that criminal law is 
employed as a means to maintain social order and to extend social welfare principally 
from an utilitarian (for example, deterrent or preventive) point of view.'36  

These conclusions may be endorsed by some common law commentators' remarks 
Firstly, it is to be noted that Professor Glanville Williams objects to several justifications 
advanced in favour of corporate criminal liability: 

"Depriving wrongdoers of their ill-gotten gains is not a function of the criminal 

law, and in any event fines are usually unrelated to the gains and may penalise 

134 On this subject, see Wolfe, "Mala in Se: A Disappearing Doctrine" (1981) 19 
Criminology 131; Anonymous, "The Distinction between Mala Prohibita and Mala 
in Se in Criminal Law" (1930)30 Columbia Law Review 74. 

135 It should be emphasised that the doctrine of vicarious liability and the principle of 
identification originate from the tort doctrine, respondeat superior and alter ego 
respectively. See Lederman, supra note 105 at 288-293. For a discussion of the 
alter ego doctrine, see Leigh, "The Alter Ego of a Company" (1965) 28 Modern 
Law Review 584. 

136 For example, consider the case of the imposition of a criminal fine on a 
corporation. From a retributive or moral point of view, even when a corporation 
stops its illegal activities as a result of the imposition of a fine, this phenomenon 
should not be explained by deterrent effects consequent to the imposition of a fine. 
Given that the corporation is capable of moral consciousness, it should instead be 
interpreted in the form that the corporation is conscious that its activities were 
against the law. If the corporation still continues illegal activities in spite of the 
past imposition of a fine, or if the corporation was conscious that its activities had 
been against the law before the imposition of a fine, such consciousness may 
justify the punishment of the corporation. This way of thinking is an extension of 
Schuldprinzip to which Continental scholars attach importance in the area of 
criminal law. See Nishida, supra note 13 at 265. 



stockholders other than those who profited from the illegal activity."'37  

This objection warns of the confusion of the purposes of the imposition of criminal fine 
and that of civil compensation or redress. 

Professor Fisse's response to the objection that the concept of reactive corporate fault 
would result in excessive leniency toward corporations - why should corporate offenders 

be given a free bite at the apple of crime? - should be noted. In Professor Fisse's scheme 
"civil means of regulation, such as mandatory injunction, remedial orders of 

compensation, and facilitation of redress", are considered.'3' Professor Fisse's scheme 

may deny the alternative use of criminal law and civil means to regulate illegal activities 

by corporations. However, to deprive the wrongdoers from their ill-gotten gains, as 

Professor Williams says, only the civil means should be used. 

Reflection on some of these remarks will make clear that the common law approach to 

the issue of corporate criminal liability, as compared to civil law one, starts from 
"functional considerations" with the tendency of unification of criminal law and law of 

tort. "Functional considerations" may be defined broadly as considerations that any 
weaknesses of traditional theories should be overcome by efficacious approaches to 

practical issues, with traditional fixed ideas and systematical logic subordinated to 
functionality.139  A characteristic of functional considerations is that they start from a 

problem posed in social reality, and explore the logic most appropriate for a solution to 

the problem. In the context of the issue of corporate criminal liability, the common law 

begins from the social reality that "the great majority of business transaction in modern 
times are conducted through corporate bodies."4°  It then tries to overcome the 

137 Williams, supra note 131 at 581, 863. See also LaFave & Scott, supra note 12 
at 365. 

138 See supra text accompanying note 21. 

139 Manabe, supra note 130 at 50. 

'° New York Central Railroad v U.S. 212 US 481 (1909) at 496. This case may be 
judged as a leading case in which a corporation was held criminally liable for 
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weakness of traditional theories by exploring effective approaches. "If corporations were 

immunised from criminal punishment because of the early notion that a corporation is 

incapable of committing a crime, Congress would lose its only effective method of 

controlling corporate misconduct.'4' Finally, it attempts to reconcile the practical 

necessity of corporate punishment and theoretical difficulties that a corporation was 

considered devoid of" soul to damn and body to kick" 142  These views are not found in 

the civil law jurisdictions. In conclusion, the difference between adherence to the 

guarantee ftinction of criminal law in civil law and the adoption of the functional 

considerations in common law contributes to opposite approaches in both legal systems. 

offences involving mens rea in common law. 

141 Ibid. 

142 See the case of Sutton's Hospital, 77 Eng.Rep.960 (KB 1612) at 973. This phrase 
is argued in Coffee, "No Soul to Damn: No Body to Kick: An Unscandalised 
Inquiry into the Problem of Corporate Punishment" (1981) 79 Michigan Law 
Review 386, n.1. 
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PROPOSAL FOR INDIVIDUAL LIABILITY 

Given the criticisms made of the acceptance of corporate criminal liability in common law 
jurisdictions (especially, for mens rea offences), this chapter will focuse on the concept 
of individual liability as a substitute for corporate criminal liability. Within the proposed 
scheme of individual liability in the corporate setting, it is proposed that two targets may 
be held criminally liable for offences which occur in the course of the corporate business; 
namely, the individual employer(s) and employees who actually involve themselves in the 
offence. 

It is fundamental that where a corporate employee or employer actually commits an 
offence in the course of their employment, they are held liable as a perpetrator. Further, 
in cases where their involvement is the form of aiding-abetting, the rules of complicity 
apply. In both cases, whether in the civil law jurisdictions or common law, there is no 
need to introduce a special form of individual liability in the context of the corporation, 
as the present law is sufficient. 

There may, however, exist special cases where the corporate employee commits an 
offence in the course of business, in circumstances where his superior employer has 
neglected the (legal) duty to supervise the employee. If it is proved that the employee's 
offence would not have occurred unless his supervisor neglected to prevent the 
employee's culpable act, it might be said in some cases that the superior employer's 
neglect is more culpable than the actual offender's act. In this situation, the superiot 
employer would not be liable on the basis of complicity unless they behaved intentionally 
or recklessly. In consequence, the scheme of the concept of individual liability proposed 
in this chapter is confined to the superior employer.' 

In civil law jurisdictions, commentators have dealt with the issue in the context of the 

In this thesis, the word "the superior employer" has been used in various ways. It 
covers both the "enterpriser" and the "entrepreneur", as described in previous 
chapters. It includes both the person who manages or controls a corporate 
enterprise, and one who will share in the profits derived from the enterprise. 
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crimes of negligence or omission. The civil law commentators' main focus has been on 
the superior employer's negligent attitude towards his or her inferior employee's culpable 
act in the course of the company's business. As a result, an effort has been made in the 
civil law jurisdictions, firstly, to establish supervisory duties imposed on the superior 
employer. Secondly, the negligent attitude towards transgression by the inferior 
employee has been characterised as the improper discharge of supervisory duties. 

There is a fundamental difference between the focus on the superior officer under the 
principle of identification in common law and the scheme of individual liability in the civil 
law jurisdictions. As Chapter 1 points out,2  under the principle of identification, the 
determination of the individual officer's culpable act or mental state is used to establish 
the corporation's liability. The method for imposing punishment on the corporation is 
practically identical with that used in respect of the individual officer. The primary 
method concerns the attribution of the constituent elements of crime on the part of the 
individual officer to the corporation. In other words, the corporation is held liable on the 
basis of the other "person's" fault element. Under this principle, it can be argued that the 
punishment of the individual officer is supplementary to corporate criminal liability, 
rather than primary. 

Under the scheme of individual liability in civil law jurisdictions, the individual superior 
employer's liability is exclusive in that the superior employer is held liable for his own 
fault. Fault in this sense concerns the improper discharge of the superior employer's 
supervisory duties. It is suggested that this is preferable to the concept of corporate 
criminal liability. This is partly because of the mens rea doctrine that "an act or omission 
alone without guilty mind cannot be the basis of criminal responsibility"3. This doctrine 
requires that there be a guilty mind of an "actor". It is argued that such a guilty mind 
cannot exist in the corporation itself Hence this chapter focuses on individual liability 
as an alternative to corporate criminal liability. 

2 
Chapter 1, n.2. 

LaFave and Scott, Substantive Criminal Law (1986), Vol.1, p.'0. 
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Under the scheme of individual liability in the corporate context, the superior employer's 
liability is based on the improper discharge of his or her duties to supervise their inferior 
employees. The "inferior employees" mean the "actual offenders". The concept of 
improper discharge is relevant to the proof of crimes of negligence and omission. 
Japanese jurists consider the concept to be placed in the realm of crimes of negligence 
(especially, negligent homicide). In German jurisprudence, its relevance is to crimes of 
omission. In both jurisdictions, the following issues are considered: the nature of 
supervisory duties, the justification for the imposition of the duties on the superior 
employer, and the degree of discharge of the duties. 

The Nature of Supervisory Duties 

The term "supervisory duties" can roughly be defined as the typical duties imposed on 
the person who is in a supervisory position.4  In the context of the corporate business, 
"typical duties" may include a manager or foreman's duty in properly directing, 
instructing, or educating the inferior or subordinate employees not to cause accidents 
in the working place. It may be understood that the duty is not confined to a duty to 
direct, instruct or educate human employees. As indicated in The Queen v Denbo Pty 

Lt,5  typical duties can embrace a duty "to establish an adequate system of maintenance 
for [the company's] plant and vehicle", or a duty "to provide and maintain a safe working 
environment for employees of the company". In cases where the employer who is in a 
supervisory position fails to provide safe machinery and material installations, or human 
resources for security in the course of business and such failure directly causes a 
calamitous consequence, the failure can be judged as legally connected to the 
consequential harm. 

The supervisory duty to "provide safe machinery and material installations, or safe human 
resourcing for security" has been called by Japanese jurists "duties to establish a safe and 

Naito, "Kantoku Kashitsu" (The Negligent Supervision) (1989) Hogaku Kyoshitsu 
40. 

See Chapter 1. 
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secure system7.6  An interesting peculiarity concerning this type of duty exists in that the 
employer's failure to discharge the duty is not proximate to the criminal consequence 
caused by his employees. On the contrary, it is usual that his duties to organise any 
material installation or human recruitment must have been completed at a time well 
before the employee's calamitous act. 

As well as the duty to direct, instruct, or educate human employees, Japanese jurists have 
defined the duty to establish a safe and secure work system as follows: 

duty to instruct or train employees not to make any mistakes resulting in 
casualties during the course of daily operations; 

duty to establish particular systems designed to prevent the employees' mistakes; 
(for example, in some work places, to colour connecting lines in order to prevent 
connection error between machines); 

duty to establish a system whereby even if an employee does make some mistake, 
that mistake will not give rise to a dangerous result (for example, to install an 
alarm device or fire prevention equipment); 

duty to ascertain whether each employee behaves in accordance with systems 
established, and 

duty to ascertain how the installed systems operate.7  

In one Japanese criminal case concerning a fire accident, the Tokyo District Court found 
that a hotel owner improperly discharged the duty to establish a safe and secure system. 
The defendant was found guilty of a crime of "Death and Injury by Negligence in the 
Performance of Work' prescribed in Article 211. This case is known as "The Case of 

6 For detailed arguments on this duty, see Shibahara, "Kantoku Kashitsu" 
(Negligent Supervision) (1988) 404, 405 Hogczku Kyoshitsu 72, 98. 

See, for example, Ishizuka, "Kantokusha no Keiji Kashitsu ni tsuite" (On the 
Criminal Liability for Negligence on the Part of Supervisor) (1980) 942, 946, 948 
HanreiJiho 3,3, 10, at (948) 11. 
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Fire Accident in Hotel New Japan".8  

A fire which originated from a hotel guest's smoking in bed flared out of control and ran 

over the hotel through the corridors. The hotel, irrespective of having previously 

received repeated advice and recommendation by the Metropolitan Fire Board, had not 

installed sprinkler systems or any alternative fire prevention equipment on the sixth, 

eighth and tenth floors. Fire drills had not been held for hotel employees. As a result of 

the particular fire, the death toll of guests reached thirty-three.9  

The Tokyo District Court found the owner was responsible for both supervision of the 

management of his hotel and the responsibility over disaster measures.1°  He was 

convicted of a crime prescribed in Article 211.11  

On the precise content of his duty to establish a safe and secure system in this case, the 

Court said he should have done the following: 

installed sprinkler systems or alternative fire prevention equipment, and 

directed his subordinates to establish fire prevention systems (including fire 

drills). 12  

In relation to point "2", the Court held the defendant should have directed his 

S Tokyo District Court, 20 May, 1987, 1244 Hanrei Jiho 36. 

Ibid. 

10 Ibid. 

11 Article 211 prescribes: 

"A person, who fails to use such care as is required in the performance of 
profession, occupation or routines and thereby kills or injures another, shall be 
punished with penal servitude or imprisonment for not more than five years or a 
fine of not more than five hundred thousand yen. The same shall apply to a person 
who, by gross negligence, injures or causes the death of another." 

12 Supra note 8. 
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subordinates to design a fire prevention or fighting plan, to carry out periodic fire drills 

based on the plan, to check and maintain fire fighting equipment, and to operate them 

effectively in case of fire.'3  This indicatation from the Court gives some guidance on the 

constituent elements of the supervisory duty.'4  

The Justification for the Imposition of Supervisory Duty on the Employer 

The second issue to be tackled is why the supervisory duty should be imposed on the 

employer. This issue has been dealt with particularly in Germany. According to the 

Germany theory, the basis for the imposition of supervisory duty on the employer may 

be extracted from the employer's authority and position in the corporate setting. Peter 

Noll's explanation on the matter is as follows: 

"Criminal law must determine who had authority and responsibility to prevent a 

criminal act relative to business. Authority justifies responsibility, and 

responsibility vice versa. It is a clue for criminal law. Given that criminal 

13 Naito, "Kantoku Kashitsu ni tsuite"(On the Negligent Supervision) (1990) 
Hogaku Kyoshitsu 40 at 43. 

14 As a legislative model, Article 130 of German Gesetz über Ordnungswidrigkeiten- 
recht states: 

"A person who, as an owner of a corporation or an enterpriser, intentionally 
or negligently fails to take supervisory measures necessary to prevent 
violations of duties in the course of business which is imposed upon the 
owner and whose negligence entails criminal penalty or administrative fine 
(Geldbusse), shall commit an administrative offence, if such violation, which 
due supervision was able to prevent, occurs. The appointment, careful 
selection, and surveillance of supervisors form a part of supervisory 
measures." 

It must be noted, however, that in Germany this law is treated as administrative 
criminal law (Verwaltungsstrafrecht). For an understanding of the distinction 
between administrative criminal law and real criminal law in civil law countries, 
see Chapter 3 and 4. For a full account of Article 130 of this law, see Crammer, 
Karisruher Kommentar zum Gesetz uber Ordnungswidrigkeiten (1989). 
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responsibility justifies corporate superior officer's authority and financial interests 

stemming from his business, he must be warned with criminal responsibility in 

order to use his authority on the occasion that this corporation causes harm to 

a third party."5  

The basis for the imposition of the supervisory duty on the employer can also be 

explained as flowing from the employer's employment of the employees in the course of 

his business.'6  Namely, the employer, by using his or her control over labour and 

material means to perform the business purpose, extends the scope of their business 

activities. It would obviously be unfair if the employer was not subject to responsibility 

on the occasion of the occurrence of a risk of harm to third parties or to employees. 

Further, convincing accounts on the justification for the imposition of the supervisory 

duty on the employer in the corporate setting are given by SchUnemann. According to 

SchUnemann, the employer's control over labour and material means in the business can 

be explained by distinguishing between the ownership and the control of corporate 

objects or goods.'7  As a consequence of the system of the division of labour and the 

hierarchical system unique to the corporation, the form of control of objects in the course 

of business is transformed into joint control on the superior-inferior basis.'8  

It is considered that the person nearest to the objects (= the lower-level employee) has 

direct control over the objects. This person takes up a primary position of possession 

of the objects. But the person who has direct power to order this person enjoys an 

ultimate and even more comprehensive position of possession of the objects.'9  

15 Noll, Verhandlungen des 49 Deuschen Juristentages (1972), Vol 2, M. 28. 

16 For the detailed account of this point, see, for example, Thiemann, Auftichts-
pflichtverletzung in Betrieben und Unternehmen (1976), p.10. 

17 Schunemann, Unternehmenskriminalitat undStrafrecht (1979), p.95. 

18 Ibid. 

19 Ibid. at 96. 
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In the corporate hierarchy, especially in relation to corporate work, this ultimate 

possessor of the objects is more important than the primary controller (the lower-level 

employee). In addition, there is an upper level person who has power to order the 

ultimate possessor in relation to the objects"; namely, the owner of the objects. The 

higher the position of a person who has the power to order is, the more extensive is their 

power, whereas, the lesser is the degree of their direct control over the objects.2' The 

power of a (senior) higher employee to order lower ranking persons is accompanied with 

a legal duty to supervise them in the course of corporate work.22  If the lower employees 

do not sufficiently perform their role as primary controllers of the objects, the higher 

employee must supplement the lower employee's role with supervision stemming from 

their power to order the lower employees.23  

In Denbo's case, a truck driver was killed due to the truck's grossly defective brakes. 

According to Schunemann's reasoning, the truck in question would be equivalent to the 

object. The victim truck driver would be equivalent to being in possession of the object, 

and the individual officer (= the owner of the company) would be equivalent to the 

owner of the object. The individual officer's supervisory responsibility would be justified 

by his/her failure to properly supplement the victim's control the defective truck. In this 

case, it would be considered that the individual officer had power to stop the victim's use 

of the defective truck. 

The Degree of Discharge of the Supervisory Duty 

To what level the employer discharges their supervisory duty is the most difficult issue. 

There is no directly relevant case on point in Japan. German courts have established 

some rules relevant to the circumstances of the degree of discharge of the supervisory 

20 
Ibid. at 97. 

21 
Ibid. 

22 Ibid. at 98. 

23 Ibid. 
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duty on the part of Bauherr (building client or customer), Architeki' (architect), Bauleiter 

(construction foreman), and Oberbauleiter (senior building supervisor) to supervise 

Bauunternehmen (builder).24  In this subsection, German cases are considered. 

As early as the end of last century, the Reichsgericht (the Supreme Court of German 

Reich) tackled a case of a customers supervisory responsibility of a builder.25  This 

decision has been cited repeatedly in subsequent cases for reference to supervisory 

responsibility on the part of an architect or senior building supervisor. 

An architect L made a plan for building on his own land. The ground of the construction 

site was dug down by a builder K. In the course of digging, the soil wall fell in and a 

construction worker was buried alive. At the time when the accident occurred, L was 

engaged in plastering work at another construction site. 

The court of original judgment found L and K guilty of negligent homicide (fahrlassige 

TOtung). L's guilty verdict was based on his negligent discharge of duty to take 

preventive steps against any accidents during construction. 

However, the Reichsgericht denied this duty on the part of L. In this case, L was just 

a customer or client for the building on his own land. Although L was also an architect, 

he had no personal duty to carry out construction work or to direct it; for he entrusted 

the builder K with such work. Only in the case where a building client neglects due care 

(such as in selecting professionals for building construction), he may be held liable for 

the accident under construction. In this case, the Reichsgericht denied L's criminal 

liability for the construction worker's death.26  It so happened that the building customer 

24 It must be noted that the main point in these cases is the responsibility of 
supervisors of builders or construction foremen, employed by other company. This 
is not identical with the employer's supervisory responsibility for an act of his 
employee in the same company. 

25 Reichsgericht, 7 March, 1889 (RGSt 19, 204). 

26 Ibid. at 206. 
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was also the architect. However, the building customer is usually an amateur as far as 

the construction affairs are concerned. Bundesgerichtshof has followed this decision 

passed by Reichsgericht as the leading case. 

In analysing German cases, it is useful to consider Wilhelm Gallas' study on the subject 

of criminal liability of persons concerned in construction.27  According to Gallas' 

argument, criminal responsibility of the building customer for casualties caused by 

construction accidents is justified by the client's position to undertake risks resulting 

from the contract of construction.28  

Given that the customer is neither a professional in construction nor performs such work 

by himself, it is not justifiable to impose any duties on him, for example, a duty to take 

necessary steps to prevent the occurrence of a construction accident, or a duty to 

oversee such work.29  The duty imposed on the customer concerns supervisory duty at 

the preliminary stage of the construction. 

First of all, the customer undertakes a duty to supervise whether the construction plan 

is properly executed.3°  To entrust such a plan with a professional architect and its 

execution with a trustworthy builder suffices for the customer's discharge of the duty.31  

But when the customer starts to entertain apprehension with regards to the builder's 

professional knowledge, trustworthiness and personality, another duty arises on the part 

of the customer: he or she must directly supervise the process of the execution of the 

27 Gallas, Die strafrechtliche Verantwortlichkeit der am Bau Beteiligten (1963), 
pp.31, cited in Yamanaka, "Nishi-Doitsu ni okeru Kantoku Sekinin-ron" 
(Arguments on Supervisory Responsibility in West Germany), Ho to Seiji no 
Riron to Genjitsu (Theory and Practice of Law and Politics) (1986), pp.401. 

28 Ibid. at 34. 

29 Ibid. at 35. 

30 Ibid. at 36. 

31 Ibid. 
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construction plan.32  

Depending on the circumstances, he or she may have to intervene in the construction 

work. They may also have to change builders. Further, if the customer notices 

specifically dangerous conditions at the construction site, they must take preventive 

steps. If they ignore the conditions, they may not be able to avoid supervisory 

responsibility for accidents.33  

The question is whether or not this can be applied to the position of an architect or a 

senior building supervisor. The German Bundesgerichtshof (the Federal Court of 

Justice) has expressed its point of view on the matter in one case.34  

While digging on a construction site, an adjoining house collapsed. As a result, two 

construction workers and some of the residents were crushed to death. The Landgericht 

(the Regional Court) found a construction foreman S employed by a construction 

company R guilty for negligent homicide. 

In addition, the Landgericht found a structural engineer (Statiker) H guilty, as he took 

part in the construction as a senior building supervisor and was hired by a building client. 

H failed to give a worker B advice to fasten with kingbolts, which were necessary to 

lighten the atmospheric pressure stemming from the basement walls at the adjoining 

house in question.35  In this case, the Bundesgerichtshof refers to H's responsibility as 

follows: 

"In principle the structural engineer may take no responsibility. There are some 

32 Ibid. at 37. 

33 Ibid. at 38. 

34 Entscheidungen des Bundesgerichtshofes in Straj'sachen (Decisions of the Federal 
Court of Justice in Criminal Cases), 21 April, 1964 (BGHSt 19, 286). 

35 Ibid. at 287. 
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conceivable cases, however, where his omission becomes meaningful from the 

point of criminal law: a case where he undertakes a responsibility to select proper 

building constructors or construction companies, and a case where he notices a 

new source of risk caused by negligence on the part of building constructors. In 

these situations he should not remain passive." 

"H, as a senior building supervisor, should have seen to it that the process of 

construction would be brought under incessant surveillance. He should have at 

least been present at the scene of bolt-fastening."36  

In general, a question arises as to how the architect is held responsible for the risk to 

third parties accompanying the construction, after his undertaking of the surveillance and 

execution of construction. According to Gallas, the architect's undertaking is based on 

the contract with the client who renders the architect a "guarantor" of the risk.37  The 

architect's duties as the guarantor embrace a duty to meet his client's interest by seeing 

that the construction is executed in accordance with the contract, and a duty to maintain 

safe construction.38  

Based on the latter duty, the architect must detect any dangerous conditions and inform 

the builders. He or she must then give direction and advice on the occasion of 

construction.39  The indication and direction of correction of such dangerous conditions 

may suffice for the discharge of his duty. 

He is permitted to rely on his judgment that the builders will follow his direction with 

36 Ibid. at 290. 

37 Gallas, supra note 154 at 40. 

38 Ibid. at 41. See KOin Oberlandesgericht (Cologne Regional Appeal Court), 18 
March, 1969, MDR 1970, pp.232. 

39 Gallas, supra note 154 at 41. 
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regards to correction unless they object to it.40  There may be a question of which of the 

persons concerned in the construction (namely, the architect or the builder) should take 

a position of guarantor against such dangerous conditions. If the assessment of 

dangerous conditions is beyond the capacity of the architect, the builder must take the 

position of guarantor against the dangerous conditions." 

German cases and opinions suggest that the nature and degree of discharge of duties are 

specified on a case by case basis. A future question is the extent to which the general 

rule concerning supervisory responsibility can be applied in cases of corporate business: 

not only in cases of the construction work, but also in cases of,  for example, fire or 

explosion accident at the factory (mentioned cases), or environmental pollution. 

The Common Law Approach 

Individual liability in the corporate context has also been proposed by some common law 

commentators.42  Their suggestion is similar to the proposal made in this chapter except 

in one respect. In holding the superior employer liable, the civil law approach considers 

the employer's improper discharge of their supervisory duty on the basis of both 

negligence and recklessness. However, the common law commentators deny the 

supervisory responsibility in cases where the employer negligently discharges his or her 

supervisory duty. Their concerns focus solely on the reckless aspect of the employer's 

40 Ibid. 

41 Ibid. at 42. 

42 See, for example, Anonymous, "Developments in the Law - Corporate Crime: 
Regulating Corporate Behaviour through Criminal Sanctions" (1979) 92 Harvard 
Law Review 1227 [hereinafter cited as "Developments in the Law"]; Lederman, 
"Criminal Law, Perpetrator and Corporations: Rethinking a Complex Triangle" 
(1985) 76 Journal of Criminal Law & Criminology 285. It is to be noted that 
both commentators, as pointed out in Chapter 6, fundamentally deny the general 
acceptance of corporate criminal liability for mens rea offences. Instead, both 
suggest the administrative sanctions against illegal activities of corporations. The 
proposal for the idea of individual liability in the corporate context is made by them 
in their rationales against the idea of corporate criminal liability. 
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improper discharge of the supervisory duty.43  

43 The elements of mental state in most civil law jurisdictions differ from those of 
mens rea in common law jurisdictions. Generally, the concept of mens rea in 
common law is described as intention, recklessness or knowledge. Some common 
law jurists include negligence. See, for example, Card, Cross & Jones, Criminal 
Law (London, Butterworths, 12th ed., 1992) pp.57-87, in particular para 6.63-68. 
On the other hand, the elements of mental state in civil law are just two: intention 
(Forsatz or doT and negligence (Fahrlassigkeil orfaute). The scope of these 
concepts is thus different from that of the concept of "intention" and "negligence" 
in common law. A brief explanation of the difference is given below. 

Dangerous driving is used as an example for the explanation of each concept. 
Driver X was in a hurry to go to the airport on time and drove a car with high 
speed. It is obvious to ordinary prudent or reasonable peoples that the high speed 
would be very dangerous for the passerby who walked in a congested area. As 
a result, X ran over and killed one passerby with his car due to his high speed 
driving. Apart from traffic regulations, homicide is a matter of consideration on 
the part of a driver X. His mental state on the occasion of his hitting the victim is 
divided into the following four types: 

Firstly, X knew that his driving at high speed was dangerous for the victim 
and therefore had will, purpose, desire or intention that the victim's's death 
would result from this dangerous driving. It is said in this case that X killed 
the victim with intention both in common law and in civil law. 
Secondly, X knew that his driving at high speed was dangerous for the 
victim. He was also conscious that such driving could cause the victim's's 
death. But he did not have will, purpose, desire or intention that the victim's 
death would result from his dangerous driving. He just put the risk of the 
victim's death to the back of his mind because he was in a hurry to catch his 
plane. In this case, his mental state is described as "conditional intention 
(do/us eventualis, bedingter Vorsatz or dol éventuel) in civil law, whilst it 
may be treated as reckless in common law. Under the civil law system, it 
is treated as the same as the first case: that is, his mental state is intention 
in civil law. 
Thirdly, X knew that his driving with high speed was dangerous for the 
victim, but he was not conscious that such driving could cause the victim's 
death because he was confident of his driving skill. Therefore, he thought 
that he would not hit the victim with his car. In addition, he did not have 
will, purpose, desire or intention that the victim's death would result from 
his dangerous driving. In this case, his mental state is, in some 
circumstances, still treated as reckless in common law. But it is considered, 
in civil law, to be "conscious negligence" (luxuria or bewusste 
Fahrlassigkeit), which belongs to the category of negligence. 
Finally, he was not conscious that his driving at high speed was 
dangerous for the victim. As a natural consequence, he did not have will, 
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Under the concept of recklessness in common law, the employer is held liable as 
supervisor if he/she actually knew of a substantial risk of illegal acts by employees within 
his/her realm of authority.44  Knowledge of a potentially culpable condition in the 
corporate business imposes a duty on the employer to act non-recklessly to prevent the 
illegal act by employees. In these circumstances, he/she must inquire into the culpable 
condition and personally take necessary remedial actions. Even if he/she delegates to 
inferior employee the responsibility and authority to do so, under the reckless supervision 

scheme, such delegation itself may be reckless in cases where he/she "fails to consider 
the reliability and competence of the selected delegate".45  Furthermore, no matter how 

competent the delegate, his/her response could also be reckless if he/she failed to see to 
it that his/her instructions are obeyed by employees.46  

Under the negligent supervision standard, the employer is held liable for his negligent 

purpose, desire or intention that the victim's death would result from his 
driving. But it is obvious to ordinary prudent or reasonable peoples that his 
dangerous driving with high speed in a congested area would cause any 
victim's death. In this case, his mental state is considered to be "unconscious 
negligence" (negligentia or unbewusste Fahrlassigkeit) in civil law, and it 
is treated in the same way as the third case (negligence). This type of mental 
state is the very concept of negligence in common law. 

In conclusion, the concept of recklessness in common law stretches over the line 
between intention and negligence in civil law. In other words, the proposal for 
individual supervisory responsibility suggested in this chapter is based on the 
concept of negligence in civil law, which stretches over the line between 
recklessness and negligence in common law; yet it includes the area of negligence 
in common law. On the other hand, the suggestion made by common law 
commentators, as dealt with here, denies the supervisory responsibility based on 
the concept of negligence in common law. 

44 Developments in the Law, supra note 42 at 1272-73; Lederman, supra note 324-
330. 

45 Developments in the Law, Ibid. at 1275. 

46 Ibid. It is believed by the commentator(s) that "by holding corporate executives 
personally liable for failing to act responsibly to prevent corporate crime, the 
reckless supervision standard should effectively promote the ultimate goal of 
criminal regulatory statutes: the development of corporate operating procedures 
which minimise the probability of corporate violations." Ibid. 
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supervision and consequent failure to take preventive measures whenever he/she knew 
or should have known of an illegal act performed by employees. The point is that he/she 
is held supervisorily responsible not merely when he/she actually knew of the illegal act, 
but whenever he/she should have known of it.47  The common law commentators are 
reluctant to accept this type of liability primarily for two reasons: the problem of fair 
notice and overdeterrence. The problem of fair notice is, according to the commentator, 
concerned with the difficulty of determining precisely what he/she must do to protect 
him/herself from criminal liability. The overdeterrent problem might result, "as risk-avert 
officials would be likely to use excessive caution to ensure they do not run afoul of the 
uncertain standards."48  These problems also concern the governmental or legislative 
agencies because the agencies must elaborate on exactly what the supervisors have to do 
in order to exempt themselves from responsibility. According to the commentator, this 
phenomenon is not desirable, partly because "such detailed regulations would be difficult 
to formulate and rigid in their regulations", but mainly because "they (= the detailed 
regulations) might also foster fear of undue governmental intrusion into the internal 
affairs of corporations."49  

The proposal for individual supervisory responsibility suggested by a common law 
commentator as dealt with here, and the proposal in this chapter have much in common 
except one point: the denial of the concept of the employer's negligent supervision. The 
difference between negligence and recklessness in the context of the employer's 
supervision is a matter of degree. This is evident from what the commentator says as 

47 Developments in the Law, Ibid. at 1270-71; Lederman, supra note 42 at 
324-330. 

48 Developments in the Law, Ibid. at 1271. "For example, to simplify the task of 
supervision, superiors might so routinise the activities of subordinates as to 
dampen the creativity and independence of employees. Corporate efficiency might 
decline if supervisors chose not delegate authority but instead, to be sure, they 
learned of any illegal activity, devoted substantial amounts of their own time to 
overseeing lower-level employees." Ibid. at 1271-72. Lederman also criticises this 
point. 

49 Ibid. at 1272. 
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follows: 

"Punishing reckless supervision..., would raise fewer problems of fair notice and 

overdeterrence. Though the problem of fair notice as to what constitutes 
inadequate supervision does not disappear under the reckless supervision standard, 

culpable conduct is more easily identified and avoided under this standard, since 
it prohibits only the more extreme failings. The dangers of unfairness and 

overdeterrence which remain as a result of the vagueness of the reckless 

supervision standard could be alleviated if adoption of common preventive 

measures were generally treated as establishing nonrecklessness."5°  

In this extract, how effectively the problem of fair notice and overdeterrence inherent in 

the negligent supervision standard is alleviated, is not specified in the case of reckless 

supervision. The problem of the degree which lies in the difference between the reckless 
supervision standard and the negligent supervision standard is concerned with the 
common law approach as to how the concept of negligence and recklessness is 

differentiated. If the distinction between them is made dependent solely on whether or 

not the improper discharge of supervisory duty is "only the more extreme failings", in 

the context of the individual liability proposal, the denial of the negligent supervision 

standard cannot be supported. 

SUMMARY 

It is suggested in this chapter that there are two targets when an offence is committed 
in the corporate setting: an actual offender (usually, a lower-level employee), and his/her 

supervisor (usually, an employer). When the employer alone commits a crime, under this 

50 Ibid. at 1275. As examples of "common preventive measures", the commentator 
enumerates the following things: outside audits, regular inspections, periodic 
reports from subordinates, and other precautionary practices of maintenance, 
detection, and remedy, and the issue from the enforcement agencies of advisory 
opinions, approving specific precautionary schemes proposed by individual 
corporations. Ibid. 
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chapter's scheme, the employer is held liable as a perpetrator. When the employee 

commits a crime, which proves the employer has acted in an aiding-abetting form, the 

employee is held liable as a perpetrator while the employee as an abider-abetter. Finally, 

when the employee commits a crime and the employer improperly discharges his 

supervisory duty, the employer is held liable for his own improper discharge. As a matter 

of legislation, it may be desirable to prescribe the employer's supervisory responsibility, 

as done in Article 130 of German Gesetz über Ordnungswidrigke lien, independently of 

the responsibility of the actual offender (= his employee). 

Unlike the situation of supervisory responsibility in another social setting, such as the 

parents' supervisory responsibility of their child(ren), the employer's supervisory 

responsibility in the corporate setting has its distinctive nature. The employer and 

employees collaborate in corporate business. They usually take the vertical or pecking 

relationship in the corporate hierarchy. The employer's supervisory duty results from 

such relationship. 

In Gallas' analysis of the degree of supervisory duties on the part of customers, 

architects, and senior building supervisors, the concept of share or allocation of 

supervisory duties plays a crucial role.5' In the corporate business, generally speaking, 

realities exist so that the greater the reliance of the superior upon his/her inferiors is, the 

lesser the frequency of the superior's close scrutiny of them at work will be. Both 

divisions, separation or specialisation of labour and efficiency of labour energy depends 

upon such realities in the corporate setting. In consequence, it is suggested that if the 

reliance of the superior upon his/her inferiors can be recognised as adequate, the 

entrusting and delegation of assigned tasks to the inferiors based on the superior's 

adequate reliance on them, should also be recognised by the law. Otherwise, the division 
of labour itself might be unlawftil.52  

51 The similar concept can be found in the common law commentator's analysis of 
the reckless standard supervision. See supra note 45. 

52 For a fill account of the law's recognition of the superior's reliance on the inferior 
in the corporate setting, see Nishihara, "Kantokusekinin no Genkaisettei to Shinrai 



219 

Operational requirements of civil engineering and construction work at factory plants, 
considered above, are typically performed under a chain of corporate activities. For the 
most part, this involves multiple members of the corporation.53  As a matter of course, 
the practice of division and specialisation of labour governs these operations. Even in 
such a complicated structure, it is possible to hold the superior liable, by judging the 
adequacy of delegation of authority for each task to his/her inferiors. 

It can be said that the suggested approach of individual liability in the context of the 
corporation may apply in or replace almost all the cases of corporate liability. Although 
a corporation is held liable for crime in common law jurisdictions, its guilty members are 
actually involved in crime in the form of either commission or omission. It may be even 
more true of the concept of "corporate culture" prescribed in the Criminal Code Act 
1995 in Australia.54  Even in cases where "a corporate culture existed within the body 
corporate that directed, encouraged, tolerated or led to non-compliance with the relevant 
law", individual member's behaviours must have actually contributed to such non-
compliant "corporate culture". Furthermore, even if it is said that "the body corporate 
failed to create and maintain a corporate culture that required compliance with the 
relevant law", individual members must have actually failed to do so. Without an 
individual members' act or omission, a corporation's fault cannot be constructed. There 
is still room for criminal law's attention to such guilty members in the corporate setting. 

no Gensoku"(Limitations on the Scope of Supervisory Responsibility and the 
Reliance Rule) (1978) 30Hoso i/ho 181, 365, at 194. 

53 Ibid. at 385. 

54 S 12 (2). See Chapter 7. 
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A number of factors revealed in the thesis form the basis of the conclusion which follows. 
By tracing the history of corporate criminal liability in both civil law and common law 
jurisdictions in Chapters 2 and 5, a vivid contrast between the two systems became 
evident. In the European continent, the idea of group, collective, or corporate 
punishment had been widely accepted until the 18th century. Collective responsibility 
was legitimised by the prevailing theories of corporate personality. Presently, however, 
as Chapter 3 examined, theoretical obstacles exist in criminal law which impede the 
general acceptance of corporate criminal liability in most civil law jurisdictions. Instead 
of a general acceptance of corporate criminal liability, civil law jurists have been devoted 
to drawing a distinction between criminal law and administrative criminal law offences 
in order to impose special administrative sanctions on the corporation. These 
administrative sanctions are confined to the category of administrative criminal law. The 
distinction permits the theoretical reconciliation of competing doctrines in criminal law 
which in turn permits the imposition of sanctions on the corporation. As a result, the 
idea of corporate liability is accepted in the restricted area of administrative criminal law 
in most civil law jurisdictions. 

The civil law view as described above is currently observed in Germany, Japan, 
Switzerland, Spain, Belgium and Italy. In the French and Dutch jurisdictions, however, 
the attempt to distinguish criminal law from administrative criminal law has been 
abolished in the context of corporate criminal liability. In these jurisdictions, 
corporations are held criminally liable almost as broadly as natural persons are. 

In the common law jurisdictions, by way of contrast, the idea of corporate criminal 
liability started in the 18th century. As Chapter 5 outlined, a gradual expansion of the 
scope of corporate criminal liability in the common law jurisdictions can be observed. 
In the process of the expansion of the scope of corporate criminal liability in common 
law jurisdictions, three techniques have been used: the doctrine of vicarious liability, the 
principle of identification, and the organisational approach. As Chapter 6 considered, 
the doctrine of vicarious liability and the principle of identification have been developed 
by the courts of common law countries such as the United States and the United 
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Kingdom. Through discussing arguments for and against the techniques used to impose 
liability, common law commentators have displayed a variety of attitudes towards 
corporate criminal liability. The current trend in relation to corporate criminal liability 
in common law jurisdictions (especially, in Australia) is, as Chapter 7 showed, a further 
expansion of the scope of corporate criminal liability. As part of this trend, the 
organisational approaches have been advocated by several common law commentators. 

This thesis, especially Chapter 8, concentrates on a criticism of these common law 
approaches from the standpoint of civil law theories. The purpose of Chapter 8 is 
primarily concerned with challenging some of the rationales underlying the views which 
favour corporate criminal liability by common law scholars. The failure to deal with the 
overspill problem and the expedient answers given in the common law to the difficulty 
of locating the guilty personnel in complicated corporate hierarchy are noted. The 
criticisms developed in Chapter 8 give credence to Leigh's remarks: 

"It is perhaps not surprising that European scholars look askance at common law 
doctrines.....To many European scholars......the common law system seems to 

have set the theoretical problems aside rather than to have solved them."1  

Based on the criticisms raised in Chapter 8, Chapter 9 suggested an alternative approach 
to the issue of corporate criminal liability. The theories governing this chapter are based 
on how the criminal law theories can be used to locate the guilty personnel in the 
corporate hierarchy (especially, top-management personnel). Under the suggested 
proposal, the superior employer is the primary target. The basis for individual 
responsibility is the employer's improper discharge of his/her supervisory duties. 

Although confined to negligent homicide or crimes of omission, the model of individual 
liability in the context of the corporation considered in Chapter 9 suggests, to some 
extent, a solution to the issue of corporate criminal liability. The suggested proposal may 

Leigh, "The Criminal Liability of Corporations and Other Groups: A Comparative 
View" (1982) 80Michigan Law Review 1508 at 1527. 



223 

not satisfy common law scholars who have readily accepted the idea of corporate 
criminal liability. As a minimum, it is suggested that the emphasis on individual roles in 
the corporate hierarchy, rather than the abandonment of the identification of culpable 

personnel, should be reconsidered. 

From a comparative perspective, it may be observed that legal opinions concerning the 
issue of corporate criminal liability are reduced to the following three categories. These 

opinions are evident in both common law and civil law countries. 

opinions which reject any acceptance of corporate criminal liability in criminal 

law. Instead, they suggest limited scope of corporate liability only in the area of 

strict liability or administrative crimes (e.g. most civil law scholars and decisions 

of courts in the civil law jurisdictions)2; 

opinions which hold a corporation criminally liable by use of the concept of 

attribution of the elements of crime on the part of the actual offender to the 

corporation (e.g. most common law courts and the French and Dutch position). 

This opinion includes the doctrine of vicarious liability and the principle of 

identification.3  And 

opinions which attempt to construct corporate fault peculiar to the corporate 

defendant in order for the corporation itself to be held criminally liable (e.g. 

Professor Fisse's opinion and that adopted by the Australian Criminal Code Act 

(1995). 

Each of these views have theoretical and practical problems to overcome. As noted in 
this thesis, the first group of opinions (above) are accepted in most civil law jurisdictions. 

2 See Chapter 3-4. 

See Chapter 5-7. 

See Chapter 6-7. 
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Some common law scholars suggest the same.5  This opinion is subject to a practical 
question on whether or not both the imposition of criminal penalty on individual 
superiors in the corporate setting and that of administrative sanctions on the corporation 
suffice to deter illegal activities of corporations. Some critical points which have been 
made by those who hold opinions expressed in group (2) and (3) (above) concentrate on 
how to utilise criminal law to deter these activities by the corporation. If it can be 
empirically proved that the use of criminal law in the area of corporations serves the 
deterrent aim of criminal law, the opinions which reject theories of corporate criminal 

liability ought to be reconsidered. 

The group of opinions categorised in "(2)" above are adopted in both the common law 

and civil law jurisdictions. The use of attribution of the elements of crime to hold a 
corporation criminally liable is firthly entrenched in the criminal justice system in some 

civil law countries (e.g. France and the Netherlands) and in much of the common law 
world. The attribution opinion leaves no room for doubt on the adequacy of the use of 

criminal law for the purpose of the punishment of corporations. The constituent 

elements of crime (actus reus and mens rea in common law, and Tatbestand, 

Rechtswidrigkeit, and Schuld in civil law) on the part of the corporation, according to 
this opinion, can be ftilfilled by the natural person (ie., the actual offender who belongs 

to the corporation). Under the doctrine of vicarious liability, the scope of the natural 

person may include lower-level employees of the corporate defendant. On the other 
hand, under the principle of identification, it embraces only senior officers of the 
corporation. 

Within the group of views expressed in "(2)", it must be noted that, whether vicarious 

or direct, the corporation is treated as a legal "person". If the corporation can be held 
criminally liable in the area of criminal law, the corporation must be the subject or 

"sufferer" of consequent criminal penalty. In contrast, the actual offender him/herself 

(ie., a natural person) who belongs to the corporation is always treated by criminal law 

as the subject of the criminal penalty. Within this school of thought, the actual offenders 

See Chapter 6. 
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cannot escape criminal responsibility for their criminal act in the context of corporate 
criminal liability. This view of corporate criminal liability uses the constituent elements 
of crime on the part of the actual offender for the imposition of criminal penalties both 
on the actual offender and on the corporation. The criticisms used by Japanese and 
German scholars who hold the opinions described in group "(1)" above are directed 
towards this dual use of criminal responsibility. This view argues that the constituent 
elements of the crime must exist on the part of one "person". The common law courts 

adhere to the view that it is possible to use the elements of a crime on the part of the 
natural person for the punishment of the corporation. From the perspective of civil law 

scholars, criticism of this approach will continue in the future. 

The appearance of the opinions expressed in group "(3)" above is based on criticisms of 

the second group of opinions "(2)" mentioned above. The main objective of this group 

is to construct corporate fault irreducible to each corporate member (ie., the natural 
persons). In this school of thought, there is a denial of the dual use of the constituent 

elements of the crime on the part of the actual offender. Under this opinion, the 
corporation can be held criminally liable for its own fault (sometimes expressed as the 

"corporate culture"). This school of thought, however, does not succeed in its 1.  
construction of the constituent elements of the crime peculiar to the corporation: the 

concept of "fault" in this context only means mens rea. As pointed out in Chapter 8,6 

this opinion still depends on the concept of "attribution" of the actual offender's criminal 

act or actus reus to the corporation. The Australian Criminal Code Act (1995) 
articulates the concept of attribution in the context of criminal act or physical elements 

of crime.' Under this Act, the corporation is held criminally liable for its own fault, but 
this criminal liability is based on the act of another person (ie., the actual offender, 
namely, a natural person). This phenomenon does not furnish any solutions to the 
problems inherent in opinions held in group "(2)" mentioned above. The future task to 

be tackled by the adherents to corporate fault irreducible to each corporate member is 

6 See Chapter 8, n.70. 

Criminal Code Act 1995, section 12.2. 
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to construct "corporate actus reus", holding the corporation criminally liable for its own 
act. The task concerns explaining how such invisible, fictitious, and intangible entities 
can perform a criminal act or omit to do something required by law without the concept 
of attribution of the natural person's physical elements of the crime to the corporation. 

SchUnemann has noted that the gap between common law and civil law approaches to 
the issue of corporate criminal liability has become closer.8  This observation can be 

supported by trends in both jurisdictions. For example, as Chapter 3 briefly surveyed, 
the Dutch Criminal Code has completely adopted the idea of corporate criminal liability. 
The French Penal Code will prescribe some provisions concerning corporate punishment. 
Japanese statutes, as Chapter 4 examined, have started to impose larger fines on the 
corporation independently of the punishment of individual perpetrators. By adopting the 
principle of identification, as Chapter 5 considered, English courts have restricted the 

scope of corporate criminal liability to liability based only on the act of senior officers. 
Leigh also notes that there are some similarities between the common law and civil law 
on the issue of corporate criminal liability: 

"In the process, European systems and common law systems often throw up 
broadly similar rules, especially as regards sanctions against officers......It seems 
clear that there is a community of interest and a sufficient similarity among 
frmndamental ideas for each system to learn from the other, and, from a European 
point of view, there is every reason to believe that we can achieve a useful 
measure of harmonisation as well".9  

For "a useful measure of harmonisation" to be achieved, a further (intercontinental) 
comparative study on the issue of corporate criminal liability is necessary. It is hoped 
that this thesis has served as a basis for future comparative studies. 

8 SchUnemann, Unternehmenskriminalitdt und Strafrechi (1979), Ch.4. 

Leigh, supra note 1 at 1528. 
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It is conceivable that friture comparative studies on the issue of corporate criminal 
liability will be made from a number of different perspectives. It is suggested that to 
make a further comparative study on relevant rules and doctrines of criminal law of both 
legal systems, a theoretical comparison of the constituent elements of the crime is 
indispensable. Concepts such as Tat bestand, Rechtswidrigkeit, Schuld, actus reus, and 

mens rea will require clear analysis.1°  The comparative analysis of the structure between 

Unterlassungsdelikte and crimes of omission", and Fahrlassigkeitsdelikte and crimes 

of recklessness or negligence are fundamental matters which need analysis for any study. 

In the context of the issue of corporate criminal liability from a comparative perspective, 
the difference between mens rea and Schuld must be emphasised. The need to place 

special emphasis on the difference between the two concepts lies in the fact that, in 
common law, the attribution of mens rea or mental states on the part of actual offenders 
to the corporation is accepted whilst in some civil law it is not. Furthermore, it is also 

significant to pay attention to the difference between the structure of crimes of omission 

and that of Unterlassungsdeli/cte, and the difference between crimes of recklessness or 

negligence and Fahrldssigkeitsdeiikte. It is apparently theoretically easier (especially for 

the organisational approaches) to construct the concept of corporate criminal liability for 
these kinds of crime than crimes requiring affirmative act or intention. 

Field studies relevant to the issue of corporate criminal liability will contribute to a 

solution of the problem of how to identify the guilty personnel in the corporate setting. 
Statistical data will be valuable to determine what type of company has the tendency to. 

engage in illegal activities, or what type of crime is likely to be undertaken.'2  Further 

10 On the theme, see, for example, Eser, "Justification and Excuse" (1976) 24 
American Journal of Comparative Law 621; Silving, Criminal Justice (1970). 

See, for example, Fletcher, "Criminal Omissions: Some Perspectives" (1976) 24 
American Journal of Comparative Law 703. 

12 For an introduction to the practical status of law enforcement on how to control 
illegal activities of corporations in the USA, see generally, Machida, "Amerika 
Gasshukoku ni okeru Hojin Shobatsu no Seido to sono Unyo no Jitsujo" (The 
System of Corporate Punishment and the Status of its Practice in the United States 
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legislative and case studies on the issue of corporate criminal liability might also be made 

in the future, including other common law and civil law countries. 

The focus in the future should be upon the types of crime peculiar to corporate business 

activities, such as environmental pollution offences" and business or economic crime.'4  

This thesis was not concerned specifically with those types of crime. However, if the 

idea of corporate criminal liability, or the idea of individual criminal liability in the 

corporate setting becomes more entrenched either in common law or in civil law 

countries in the future, the next step to be taken may be to demonstrate how illegal 

activities of the corporations which cause these offences should be subject to sanctions. 

It must be determined whether criminal law can effectively control corporate activities 

of this type. It will be desirable in the future to develop the issue of corporate criminal 

liability from the perspective of dealing with offences of the type described. Many of 

these offences have transnational implications and may involve different legal traditions. 

of America) (1980) 23-2, 5, 7, 9 Keisatsugaku Ronshu 132, 99, 11, 138. The 
author was a prosecutor at the Tokyo District Public Prosecutors Office and this 
article is based on his field research in the USA 

13 For a comparative survey of the legislative status of the environmental pollution, 
see (US) Subcommittee on Crime of the Committee on the Judiciary, House of 
Representatives (96th Congress, 2nd Session), Corporate Crime (Washington, US 
Government Printing Office, 1980). 

14 For a comparative study on the European status of economic crime, see teigh 
(ed.), Economic Crime in Europe (London, The London School of Economics 
and Political Science, 1980). 
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