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ABSTRACT 

Section 31 of the Criminal Code Act 1983 (NT)1  is a unique provision which has no parallel 
in the common law or in other Australian Code jurisdictions. Its provisions raise a number 

of fundamental issues relating to general principles of criminal responsibility. The aim of 
this thesis is to identify those issues and to highlight the problems posed by s 31 and 

associated provisions of the Code. This thesis offers possible solutions to those problems. 

Those proposed solutions do not, however, profess to provide definitive answers, but are 

put forward with a view to stimulating further investigation of those problematical areas of 
the Code and the ways in which those difficulties might be resolved by legislative action - 
leading to an improvement of the criminal law of the Northern Territory. 

Some of the problems with the Code may also exist in other Code jurisdictions. Therefore, 
the analysis undertaken by this thesis, and the recommendations made therein, have a 
broader application, and may be of interest to legislators in other jurisdictions. 

The first issue concerns the jurisprudential construct in which the Criminal Code (NT) 
operates, with particular emphasis on s 31 which treats the absence of intention or 

recklessness as a criminal law excuse. The second relates to the operation of s 31 and s 
322 (an associated section) as general provisions for criminal responsibility and their 

application to specific offences, that is, the extent to which they control and govern the 
scope of specific offences. The third concerns the practical application of ss 31 and 32 to 

particular offences and involves the marrying of the mental elements in those two sections 
with the physical elements of an offence. The fourth and final issue concerns the nature 

and scope of the mental elements prescribed by ss 31 and 32. 

Section 31 provides: 
"(1) A person is excused from criminal responsibility for an act, omission or event unless it was 
intended or foreseen by him as a possible consequence of his conduct. 

A person who does not intend a particular act, omission or event, but foresees it as a possible 
consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal 
responsibility for it if, in all the circumstances, including the chance of it occurring and its nature, an 
ordinary person similarly circumstanced and having such foresight would have proceeded with that 
conduct. 

This section does not apply to the offences defined by Division 2 of Part VI.,,  
2  Section 32 provides: 

"A person who does, makes or causes an act, omission or event under an honest and reasonable, but 
mistaken, belief in the existence of any state of things is not criminally responsible for it to any greater 
extent than if the real state of things had been such as he believed to exist." 
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INTRODUCTION 

Section 31 of the Criminal Code Act 1983 (NT)1  is a unique provision which has no parallel 

in the common law or in other Australian Code jurisdictions. Its provisions raise a number 

of fundamental issues relating to general principles of criminal responsibility. The aim of 

this thesis is to identify those issues and to highlight the problems posed by s 31 and 
associated provisions of the Code. This thesis offers possible solutions to those problems. 

Those proposed solutions do not, however, profess to provide definitive answers, but are 

put forward with a view to stimulating further investigation of those problematical areas of 
the Code and the ways in which those difficulties might be resolved by legislative action - 
leading to an improvement of the criminal law of the Northern Territory. 

Some of the problems with the Code may also exist in other Code jurisdictions. Therefore, 
the analysis undertaken by this thesis, and the recommendations made therein, have a 

broader application, and may be of interest to legislators in other jurisdictions. 

The first issue concerns the jurisprudential construct in which the Criminal Code (NT) 
operates, with particular emphasis on s 31 which treats the absence of intention or 

recklessness as a criminal law excuse. The second relates to the operation of s 31 and s 
322  (an associated section) as general provisions for criminal responsibility and their 
application to specific offences, that is, the extent to which they control and govern the 
scope of specific offences. The third concerns the practical application of ss 31 and 32 to 

particular offences and involves the marrying of the mental elements in those two sections 
with the physical elements of an offence. The fourth and final issue concerns the nature 
and scope of the mental elements prescribed by ss 31 and 32. 

Part 1 examines the theoretical construct within which the Criminal Code (NT) operates. 
The Code adopts a unitary approach to criminal responsibility in which the elements of an 
offence are conflated with defence elements - matters of excuse and justification. That 
conflationary approach is most evident in s 31 which treats the absence of an essential 
mental element of an offence as an excuse. The conflation is further accomplished by 

For the sake of convenience this Act is hereinafter referred to as the Criminal Code (NT). Section 31 
provides: 

A person is excused from criminal responsibility for an act, omission or event unless it was 
intended or foreseen by him as a possible consequence of his conduct. 

A person who does not intend a particular act, omission or event, but foresees it as a possible 
consequence of his conduct, and that particular act, omission or event occurs, is excused from 
criminal responsibility for it if, in all the circumstances, including the chance of it occurring and its 
nature, an ordinary person similarly circumstanced and having such foresight would have proceeded 
with that conduct. 

This section does not apply to the offences defined by Division 2 of Part VI." 
2  Section 32 provides: 

A person who does, makes or causes an act, omission or event under an honest and reasonable, 
but mistaken, belief in the existence of any state of things is not criminally responsible for it to any 
greater extent than if the real state of things had been such as he believed to exist." 



treating conventionally regarded justificatory and excusatory defences such as self-

defence, provocation, necessity (sudden and extraordinary emergency), duress, insanity 

and mistake of fact as inherent elements of an offence. 

It will be argued that, by adopting a unitary theory of criminal liability, the Criminal Code 

(NT) fails to meet one of the basic requirements of a criminal code in that it fails to 

embrace a rational and coherent theory of criminal responsibility: 

In accordance with the view expressed by Bentham, a codified system of criminal law 
should proceed systematically from basic principles to practical corollary to the 
construction of an internally harmonious and philosophically grounded system. 

The theoretical-practical approach to the codification of the criminal law - "a dialectic 
between theory and practice"4  - acknowledges the primary need for a coherent theory of 
criminal legislation.5  

In choosing a coherent theory of criminal legislation, it is essential that the theory "secure 

the understanding and acceptance of the law by the community". 6  As the criminal law is a 
social institution designed to regulate human conduct, the chosen theory should reflect 
and embody, so far as practicable, the way we live, including our assumptions about our 

place in the world, and the way we think and act as human beings.7  The chosen theory 
should also be "in tune with the moral or normative values and expectations of the 
community".8  The theory should at the same time be capable of accommodating the trend 
in recent times towards the proscription of conduct which bears no connection with moral 
wrongdoing, namely, offences of strict liability.9  Furthermore, it should be "sufficiently 
responsive to rapidly changing social, economic and political reality that it does not remain 
frozen in concept at the time of enactment".10  

This thesis advances a theory of criminal responsibility which attempts to fill the 

jurisprudential void created by the Code's lack of a coherent theory of criminal 
responsibility and at the same time satisfy the various requirements of a coherent theory of 

Linden A and Fitzgerald P,' Recodifying Criminal Law" [1987] 66 Canadian Bar Review 529 at 530. 
Linden and Fitzgerald, ri 3 at 532-533. 
O'Connor D and Fairall P, Cr/rn/na/Defences (2d  ed, Butterworths, Sydney, 1988), preface, vii. 
Yeo S, Compulsion in the Criminal Law (The Law Book Company Limited ,Sydney, 1990), p3. 
Fletcher G, Rethinking Criminal Law (Little Brown and Co, Boston, 1978) pp  801- 802 where the 
author makes the simple point that the criminal law should express the way we live. 
Yeo, n 6, p 3. As Lord Diplock stated in Hyam v DPP [1975] AC 55 at 90: 
"(legal rules) must reflect contemporary views of what is just, what is moral, what is humane." 
The Canadian Law Reform Commission has addressed this aspect: 
"Secularisation of criminal law has a major impact on the methodology of law reform, since the 
ordinary citizen can no longer be sure that religious and moral standards will be helpful guides for 
ascertaining in advance the prohibitions of the criminal law. Statutory offences are increasing in 
number and strict liability in many fields has replaced, as the standard of liability, the individual's 
blameworthy frame of mind... Criminality, in the broad sense, is no longer coterminous as in earlier 
societies with a religious taboo or an act the 'good' citizen would not commit......: Law Reform 
Commission of Canada, Criminal Law: Towards a Codification (Study Paper, 1976), pp  21-22. 

10  Goode M, "Codification of the Australian Criminal Law" (1992)16 Crim L.J. 10 at 18. 



criminal legislation. The proposed theory is based on a conceptual cleavage between the 

elements of an offence and defences in the nature of excuses and justifications. The 

theory adopts a binary approach to criminal responsibility. Criminal responsibility depends 

upon (1) proof of a criminal wrong which is satisfied by proof of the elements of an offence 

and (2) proof of the absence of any defence justifying or excusing the commission of that 

criminal wrong.11  

Within this general theory of criminal responsibility two sub theories are advanced. The 
first relates to the nature of criminal wrongdoing or a criminal wrong. The second relates to 

the nature and role of excuses and justifications within the criminal law. 

According to the first theory every offence entails the violation of a prohibition or obligation 

imposed by the criminal law. Every offence consists of a physical element (or elements)12  
and a fault element (or elements)  13. This theory bridges the gulf between "real crime", 
which is fault based,14  and negligent and regulatory offences which are traditionally 

regarded as not being "fault" orientated. The cornerstone of this theory is the recognition of 

"voluntariness" as a mental fault element which is, subject to some minor exceptions, 
common to all offences. 

This thesis also identifies other "fault" elements in relation to offences of negligence and 
offences of strict liability which have often been overlooked or understated. These "fault" 

elements are "negligence" (both as a type of conduct and as a state of mind) and "the 
absence of an honest and reasonable mistaken belief as to the existence of a state of 
things". 

A combined theory of excuses and justifications is advanced. According to that theory, 

excuses presuppose a criminal wrong, that is, the commission of an offence. The sole 
function of excuses is to excuse the commission of an offence. There is a direct 
relationship between excuses and the element of "fault" that permeates all offences: 

excuses lessen the fault that attaches to the offender in relation to the commission of an 
offence. The criminal law acknowledges a variety of conditions or circumstances which 

This is the approach taken by the Criminal Code Act 1995 (Cth) which was born out of a failed 
experiment to establish a uniform criminal code for all jurisdictions in Australia. That statute is 
hereinafter referred to as the Criminal Code (0th). See the following observations made by Leader-
Elliott in relation to Chapter 2 of the Code: 
"Chapter 2 adopts a binary structure in which 'responsibility' is a compound resulting from proof of all 
the elements of the offence, combined with disproof or failure of all defences that are open on the 
evidence.": Leader-Elliott I, "The Commonwealth Criminal Code" Judicial Officers Bulletin, December 
2001, Vol 13 No 11 at 81. This article is an edited version of a paper presented to the Australian 
Institute of Judicial Administration Magistrate's Conference, Melbourne, 20-21 July 2001. 
The physical elements of an offence may include any one of the following or a combination thereof: an 
act, omission, circumstances attendant on the doing of an act or omission (that is, attendant 
circumstances) , a state of affairs ( or things) or an event. 

13  Conventional fault elements comprise the following states of mind: intention, recklessness, knowledge 
and belief. 
The requisite fault element is supplied by the presence of culpable states of mind such as intention or 
recklessness. 
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have the effect of reducing an offender's culpability with respect to the commission of an 

offence to such an extent that the offender can be properly excused by the State from 

criminal responsibility for that offence. Whether a particular condition or circumstance 

qualifies as an excusing condition or circumstance depends upon a delicate weighing of 

the predicament confronting the offender against the injury to the State constituted by the 
commission of the offence.15  

Justifications also presuppose the commission of an offence. However, unlike excuses, 

justifications seek to justify conduct that prima facie amounts to criminal wrongdoing or 

satisfies the elements of an offence. Justifications seek to show the rightness of that 

conduct and have the effect of exonerating a person from criminal responsibility for an 
offence by retrospectively rendering prima facie wrongful conduct lawful. The criminal law 

recognises a number of justifying conditions or circumstances. Whether a particular 

condition or circumstance qualifies as a justification depends upon whether or not it 
provides a sufficient basis for erasing injury to the State occasioned by a prima facie 
instance of criminal wrongdoing. Justifications are distinguished from excuses on the basis 

that the latter concede injury to the State while the former cancel out that injury. 

Weschler has spoken of the need for doctrinal consistency and an integrated approach to 

criminal responsibility: 

Our penal law requires thinking through - especially upon the legislative level, where it 
is clear the basic norms must necessarily be set. The truth is that, with few 
exceptions, we have never had an integrated corpus juris in this field at all... .lnertia 
and the preference for ad hoc legislation dealing with defined and narrow problems 
mainly won the day. As our statutes stand at present, they are disorganised and often 
accidental in their coverage, a medley of enactment and of common law, far more 
important in their gloss than in their text even in cases where the text is fairly full, a 
combination of the old and the new that only history explains.16  

The conceptual cleavage between offences and defences forms the basis of an integrated 
corpus juris which is capable of structuring the criminal law and shaping its future 
development, particularly at this pivotal period in the history of mankind. Now of all times it 

is necessary to maintain a coherent and workable theory of criminal responsibility as the 

foundation for new developments in the criminal law in response to a rapidly changing 
world. It is necessary for the criminal law to maintain doctrinal purity in order to respond 

appropriately to the dramatic changes occurring in society - the increasing threat of 
terrorism, the rising incidence of corporate crime, electronic and computer crime, and war 
crimes, significant scientific advances in the area of stem cell research, cloning and DNA 

testing and increased public surveillance and infringement of personal freedom. 

15  Injury to the State is an element of all offences: Roulston RP, Oxley-Oxland J, White JF and Woods G, 
Introduction to Criminal Law/n NSW (2d  ed , Butterworths, Sydney, 1980) par 201, p  14 ; pars 206-
208, pp  16 - 18. Even offences of negligence and regulatory offences pose a danger or threat to the 
health safety and economic or social well being of the community. 

16  Weschler H, "A Thoughtful Code of Substantive Law" (1955) 45 l.Crim. L & Police Sci 524 at 525-526. 
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A criminal code, in particular its general criminal responsibility provisions, should be 

addressed to legislators no less than those who administer the criminal law and those who 

are subject to the law. 17  A code should contain rules for drafting offences and defences as 

well as setting out the substantive law.18  Those rules should act as a guide for legislators 
"when analysing the law and determining the direction the law should take".19  

The theory of criminal responsibility propounded here provides a blueprint for those who 

are charged with the task of drafting criminal offences and defences within the framework 

of the criminal law of the Northern Territory.20  It is necessary to maintain a conceptual 
cleavage between offences and defences (excuses and justifications) in order to (1) 
ensure the principled and consistent development of the criminal law in terms of the 

creation of new offences and defences 21  (2) to facilitate the adaptation of existing offences 
and defences to new areas of criminal responsibility and (3) to refine existing offences and 
defences in response to changing social conditions. 

There is also a practical rationale for differentiating between the elements of an offence 
and defence elements. The distinction between the two sets of elements assists in the 

distribution of the legal and evidential burdens between the prosecution and defence in 

criminal proceedings. The binary theory of criminal responsibility advanced by this thesis 
has the added advantage of presenting courts with a staged or structured approach to the 
process of attributing criminal responsibility to an individual for proscribed conduct. 

Part 2 of the thesis focuses upon the general criminal responsibility provisions of the Code 
(ss 31 and 32). Apart from not being integrated into a rational and coherent theory of 
criminal responsibility, the general provisions have created two major problems. 

First, it is unclear whether ss 31 and 32 were intended to operate as general overarching 

provisions which apply to all offences except those which are expressly excluded from 

their application,22  or as general controlling or governing provisions which have differential 

application depending upon the definition of the offence in question. Put another way, do 
the mental elements prescribed by ss 31 and 32 apply to all offences, regardless of any 
specific mental element contained in an offence-creating provision, or do the general 

mental elements form part of the definition of an offence only when the offence-creating 

17  Leader-Elliott has described the general criminal responsibility provisions of the Criminal Code Act 
1995 (Cth) as being addressed to the law makers as well as courts: Leader- Elliott I, Elements of 
Liability in the Commonwealth Criminal Code, a paper presented at the AIJA Magistrates' Conference, 
20-21 July 2001 Melbourne, p  10. 

18  Leader-Elliott, n 17, p  10 
19  Yeo,n6,p3. 
20  This blueprint has equal application to the other Australian Code jurisdictions. 
21  O'Connor and Fairall, n 5, preface, p vii 

See also Yeo, n 6, p  3 where the author makes the point that such coherence cannot be attained 
through a "piece-meal development of the law by its makers". 

22  See for example, Criminal Code (NT) ss 22 and 31(3). 
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provision does not specify a mental element in relation to a particular physical element of 

an offence? 

Although that particular issue has been resolved at a judicial level by the High Court,23  the 
majority view favouring the construction of s 31 as a provision of differential application is 

not convincing.24  The general plan and methodology underlying the operation of the 

Code's general criminal responsibility provisions remains uncertain at an extrajudicial 

level. Amongst other things, a criminal code should be systematic in that "all of its parts, 

arranged in an orderly fashion and stated with a consistent terminology, form an 
interlocking, integrated body, revealing its own plan and containing its own 

methodology".25  It is essential that the schematic relationship between the general 

criminal responsibility provisions of a code and its offence-creating provisions and the 

provisions of other criminal statutes to which that code applies be clearly and precisely 
defined so as to ensure that the mental elements of specific offences are properly defined. 
This thesis proposes a legislative framework for achieving that goal. 

The second problem relates to the practical application of ss 31 and 32 to those offence-
creating provisions which are governed or controlled by those general provisions. Section 
31 requires that any act, omission or event constituting an offence must either be intended 

or foreseen as a possible consequence of one's conduct. The mental element prescribed 
by s 32 - the absence of an honest and reasonable belief - attaches to any state of things 
constituting an offence. In order for those sections to function properly it is essential that 
the physical elements of an offence be identified in terms of act, omission, event or state of 
things or a combination thereof. There are two possible approaches to the process of 

identifying the physical elements of an offence. The first is to statutorily define each of the 

physical elements referred to in the general provisions. The application of those definitions 
to the offence-creating provision would enable the physical elements of the offence to be 

identified and isolated for the purposes of applying the general mental element provisions. 
This first approach is referred to, in this thesis, as "the deductive method". The second 

approach is to go immediately to the offence-creating provision and, without the 
assistance of statutory definitions, to identify, on a true construction of the section, the 
relevant act, omission, event or state of things for the purposes of applying the general 

provisions. This second approach is referred to as "the inductive method". 

This thesis argues that the deductive method is the only viable approach. The inductive 

approach engenders confusion, arbitrariness, inconsistency and unpredictability, all of 

which are the anthithesis of the objectives of a criminal code. On the other hand, a 

deductive approach enables the general provisions for criminal responsibility to operate 

23  See Charlie v The Queen [1999] 199 CLR 387. 
24  See for example the strong dissent of Kirby J at 392-400. 
25  Hawkland W D, "Uniform Commercial Code Methodology" [1962] U. Illinois L.F. 291 -292 quoted by 

Letourneau G and Cohen S.A, "Codification and Law Reform: Some Lessons from the Canadian 
Experience" (1989) 10 Statute L.A. 183 at 183, n 2. 



with a greater degree of certainty and is apt to produce more consistent and predictable 

outcomes. 

The Criminal Code (NT) partially embraces the deductive method. "Act" and "event" are 

defined in s 1 of the Code". However, neither "omission" nor "state of things" is defined. 

Due to the inadequate definitions of "act" and "event" and the failure to define an 

"omission" and a "state of things", the effectiveness of the Code's deductive approach has 

been substantially impaired. In light of those deficiencies, Northern Territory courts have 
gravitated towards the inductive method of identifying the physical elements of an offence. 

This has resulted in a blurring of the boundaries between the various physical elements 

recognised by ss 31 and 32 and, in some instances, the dubious application of s 31 to the 

physical elements of specific offences. 

This thesis takes the initiative of attempting what the Criminal Code (Cth) was not 

prepared to do - to define the physical elements of offences.27  The proposed definitions 

should reflect and embody so far as practicable the dynamics and realities of human 
action as there is a need in any criminal code, as an instrument enacted for the purposes 
of regulating human conduct, for the physical and mental elements of offences to 

correspond, again as far as practicable, with the way we act and think as human beings. 
Such an approach assists in securing the understanding and acceptance of the criminal 

law by the community. 

The benefits of such a set of definitions are two-fold. First, the definitions would introduce 

greater certainty, consistency and predictability into the application of general criminal 
responsibility provisions to specific offences. Secondly, they would assist in defining the 

relationship between general provisions like ss 31 and 32 and ensuring their proper and 

independent operation. 

Part 3 of the thesis focuses on the mental elements in s 31 of the Code: voluntariness, 

intention and recklessness. It also deals with the mental element prescribed by s 32 of the 

Code: absence of an honest and reasonable mistake of fact. 

The Code's failure to clearly differentiate between those various mental elements is 
problematical at both a conceptual and practical level. It is essential that fault elements 

contained in general and controlling provisions, like ss 31 and 32, be clearly differentiated 

26  An "act" is defined as follows: "act in relation to an accused person means the deed alleged to have 
been done by him; it is not limited to bodily movement and it includes the deed of another caused, 
induced or adopted by him or done pursuant to a common intention." 
An "event" is defined as "the result of an act or omission." 

27  See the Final Report of the Criminal Law Officers Committee of the Standing Committee of Attorneys-
General, December 1992, pp  11-12: 
"Ultimately, the Committee concluded that the better course is not to define 'act' and to rely on the 
court's interpretation in Falconer. Although this may not solve all the problems in this difficult area, 
defining 'act' could well introduce other more difficult problems." 
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and defined in order to ensure that before incurring criminal liability for their conduct, 

persons charged with criminal offences must be found to possess a particular and readily 

identifiable state of mind in relation to the physical elements of the offence. That is 

necessary to ensure the proper and effective operation of the general provisions for 

criminal responsibility. Furthermore, fault elements prescribed by such provisions should 

be defined in such a manner as to reflect, as far as practicable, the way human beings 

think and act, and to accord with acceptable standards of criminal responsibility. 

Although the heading to s 3128  refers to the notion of voluntariness, that fundamental 
principle of criminal responsibility is not explicitly dealt with in the body of the section. The 

failure to specifically address that mental state - the most basic of all fault elements in the 
criminal law - represents a major structural flaw in the Criminal Code (NT). 

One is left to ponder how the principle of voluntariness is treated under the Code. A 
number of possibilities are considered. The first is that voluntariness is treated as an 

intrinsic element of an "act". The second is that it is redefined in terms of "intention" in s 31 
or subsumed under that mental state..29  The third possibility is that the requirement of 
voluntariness is imported into the Code by the operation of the common law. All three 
approaches are fundamentally flawed and have no place in modern criminal code. 

This thesis argues that there is a conceptual cleavage between an "act" and the mental 
state of voluntariness. That dichotomy prevents voluntariness from being treated as an 
intrinsic element of an "act". 

Redefining voluntariness in terms of "intention" or subsuming it under the rubric of 

"intention" creates conceptual and practical difficulties. Voluntariness is a mental fault 
element, as much as intention, and is a fundamental fault element which applies to all acts 

and omissions. "Intention" is also a mental fault element which is applicable to acts and 

omissions. In the context of s 31 "intention" is also applicable to "events". Voluntariness 

and intention are not synonymous mental states. Although, insofar as they relate to "acts" 
and "omissions", they overlap, voluntariness and intention are distinct mental states.There 
are good reasons for treating voluntariness and intention as separate fault elements. 

Although voluntariness is a fault element that applies to the full spectrum of offences, 
some offences do not contain intention as a fault element, for example offences of strict 

liability and negligence. Secondly, the conceptual cleavage between voluntariness and 

intention plays a critical role in defining the proper scope of acts and omissions. Thirdly, 
the distinction is essential to a proper understanding of the mental element of 

recklessness. Fourthly, the distinction exposes the legal myth of "involuntary-intentional" 

26  Section 31 is headed "unwilled act, &c., and accident" 
29  The judicial tendency in the Northern Territory has been to equate the "intent" provisions of s 31 with 

the notion of volition. 
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conduct. Finally, the doctrine of self-induced involuntariness depends upon a distinction 

being drawn between voluntariness and intention. 

Reliance upon the common law to import such a fundamental requirement as 
voluntariness into the Criminal Code (NT) flies in the face of the nature and purposes of a 

criminal code. A code is supposed to be pre-emptive in 'that it displaces all other law and 

its subject areas save only that which the Code excepts11.30  A code is also supposed to be 
comprehensive in "that it is sufficiently inclusive and independent to enable it to be 

administered in accordance with its own basic policies".31  Furthermore, a criminal code 
should be accessible and intelligible : its law should be easy to find 32  and easy to 

33 understand . 

This thesis concludes that the principle of voluntariness should be expressly dealt with by 
the Code, and voluntariness and intention should be defined as separate mental states. 

Consistent with the approach taken in relation to the physical elements of offences, these 

two mental states should be defined in a way that accords with the way human beings 
actually act and think. The definitions should reflect and embody the dynamics and 

realities of human action at both a volitional and cognitive level. 

The alternative mental element prescribed by s 31 is that of foresight of the possible 
consequences of one's conduct. The foresight provisions of s 31 have been criticised as 
being amongst the most conceptually and grammatically challenging provisions of the 
Code. This thesis attempts to explicate those provisions and to impart a greater 
understanding of the fundamental fault element embraced by those provisions. 

The mental state of foresight prescribed by s 31(1) equates with subjective recklessness 
which involves the taking of a risk which is known to the accused. Section 31(2) reflects 

the objective component in the contemporary conception of recklessness, that is, the 
requirement that the taking of the risk must be unreasonable or unjustifiable.34  The 
grammatical structure of the section points to the recklessness requirement being 

applicable to both "acts" (and "omissions") and "events".35  However, while Northern 

° Hawkland, n 25 at 291 -292 
31  Hawkland, n 25 at 291 -292. 
32  Goode, n 10 at 8-1 1. See also Justice Nader The Criminal Code in the Northern Territory, a paper 

presented at the Australian Bar Association Conference, 7-13 July 1990, Bali, p7. 
13  Goode, n 10 at 11-13. See also Justice Nader, n 32, p  7. See also Gray 5, "A Class Act, An Omission 

or a Non-Event? Criminal Responsibility under Section 31 of the Criminal Code (NT)" (2002) 26 Crim 
LJ 175 at 186: 
"In order to understand (the) law it should ideally not be necessary to have recourse to the common 
law." 
Laws of Australia (The Law Book Company Limited, Sydney, 1993) Vol 9.1 par 262, p  240. However, 
s 31(2) creates a novel defence of "reasonable risk-taking" which is governed by reference to the 
standards of the hypothetical "ordinary person similarly circumstanced": O'Connor D and Fairall F, 
Criminal Defences (3rd  ed, Butterworths, Sydney, 1996) par 12.40, p  246. 
This accords with the view taken by Nader J in Pregelj v Manison (1987) 51 NTR 1 at 14-15 where is 
Honour abandoned his earlier analysis in R v Krosel (1986) 41 NTR 34 which confined the application 
of the foresight provisions to "events". 



Territory courts and legal commentators have readily accepted the notion of recklessly 

caused 'events", both seemed to have had difficulty in coming to terms with the application 

of the foresight provisions to "acts" and "omissions". 

It is argued that notwithstanding the somewhat obscure and inelegant language employed 

by the section, the foresight provisions were intended, inter alia, to give expression to the 

common law concept of reckless "acts" and "omissions". The significance of that concept 
within the criminal law is discussed in Part 3. 

This thesis recommends that the element of recklessness as presently covered by s 31 

be redefined in clearer and more intelligible terms to accommodate criminal responsibility 

for reckless "acts" and "omissions" as well as for recklessly caused "events" 

The Code's treatment of the fault element of recklessness raises a number of other 
important issues. 

The threshold of criminal responsibility for a reckless "act", "omission" or "event" is 
expressed in terms of a mere possibility rather than a probability, high probability or virtual 
certainty. Is the foreseeabilty of a possible risk an appropriate test for recklessness? As 

"intention" is not defined in the Code, does that mean that "intention" encompasses 
foresight of a probable (including highly probable) or a virtually certain risk? 

This thesis argues that the threshold for recklessness presently set by s 31(1) is 
appropriate. Should foresight of a higher degree be required as a fault element for an 

offence, then that degree of foresight could be provided for in the offence-creating 
provision. It is further argued that the mental state of "intention" should be defined in 
terms of purposive or quasi —purposive36  conduct, and not encompass foresight in any of 
its various permutations. 

Under s 31(2) a standard of reasonableness, rather than justification, is applied to the 
objective element of recklessness. Section 31(2) also imposes two criteria for the 
purposes of assessing the reasonableness of the risk which is foreseen: (1) the likelihood 

of the risk of harm materialising and (2) the gravity of harm which results from the foreseen 
risk. 

It is argued that the objective evaluative component of recklessness should be concerned 

with the reasonableness or otherwise of the risk-taking. It is also argued that the minimalist 

Cf Breedon v the Queen (1993) 3 NTLR 119 at 129-130 where the Court seems to have analysed 
"acts" and "events" on the basis that "the offender's foresight of possible consequences related only 
to the 'event', and the issue of voluntariness related only to the 'act" : Justice Kearney The Willing 
Worker: Section 31 of the Criminal Code, a paper prepared for the Annual Conference of members of 
the Office of Director of Public Prosecutions, Kakadu, NT 28 March 1998, p  19. 
That is to say in the sense of "knowledge". 

10 



approach taken by s 31(2) - limiting the number of criteria in relation to the objective 
component of recklessness - is more than adequate for the purposes of assessing 

whether the risk which was foreseen was reasonable. To introduce additional criteria 

would unnecessarily complicate and confuse the evaluative exercise. 

Part 3 concludes with an analysis and evaluation of the mental element in s 32 of the 

Code. The defence of mistake of fact is better understood as a fault element which is 

expressed in terms of the absence of an honest and reasonable mistake of fact, and which 

is applicable to the circumstantial elements of an offence. Section 32 should be redefined 
to accord with that analysis. 

The proposals put forward by this thesis are not only intended to effect major structural 
improvements to the Criminal Code (NT), but to also facilitate the conduct of criminal law 
prosecutions: to assist judges in properly directing juries in criminal trials, and also 
magistrates in giving appropriate directions to themselves in summary trials. Furthermore, 

the proposals are designed to minimise the scope of appeals in relation to fundamental 
principles of criminal responsibility under the Code; and in the event of such appeals, they 
are designed to facilitate the appellate process. 

11 



PART 1 

THE JURISPRUDENTIAL STRUCTURE OF THE CRIMINAL 
CODE OF THE NORTHERN TERRITORY 
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A. THE CODE'S UNITARY APPROACH 

The Code's unitary approach to criminal responsibility which conflates offence elements 

and excuses and justifications manifests itself in a number of key provisions, the pre-

eminent of which is s 31. 

"Unlawfulness" is an element of many offences enacted under the Code.' In the absence 

of a contrary intention, the words "unlawfully" or "unlawful" are defined in s 1 of the Code 

to mean "without authorization, justification or excuse". The concept of "excuse" imports 

the provisions of s 31 as well as traditional excuses such as honest and reasonable 
mistake of fact2, provocation,3  sudden and extraordinary emergency (necessity)4  and 
duress5. The concept of "justification", inter alia, imports justificatory defences in the nature 
of defensive conduct.6  By making "unlawfulness" an element of certain offences, matters 
of excuse and justification form part of the definition of the offence, and hence inherent 
elements of the offence. 

Sections 23 7  and 248  continue the tendency to treat matters of excuse and justification, as 
well as matters of authorization, as offence elements. The effect of these provisions is that 
even where an offence-creating provision does not contain the word "unlawfully" or 
"unlawful", the excuses and justifications contained in Divisions 3 and 4 of Part II of the 

Code apply to the offence, in the absence of an indication to the contrary, and where they 
apply they are treated as inherent elements of the offence.' 

The Code's conflationary approach is most evident in s 31 which begins with the negative 

statement that a "person is excused from criminal responsibility" and then proceeds "to 
identify positively the conditions that do make a person criminally responsible".1°  The 
provision encapsulates the fundamental common law principle that there must be a 

temporal coincidence between the mental and physical elements constituting an offence.11  
In other words, an act, omission or event does not incur criminal responsibility unless it is 

1 Many offences contain either the word unlawfully" or 'unlawful". 
2  See s32. 

See s34. 
See s33. 
See s4O. 
See ss 27, 28 and 29. 
Section 23 provides: 
"A person is not guilty of an offence if any act, omission or event constituting that offence done, made 
or caused by him was authorized, justified or excused." 
Section 24 provides: 
"Any event resulting from an act or omission that was authorized, justified or excused is, accordingly, 
authorized, justified or excused." 
See s 22 which excludes the operation of the excuse and justification provisions of the Code in 
relation to regulatory offences. See also s 31(3) which excludes the application of s 31 to offences 
defined by Division 2 of Part Vi of the Code. 

° The Laws of Australia (The Law Book Company Limited, Sydney, 1993) Vol 9.1 par 242, p  219. 
In the language of the common law the actus reus and mens rea must coincide in time: Fowler v 
Padgett(1798)7TR509at514;(1798) 101 ER1103at1106. 
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accompanied by either of the two mental states prescribed by s 31, that is, intention or 

foresight. However, s 31 treats the absence of either of those states of mind as a criminal 

law excuse.12  

The notion of treating the absence of a mental element of an offence as an excuse is not 

novel. At common law the absence of mens rea has intermittently been regarded as an 

excuse. Up to the end of the eighteenth century, "the requirement of mens rea was thus a 
convenient expression for describing the absence of every one of a number of defences 

which are recognised as available in all charges of crime".13  However, there was a 

change in the concept of mens rea, which the learned authors describe as "a shift from 

regarding the concept as a classification of excuses to regarding it as a dissection of 

im putabil ity" 14  

Fingarefte succinctly describes the traditional common law approach in these terms: 

Generally speaking, an accusation of wrongdoing allows for two kinds of defensive 
strategies that, roughly, may be expressed as follows: 

I didn't do anything wrong, 

Yes, I did do it, but I don't deserve to be punished because I have the following 
excuse... 

Our traditional common-law approach, however, collapses the second defensive strategy 
into the first. This conflation is accomplished by treating an excuse as a denial of an 
essential element of the criminal act - commonly some element of the mens rea such as 
knowledge, intent, or will. Thus excuses are conceived in our law as raising a subordinate 
issue pertinent to one single main issue: Was the criminal act committed?15  

That conflationary approach which is encapsulated in s 31 of the Criminal Code (NT) is 
misconceived for the reason that excuses presuppose criminal wrongdoing. Without proof 

of criminal wrongdoing there is nothing to excuse.16  The subject matter of s 31 is directed 

at proof of criminal wrongdoing: the presence of intention or foresight go to proof of a 

criminal wrong. 

12  Section 31 is modelled on the Criminal Code (Old) s23 which, although not expressed in the 
language of an excusatory provision, has generally been regarded as an excuse. 

13  WaIler L and Williams C R, Brett, Wailer and Williams Criminal Law, Text and Cases (9th ed, 
Bufferworths, Australia 2001) par 1.12, p6. 

14  WaIler and Williams, n 13, par 1.13, p8 quoting the observations made by Dr D. A. Stroud in his text 
Mens Rea (London, 1914). 
Fingarefte H, "Justifications and Excuses" (1980) 89 Yale Journal 1002 at 1003. See also Fletcher G, 
Rethinking Criminal Law (Little, Brown and Co, Boston, 1978) pp  577-578. For a modern view of this 
approach see Glanville Williams "The Theory of Excuses" [1982] Crim Law Review 723 at 734 where 
the author says: " ...mental elements of the definition of the offence, are, when negatively regarded, 
excuses." 

16  See lanella v French (1967) 119 CLR 84 at 97 per Barwick J: "the defendant who is not shown... to 
know that the act is unlawful needs no excuse." See also Gillies F, Criminal Law (4  Ih  ed, Law Book 
Company Sydney, 1997), p  204 where the author says that criminal law defences in the nature of 
excuses and justifications are considered only after the elements of the offence charged (that is, the 
criminal wrongdoing) have been proved. 
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The Code's treatment of excuses and justifications as inherent elements of an offence is 

misconceived for the same reason: without proof of wrongdoing there is nothing to excuse 

or justify. An accusation of criminal wrongdoing raises two distinct issues which must be 

considered separately.17  Was a criminal wrong committed? If so was that criminal 

wrongdoing excused or justified? Unless the accused is found to have committed a 

criminal wrong which is neither excused nor justified he or she is not criminal responsible, 

that is, liable to punishment for having committed a criminal offence. 

B. THE STRUCTURE OF CRIMINAL WRONGDOING 

This section begins with a brief historical account of the concept of criminal wrongdoing 
from early Anglo-Saxon times to the present day, followed by a critical examination of a 
number of theories of criminal wrongdoing advanced by leading scholars and schools of 

jurisprudence. It will be argued that none of those theories have offered a wholly 

satisfactory explanation of the nature of criminal wrongdoing. In their place, a new theory 
of criminal wrongdoing is presented with a view to filling that void. 

1. The notion of criminal wrongdoing: an historical perspective 

The concept of criminal wrongdoing and the concomitant principles of criminal 
responsibility in English criminal law have slowly evolved over the centuries. 

In early times English criminal law was based on an objective view of wrongdoing: a 
person was held to have committed a criminal wrong when his or her active conduct was 
the visible cause of the harm prohibited by the criminal law.18  It was the combination of 
human conduct and any harmful result or, in other words, the person's deed that 
constituted the criminal wrong. Whether or not a person intended the harm was irrelevant 
to a finding of criminal wrongdoing. The early criminal law therefore took a very narrow 

view of criminal responsibility: a person was held strictly liable for any harm caused by his 
or her active conduct.19  

However, with the effluxion of time the criminal law moved away from the imposition of 

strict liability and came to recognise a mental element in criminal wrongdoing. This mental 

17  Fingarette, n 15 at 1005 where the author generally agrees with the view expressed by Fletcher that 
the criminal law should keep distinct the two defensive strategies arising out of an accusation of 
wrongdoing. 

18  Turner J.W.C, Kenny's Outlines of Criminal Law (191  ed, Cambridge University Press, London, 1966), 
p 7. 

19  Turner, n 18, p7. 
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element was enshrined in the Latin maxim "actus non facit reum nisi mens sit rea", 20  the 
rough translation of which is there is no guilty act without a guilty mind. In other words a 

person cannot be said to have committed a criminal wrong unless that person has both 

acted and possessed a guilty mind. The necessary implication was that the guilty act must 

be coincidental in time with the guilty mind.21  Henceforth, an essential element of criminal 
wrongdoing was that the person must have behaved in a morally culpable manner. By 

requiring a person to have acted with a morally blameworthy state of mind, the criminal 
law introduced notions of moral liability and personal responsibility into the concept of a 
criminal wrong, thereby dramatically changing the face of criminal wrongdoing. 

No longer was the criminal law exclusively concerned with the harmful results of a 

person's active conduct. The law had changed its focus, adopting the moral distinction 

between harm which a person intended and harm which was accidental. However, up to 

the end of the eighteenth century the principle encapsulated in the Latin maxim was not 
clearly defined. Hitherto, classic writers on the criminal law seemed to have regarded the 

requirement of mens rea as justifying excusatory defences such as infancy, duress, 
coercion and insanity.22  But by the beginning of the nineteenth century the concept of 
mens rea had crystallised and come to mean the existence of a blameworthy mental state 
such as intention or recklessness. 

Turner makes the following comments in relation to the Latin maxim "actus non facit reum 
nisi mens sit rea" : 23 

In this famous phrase there is a clear distinction between a man's deed (actus) and his 
mental processes (mens) at the time when he was engaged in the activity which resulted in 
the deed.24  This means that the conduct which resulted in the deed was inspired and 
actuated by his mens rea  25, because in the usual case he intends to produce that result 
and regulates his conduct in order to produce it. But it will be enough to involve him in 
criminal liability if he consciously takes the risk of the result (ie. if he is reckless as to that 
result, post 24); and in this instance, although his mens rea does not actuate his conduct, it 
accompanies it, or we may say, is coincident with it, so that he acts with knowledge that 
the deed may result from his conduct. 26  

20  Coke, 3d  Institute, pp  6, 107 (1641). This notion can be traced back as far as St Augustine who 
stated: Ream linguam non facit nisi mens rea" : Sermones, no 180, c 2, cited in Pollock and 
Maitland, The History of English Law before the Time of Edward 1 (2 ed, 1911), 11, 476 n 5. This 
statement in slightly altered form emerged as a test of criminal liability in relation to the offence of 
perjury: Leges Henrici Primi 5, s 28. 

21  Fowler v Padgett (1798) 7 T.R. 509 at 514; 101 ER 1103 at 1106 
22  WaIler and Williams, n 13, par 1.12 p6. 
23  Turner, n 18, pp 13-14. 
24  The author expounds upon the notion of a "deed" thus: "As we have seen, the early common law was 

almost exclusively concerned with the harmful results of a man's active conduct, and it is convenient 
for brevity to speak of "deeds" when discussing general principles. But students should remember that 
the expression "actus reus" covers also results caused by omissions to act in those rare 
circumstances in which the common law imposes a legal duty to take action": Turner, n 18, p  13, n 6. 

25  The author cites Fowler v Padgett (1798) 7 T.R. 509 (T.A.C.) as authority for that proposition: Turner, 
n 18, p 14, n 1. 

26  The author cites R v Church [1965] Crim. L.R. 299; 2 W.L.R. 1220; 2 All ER 72 as the relevant 
authority: Turner, n 18, p  14, n 2. 
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Modern criminal law regards the following states of mind as capable, in appropriate 

circumstances, of satisfying the requirement of mens rea: intention, recklessness, 

knowledge and belief.27  

An historical account of the principles of criminal liability would not be complete without 

referring to the requirement of voluntary conduct: 

The first stage in the adoption of a subjective mens rea was reached when it was 
recognised that a man should be held guiltless if he could show that his movements which 
led to the harm were involuntary. If X is holding a knife and then Y seizes X's arm and by 
means of his greater physical strength causes the knife in X's hand to wound Z, the 
wounding would in early law have been held to be "not the act of X",28  but the real reason 
would be that X's movement was not voluntary, and was not the result of any mental 
intention on his part. 29  

Further on the learned author says: 

Nowadays it is essential that the conduct of the accused should have been the result of the 
exercise of his will in all crimes at common law30, and indeed in all crimes under statute 
unless the statute is so worded as necessarily to exclude such a requirement.31  Since this 
rule developed from the original conception of mens rea as a manifestation of moral 
wickedness, it is not surprising that the expression mens rea should sometimes be used in 
reference to it in modern cases;32  it must be noted however that mens rea in this sense 
relates not to the harm which the man brought about, but to the movements (or omissions) 
by which he brought it about, ie that the conduct must be voluntary. In other words it 
indicates his mental attitude to his conduct and not his mental attitude to the consequences 
of his conduct. 

In cases in which a man is able to show that his conduct, whether in the form of action or 

inaction, was involuntary, he must not be held liable for any harmful result produced by it:33  

what has been done is an actus reus (a result forbidden by law), but his defence is that he 

is not legally responsible for this actus reus.34  

Although voluntariness does have a mental component, namely, the bare intent to perform 

a physical movement, the predominant view in modern times is that voluntariness is a 

27  Gillies, n 16, p  48. 
28  Hale, Pleas of the Crown (1682), p  434 is cited by the author as authority for this proposition: Turner, 

n18, p29,n5. 
29  Turner, n 18, p  29. 
30  The author refers to the following primary and secondary sources: H v Char/son (1955) 1 W.L.R 317; 

Bratty vA-G for N. I. [1961]3 All E.R. 523(T.A.C.); Prevezer S, 'Automatism and Involuntary Conduct" 
[1958] Crim L.R. 361: Turner, n 18, p  30, n 2. 

31  The following primary and secondary sources are referred to by the author: R v Larsonneur (1933) 97 
J.P. 206; Jackson AM, "Absolute Prohibition in Statutory Offences", Mod. Appr. Grim. Law, 262 et 
seq: Turner, n 18, p  30, n 3. The author adds: "This principle must also be applied when a person is 
charged with crime in respect of some omission to act; see Harding v. Price [1948] 1 K.B. 695; 1 All 
E.R. 283 (TAG.) ; Kensington Borough Council v. Walters [1959] 3 W.L.R. 945 and (1960) Grim. 
L.R.89 and 168": Turner, n 18, p  30, n 3. 

32  The author cites the following authorities: R. v. Wheat & Stocks [1921] 15 Cr. App.R. 134, at p.135 
(T.A.C.) ; H. v. Maughan (1934) 24 Cr. App. A. 130, at p.132 (TAG.); Cotterill v. Penn [1936] 1 K.B. 
53 at 61; (1935) 153 L.T.377 at 378 (TAG.); Law Society v. United Services Bureau (1933) 98 J.P. 
33 at 36: Turner, n 18, p  30, n 4. 

33  The author draws attention to the exceptional case (under statute) of R. v. Larsonneur (1933) 97 
J.P.206: Turner, n 18, p  30, n 3. 
Turner, n 18, p  30. 
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matter concerning actus reus and not mens rea.35  Hence, mens rea is conceived as being 

the mental element of an offence over and above the bare intent to engage in the physical 
conduct constituting the offence. 

The common law recognises that intention is a state of mind which is referable to both 

action and the consequences thereof. An act may be intended. This is often referred to by 

the common law as 'basic (or general) intent". The difference between voluntariness and 

basic intent is usually treated as being almost imperceptible with the result that intention is 
often equated with voluntariness in relation to acts.36  The same act may be done with 
some further intention in mind, namely, an intention to cause a specific consequence or 

result. Intention, in this sense, is often referred to by the common law as "specific intent". 

Criminal liability has traditionally attached to "acting rather than non-acting, the law being 
reluctant to impose criminal sanction for omissions".37  The general rule is that at common 
law there is no liability for inactivity except where a person is under a common law or 

statutory duty to act or in the case of misprison of felony or statutory offences of 
omission.3°  The common law requirements of voluntariness and intention apply to 
punishable omissions as much as punishable acts. 

Common law mens rea is not confined to the mental state of intention. Recklessness is 
also capable of satisfying the requirement of mens rea. Recklessness involves advertent 
risk-taking. The common law recognises recklessness as a culpable mental state 
applicable to acts 39,  omissions4°  and the consequences of such acts or omissions. 

Gillies, n 16, p  28. See also Bratty v Attorney-General (Northern Ireland) [1963] AC 386; Ryan v R 
(1967) 121 CLR 205 at 215 per Barwick CJ. 
However, it is argued later that voluntariness should be treated like any other mental fault element 
such as intention or recklessness: see pp  38-40. 

36  See the following observation made in the Final Report of the Criminal Law Officers Committee of the 
Standing Committee of the Attorneys-General December 1992, p  9 
"The first difficulty is whether acts are comprised only of physical components or whether they also 
contain a minimal mental component of voluntariness ie the will to act. Voluntariness is usually 
regarded as part of the act and the Code has adopted that analysis. However, in some offences this 
makes it very difficult to distinguish between voluntariness and intent in simple offences (sometimes 
called offences of 'basic intent')." 
At p  15 of its Report the Committee noted: 

for many offences where the mental element does not go beyond the immediate circumstances of 
the physical movement, the difference between voluntariness and intent almost disappears." 
However, it will be argued in Part 3 of this thesis that there is a material difference between 
voluntariness and intention, in the basic sense, which has significant implications for the criminal law. 
Blokland J, "Dangerous Acts: A Critical Appraisal of Section 154 of the Northern Territory Criminal 
Code" (1995) 19CrimLJ 74 at79. 
Gillies, n 16, pp  37-38. 
R v Venna [1976] OB 421; [1975]3 ALL ER 788. 

° Glazebrook P.R, "Criminal Omissions: The Duty Requirement in Offences Against the Person" (1960) 
76 LO.R 386 at 387. After referring to the difficulty in distinguishing an act from an omission, the 
author refers to the following example based on the facts in R v Da/loway (1847) 2 Cox 273: 

"A man is in his spring cart; the reins are not in his hands, but lying on the horse's back. While the horse 
trots down a hill a young child runs across the road in front of the cart, is knocked down and killed. 
Had the man held the reins he could have pulled the horse up. Did he kill the child by driving the cart 
recklessly, or by recklessly failing to drive the cart." 

tL!J •lu] 



But what about negligent conduct? At common law the punishment of negligent conduct 

was the exception rather than the rule. Two notable exceptions were offences of omission 

made by persons who were under a legal duty to act and involuntary manslaughter, that is, 

negligent manslaughter. But in recent times a number of statutory offences of negligence 

have been created thereby adding to the list. 

Historically, there has been considerable debate over whether the concept of negligence 

should be treated as a mental element and recognised alongside intention and 
recklessness as a form of mens rea. The debate has thrown up conflicting views. Hart 

says: 

...when harm has resulted from someone's negligence, if we say of that person that he has 
acted negligently we are not merely describing the frame of mind in which he acted—we 
are referring to the fact that the agent failed to comply with a standard of conduct with 
which any ordinary reasonable man could and would have complied: a standard requiring 
him to take precautions against harm.41  

Stuart provides an opposing view: 

Professor Hart argues that negligence is a mental state in it connotes a culpable failure to 
exercise the capacities and powers of normal persons to think about and control their 
conduct and its risks, but the view that negligence connotes an objective standard of 
conduct rather than a mental element seems to do little harm and has the merit of placing 
greater stress on the concept's objectivity.42  

Whether or not one chooses to categorise negligence as a mental state it can be 
described as the failure of a person to comply, in a given situation, with the standard of 

care that a reasonable person would apply, thereby producing a risk of harm in a situation 
in which such a hypothetical person would have adverted to the element of risk and not 
acted similarly.43  Viewed that way, negligence, like intention and recklessness, amounts to 
a fault element which ascribes fault or blame to the actor.44  

Over the past century a number of statutory offences have sprung up alongside common 

law offences. These offences have come to be known as offences of strict liability.45  They 

41  Hart H.L.A, "Negligence, Mens Rea and Criminal Responsibility" in Punishment and Responsibility 
(Oxford University Press, Oxford,1968), pp  147-  8. 

42  Stuart D, "Mens Rea, Negligence and Attempts" [1968] Crim L.R. 647 at 648. 
The degree of risk (that is, the degree of negligence) needed to be proved will vary depending on the 
type of offence. For example a low level of negligence will suffice in relation to the offence of negligent 
driving, whereas in the case of negligent manslaughter a very high degree of negligence is 
required:Bateman (1925) 19 Crim.App.R 8 at 11-12; Nydam v. R [1977] V.R 430 at 445. 

44  Though it is arguable that the degree of fault ascribed to the person who acts negligently is less than 
the person who acts either intentionally or recklessly just as the person who acts recklessly is less 
culpable than the person who acts intentionally. 
Such offences are designed to regulate areas of social and economic activity in which people 
voluntarily participate, such as the driving of motor vehicles, the processing and retailing of 
perishables, the management of work places and licensed premises by laying down standards of 
conduct in order to advance the public welfare. The rationale behind offences of strict liability was 
succinctly captured in a passage from the House of Lords decision in Sweet v Parsley [1969] 2 
W.L.R. 470 at 487 which was cited with approval in the High Court in Cameron v Holt (1980) 28 A.L.R 
490 at 495 per Mason J: " ...such offences are concerned with the regulation of a particular activity 
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are exceptional in that they are constituted by nothing more than the commission of an 

actus reus, and do not require proof of either mens rea or negligence.46  Offences of strict 
liability, therefore, impose criminal responsibility despite the absence of fault, at least in 

the sense generally understood at common law.47  

2. The notion of criminal wrongdoing: an analytical perspective 

There have been various theories of criminal wrongdoing which have either been 

developed in their own right or formulated in the context of a theory of excuses. All of 

those theories have been in some way deficient in providing an adequate explanation of 
the concept of criminal wrongdoing either because they are too narrowly or broadly 

formulated or based on an artificial distinction between "real crime" and quasi—criminal 

offences such as regulatory offences and offences of negligence. Although there are many 
facets to criminal wrongdoing, it is possible to arrive at a monolithic theory which helps to 

explain the wrongdoing implicit in all types of offences: offences of mens rea, offences of 
negligence and offences of strict and absolute liability. That theory also removes the 
artificial division between "real crime" and quasi- criminal offences. 

"The objective, personal and social theories of wrongdoing" 

George Fletcher refers to three theories of wrongdoing which have figured in German 
theoretical literature:48  

the objective theory which holds that wrongdoing is matter of external results. 

the personal theory holding that only acts are relevant to wrongdoing. 

the social theory of wrongdoing, a synthesis of the objective and personal theories, 
which holds that wrongdoing consists of both acts and results. 

While all three theories agree that wrongdoing presupposes an act or omission, they fail to 

agree on the meaning of this requirement. According to the objective theory it is the 
external impact of human conduct that determines wrongdoing.49  For the objective 

involving potential danger to public health, safety or morals, in which citizens have choice whether 
they participate or not." 

46  However, as a general rule, offences of strict liability require that the conduct constituting the actus 
reus be voluntarily performed. 
It is argued at pp  52-59 that, contrary to traditional analyses of criminal fault elements, offences of 
strict liability do, in fact, contain their own special fault elements. 

48  Fletcher, n 15, p  475. 
' Fletcher notes that the objective theory corresponds to the result-orientated mode of analysing 

liability for homicide in Anglo-American jurisprudence: "The outer circle of liability - a human act 
causing death - establishes the element of wrongdoing (or the prima facie case, in English terms) 
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theorists "the implicit notion of acting requires merely a manifestation of the will".50  By way 

of contrast, the personal and social theories are constructed on the teleological theory of 

acting according to which the notion of acting, in the case of intentional offences, cannot 

be separated from the actor's goal , that is, his or her intention.51  Accordingly, the personal 

and social theorists regard the presence of a criminal intention as being essential to a 

finding of criminal wrongdoing. As the objective theory does not regard intention as an 

essential element, it implies that the absence of intention, particularly in cases of mistake, 

operates as an excuse.52  The objective theory of wrongdoing warrants close analysis 

because it appears to support the treatment of s 31 and its subject matter as an excuse. 

A number of arguments have been put forward to support the objective theory. One 

argument is that as the purpose of the criminal law is to prevent external harm, 

"wrongdoing should consist, therefore, in the causing of external harm". 11  Fletcher 

responds to the argument by saying: " This claim is plausible, but it is a long way from 

saying that causing harm is relevant to saying that causing harm is conclusive on the 

degree of wrongdoing." 54  However, Fletcher takes the matter no further. 

The first problem with the objective theorists' argument is that it assumes that the sole 

purpose of the criminal law is the prevention of harm. However, various other views of the 

purposes of the criminal law have been expressed from time to time. 

Fitzgerald makes this simple statement: 

the general aim of the criminal law is to discourage and prevent certain types of 
conduct, and this aim is pursued by the prohibition of the conduct in question, together with 
the assignment of a punishment for disregard of the prohibition.55  

This statement shifts the emphasis from the prevention of external harm to the proscription 

of certain types of conduct with a view to deterring conduct of that genre. It would be 

unsound to extrapolate from this asserted aim of the criminal law that wrongdoing is solely 

a matter of external results. Fitzgerald's analysis lends support to the personal and social 

theories of wrongdoing. The notion of deterrence is predicated on the capacity of 

individuals to think before they act and refrain from engaging in criminal conduct or 

otherwise face criminal sanctions. There is a direct link between deterrence and acting 

and the issues of mistake and accident go to the question whether the homicide is excusable." 
Fletcher, n 15, p  476. 

50  Fletcher, n 15, p  475. 
51 Fletcher says that the goal-directed theory of human action is reflected in the act-orientated mode of 

analysis in Anglo-American legal doctrine. He goes on to say: "The issue of intentional killing 
adheres to the determination of wrongdoing, and the category of excuses is reserved for issues 
bearing on the voluntariness of the act [duress, necessity,insanity] ": Fletcher, n 15, p  476. 

52 Fletcher, n 15, p  476. 
53 Fletcher, n 15, p  476. 
54  Fletcher, n 15, p  476. 
55 Fitzgerald, P.J, Criminal Law and Punishment (1962), p  1 referred to by Bates A.P, Buddin T.L and 

Meure D.J, The System of Criminal Lw: Cases and Materials in NSW, Victoria and South Australia 
(Butterworths, Sydney, 1982), p  1. 
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rationally. The notion of acting is the mainstay of the personal theory of wrongdoing. It also 

forms an important part of the social theory of wrongdoing. 

A much wider view of the purposes of the criminal law is to be found in s 1.02(1) of the 
Proposed Official Draft of the American Law Institute's Model Penal Code (1962): 

The general purposes of the provisions governing the definition of offences are: 

to forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens 
substantial harm to individual or public interests; 

to subject to public control persons whose conduct indicates that they are disposed to 
commit crimes; 

to safeguard conduct that is without fault from condemnation as criminal; 

to give fair warning of the nature of the conduct declared to constitute an offense; 

to differentiate on reasonable grounds between serious and minor offences. 

These purposes do not sit comfortably with the objective theory. Paragraphs (a) and (b) 
suggest that wrongdoing consists of not only the causing of external harm but also a fault 
element. They also lend considerable support to the social theory of criminal wrongdoing 
which holds that wrongdoing embraces both the notion of acting56  and results. 

Another approach is to view the criminal law as an instrument for administering retributive 
justice. According to this view the criminal law focuses upon the punishment of conduct 

which offends the community's sense of morality, that is, behaviour considered by the 
community to be wicked or evil and warranting punishment. The punishment meted out 

becomes an end in itself. Viewed this way the criminal law is not directed at the prevention 
of external harm, at least in the way comprehended by the proponents of the objective 
theory. The focus is on the moral blameworthiness of the conduct in question. Conduct is 

a compendious term covering positive acts and omissions as well as consequences. 
Whether or not conduct is morally blameworthy is not evaluated solely by reference to the 

results, but takes into account the extent to which the actor exercised a measure of choice 
in acting as he did or omitting to act, and indeed the actor's goal in acting or omitting to 

act. The element of moral fault plays a significant part in the retributive theory. The view 
that the criminal law operates as an instrument of retributive justice does not support the 
objective theory of wrongdoing. 

There is a fundamental problem with attempting to define the structure of criminal 

wrongdoing by reference to the purposes of the criminal law. There is a lack of consensus 

as to those purposes. It is not possible to view the criminal law as seeking to achieve one 
single aim: 

56  This incorporates the teleological theory of acting. 
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Particular criminal offences have either developed gradually as part of the common law or 
have been created by statute. The present criminal law, with its myriad of offences, is not a 
coherent body of law seeking to achieve one particular aim. Nevertheless there are some 
general considerations which have swayed both judges and legislators in arriving at a 
decision whether a particular type of transaction will, or will not, be made criminally 
punishable.57  

The structure of criminal wrongdoing has not been shaped by one single aim of the 

criminal law: it is the product of a number of different, often competing, considerations 
which have exerted varying degrees of influence at different times. Therefore, any theory 
of criminal wrongdoing which is solely predicated upon a single aim of the criminal law, or 

even a combination of aims, is bound to be flawed. 

A second argument relied upon by the objective theorists is that mistakes always function 

as excuses, that is, they do not negate wrongdoing, they only negate personal 
accountability.58  By treating mistakes and the actor's intention as reciprocal issues, it 
follows that the actor's intention is irrelevant to the question of wrongdoing. Fletcher says 

that the argument is fundamentally flawed in that it is built upon the erroneous assumption 

that mistakes always function as excuses. Mistakes, he says, are in fact multi-functional, 
sometimes operating as excuses, sometimes not.59  

The point made by Fletcher is that it is wrong to always treat mistake and intention as 
reciprocal issues. At common law mistake operates at two quite different levels: (1) 

mistake negating mens rea and (2) mistake as an independent defence which excuses a 
person from criminal responsibility, notwithstanding proof of the elements of the offence. 

A person, charged with an offence of mens rea, may make a mistake which goes to and 

negates mens rea. For example, in the case of intentional homicide, a mistake as to 
whether one is shooting at a human being precludes a finding of intentional homicide.6° 
Similarly, a person may take a book or umbrella under the mistaken belief he or she is the 
owner. The belief that one is taking one's own property precludes the requisite intent for 
larceny, that is, an intent permanently to deprive the owner of his or her property.61  

In each of the above examples it is proper to treat mistake and intent as reciprocal issues. 
However, in relation to the second category of mistake, intent and mistake are quite 

different and separate matters. A clear and succinct description of mistake as an 
independent defence is found in the English case of To/son 

Wailer and Williams, n 13 par 1.29, p  13. 
58  Fletcher, n 15, pp  476-477. 

Fletcher, n 15, p  477. 
° Fletcher, n 15, p  687. 

61  Fletcher, n 15, p  687. Fletcher goes on to say that the logic of the argument is simple: "The required 
intent is 'the intent to do A'; if the actor believes that not A is the case, then he cannot have the "intent 
to do A." It follows from the logic of this argument that any mistake - reasonable or unreasonable - 

precludes a finding of the required intent." 
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At common law an honest and reasonable belief in the existence of circumstances which, if 
true, would make the act with which 0 is charged an innocent act has always been held to 
be a good defence.62  

This type of mistake has most commonly been raised in the case of strict liability 

offences.63  As these offences do not involve mens rea, the conventional approach has 

been to treat this species of mistake as going to the actus reus. There is no question of 

intent and mistake being reciprocal issues. Even in the case of offences of mens rea this 

category of mistake does not negate mens rea, and is a matter that squarely concerns the 

actus reus of the offence.64  Where mistake is raised as an independent defence, whether it 

be in relation to an offence of strict liability or an offence involving mens rea, the physical 

elements in the offence are conceded , but it is argued that owing to an honest and 

reasonable mistake as to the surrounding factual circumstances of the offence the 

accused ought to be excused from criminal responsibility. For example, a woman, 

previously married, remarries thinking at the time of the second ceremony that she was 

unmarried because her husband was dead. However, her first husband was in fact alive 

and she remained married to him. Consequently she is charged with the crime of bigamy. 

Although the physical elements of the crime are provable and the woman is liable to be 

found guilty of bigamy, she may be excused from criminal responsibility if it is shown that 

at the time of the second ceremony she was acting under an honest and reasonable belief 

that her first husband was dead and legally no longer her husband.65  This example shows 

that where the defence of honest and a reasonable mistake of fact is relied upon intention 

and mistake are not reciprocal issues, and therefore supports the conventional view that 

the defence operates as an excuse rather than as a matter that negates wrongdoing. 

However, neither the objective theorists' nor Fletcher's analysis of the two species of 

mistake is correct. Later in this thesis, a non-conventional view of the defence of honest 

and reasonable mistake of fact, which is available in relation to offences of strict liability, 

will be presented.66  The defence is inverted to reveal its true nature and function. In its 

inverted form, it holds that a person is criminally responsible in the absence of an honest 

and reasonable mistaken belief as to the facts of a particular case. It is argued that the 

absence of such a mistaken belief is as much a "fault" element as those states of mind 

which satisfy the requirement of mens rea. Indeed the absence of an honest and 

reasonable mistake can be viewed in part as an extended form of "mens rea".67  The first 

62  (1889) 23 Q.B.D 168 at 181 per Cave J. 
63  The status of the defence of honest and reasonable mistake in England is unclear. In Australia, in the 

context of offences of strict liability, the defence is frequently referred to as the Proudman defence. 
That the defence of honest and reasonable mistake of fact may be pleaded in this context was 
suggested by Lord Atkin in Thorne v Motor Trade Association [1937] 3 All. E.R. 157 at 161-162. See 
also Gillies, n 16, pp  303-304. 

65  See To/son (1889) 23 Q.B.D. 168 at 181 per Cave J. 
66  See pp  53-59. 
67  In He Kaw Teh (1985) 157 CLR 523 at 534 Gibbs CJ said: 

"It may be that little turns on the question whether honest and reasonable mistake should be regarded 
as a special defence available only in cases not requiring mens rea, or as something the absence of 
which constitutes mens rea. The matter is largely one of words." This thesis argues that the choice 
goes beyond mere semantics, and the absence of an honest and reasonable mistake supplies the 
"mens rea" or more particularly the relevant "fault" element. 
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part of the fault element is concerned with the absence of an honest belief: if the 

prosecution can prove that the accused did not hold the relevant mistaken belief then the 

requisite fault element is satisfied. Along with intention, recklessness and knowledge, 

belief is a state of mind which is capable of amounting to mens rea.68  The second part of 

the fault element is in effect constituted by simple negligence.69  If the accused held the 

mistaken belief, the prosecution might be able to prove that it was unreasonable, that is, 

the accused failed to take proper care in assessing the accuracy of his belief. The 

absence of a reasonable belief entails negligence. It is argued later that negligence, either 

as a type of conduct or a state of mind, is a fault element.70  Contrary to the position taken 

by the objective theorists and the view expressed by Fletcher, mistakes, in the sense 

explained, go to the notion of criminal wrongdoing and are not relevant to matters of 

excuse.71  

The objective theorists have other arguments at their disposal. They may well argue that 

the gravamen of wrongful conduct is the danger that it represents which need not and 

ought not to be tolerated by others. Therefore, wrongful conduct should be subject not only 

to the intervention of the State, but also to the right of an individual to defend himself or 

herself. Fletcher states that this is tantamount to saying that wrongful conduct is conduct 

which is incompatible with the norms of the legal system.72  Commenting further on the 
argument Fletcher says: 

If this is what 'wrongfulness' means, then there is good reason to say that the issue is 
purely objective. Whether self-defence is permissible is determined solely by the objective 
impact of the act. Even if created by mistake or accident, a threat to the life or limb of 
another is properly resisted. This argument supports the view that an intent to harm is not 
necessary for wrongful conduct.73  

Responding to the argument, the proponents of the personal theory of wrongdoing 

differentiate between "wrongfulness" required to make an act criminal and the 

"wrongfulness" needed to warrant self-defence. The latter notion of wrongfulness 

contemplates any threat to a legal interest protected under either private or criminal law. 

However, this bisection of wrongfulness, which is somewhat artificial and which has not 

escaped criticism,74  need not be relied upon to counter the argument put forward in 

support of the objective theory. The simple and effective reply to the argument is that it is 

misleading to explain wrongful conduct by reference to the notion of self-defence. The 

objective theorists argue that because wrongful conduct constitutes an unacceptable 

66  Gillies, n 16, p  48. 
69  WaIler and Williams, n 13 , par 14.59, 766. 
70  See pp  50-51. 
71  in some circumstances mistakes may be relevant to excuses and justifications. For example, mistake 

of fact may activate a defence such as self-defence or provocation. But in such cases mistake relates 
to an element of the defence and has no bearing on the question of criminal wrongdoing. Mistake is 
only relevant to the existence of a defence justifying or excusing criminal wrongdoing. Mistake of fact 
of this type is discussed further at pp  124-125. 

72  Fletcher, n 15, p477. 
Fletcher, n 15, p  477. 
For a critique of the bifurcation of "wrongful conduct" upon which the personal theorists rely see 
Baumann Strafrecht:Aligemeiner (7tF  ed, 1975), pp  309-310. 
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danger which can be properly resisted, even when the threat of danger posed by the 

conduct is created by mistake or accident (that is, without intention), that provides proof 

that intention is not an essential element of criminal wrongdoing. However, the objective 

theory seeks to rely upon a view of self-defence which treats wrongful conduct itself as a 

prerequisite for the availability of the defence. This is an erroneous view of self-defence. 

Self-defence is not confined to being a response to an unlawful act (or wrongful conduct). 

The defence is equally available as a response to what is perceived on reasonable 
grounds to be an unlawful attack (or wrongful conduct). Whether or not the conduct which 

is resisted is ultimately found to have been wrongful has no necessary bearing on the 

availability of the defence of self-defence.75  Self-defence operates independently of the 
actual wrongfulness of the conduct which is resisted. The availability of the defence may 

well be determined by the impact upon the self-defender of the conduct which is resisted, 

but the very fact that the conduct in question represented a danger does not necessarily 

lead to the conclusion that the conduct was wrongful. Once the relationship between self-

defence and wrongful conduct is put in proper perspective, the fact that a threat of danger 
was created by mistake or accident (that is, it was unintentional) does not necessarily 
prove that criminal intention is irrelevant to a finding of criminal wrongdoing. 

In any event, the objective theorists' argument based on what may permissibly be resisted, 
as Fletcher points out, has its limitations. The inherent weakness of the argument is that it 

only applies to unconsummated threats and risks: it does not cover situations where the 
harm is a fait accompli.76  After the harm has occurred self-defence is no longer a live 
issue. Therefore, the argument does little to illuminate our understanding of criminal 
wrongdoing in cases where harm has already occurred. 

The objective theorists' claim that the causing of harm is all that is required to establish 
wrongdoing seems far too narrow to provide an adequate account of the wrongdoing 
implicit in conduct crimes and status offences. 

Conduct crimes are offences in which the conduct of the accused is itself the mischief 
which the criminal law seeks to discourage. The elements of such offences do not extend 

to the causing of substantive harm by the proscribed conduct.77  Conduct crimes are 
generally aimed at deterring "behaviour which has the potential to inflict substantive 

71  See Zecevic v DPP (1987) 162 CLR 645 at 663 per Wilson, Dawson and Toohey JJ: 
"In Viro self-defence is confined to a response to an unlawful attack, whereas the law as we have 
explained it is not so confined; whilst in most cases in which self-defence is raised the attack said to 
give rise to the need for the accused to defend himself will have been unlawful, as matter of law there 
is no requirement that it should have been so." 
Cf the view taken by Brennan J at 667-668 which is to the effect that in an appropriate case it is also 
necessary to ask whether the force or threatened force against which the accused reasonably 
believed it was necessary to defend himself was such that a person in the victim's position was not 
lawfully entitled to apply it. For this purpose force is unlawful if not authorised, justified or excused by 
law whatever the state of mind of the person who applies it. 

76  See Fletcher, n 15, p  477. 
See Gillies, n 16 

, 
p 32. 
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harm".78  Some conduct offences are not even concerned with risk-producing behaviour.79  

Conduct offences are to be contrasted with result crimes", the elements of which include 

both conduct and the causation of substantive harm by that conduct.8°  It is only in relation 

to these types of offences that the consequential infliction of harm needs to be proven. 

Like conduct crimes, status offences" do not fit comfortably into the objective theorists' 

conception of wrongdoing. The wrongdoing in the case of status offences is constituted by 

the accused's "relationship with, or other implication in a static situation". 82  The 
wrongdoing is not characterised by the causation of substantive harm. 

As Fletcher observes, the objective theory derives its strongest support from the harm-

orientated theory of homicide.83  According to that theory an act causing death was 
considered an evil by reason of the taint implicit in the taking of human life. Therefore, 

wrongdoing, at least in homicide cases, consists in causing harm. However, the harm 
orientated theory of homicide may have been forceful in early times, but today is 
outmoded. The modern tendency in relation to homicide is to require the causing of death 

to be accompanied by a mental state. 

The crime of homicide is capable of being described in terms in which the actions of the 
offender and the harm he or she inflicts are coextensive.84  If A kills B, the harm suffered 
by B in the course of that transaction is inextricably conveyed in the description of A's 
actions.85  The association between one's actions and the result of those actions in such 
offences, usually referred to as "result offences", is not purely semantic. If the law makes it 
an offence to kill another, the offence is not complete without a result - the occurrence of 
harm. However, results do not occur in the abstract or independently of human action. 
Results are the outcome of one's actions. Therefore, in the case of "result crimes" acts 
become as important as the harm inflicted as a result of those acts. Once the importance 
of acts in "result crimes" is acknowledged the objective theory quickly loses ground. 

Another argument used to support the objective theory of wrongdoing, to which Fletcher 
also refers, is that wrongful conduct consists of the violation of an imperative to abstain 
from or engage in particular acts.86  Fletcher gives as an example a law that requires 

motorists to halt at stop signs. Supposing a motorist, not seeing the sign, does not stop, 

78  Gillies, n 16, p  32. A good example of such offences is the statutory offence of reckless or negligent 
driving. It is not necessary to prove that the defendant caused any harm to person or property as a 
result of his or her driving. It is sufficient that the risk of harm was produced by the defendant's driving. 
See for example the statutory offence of driving without due care and attention. 

° Gillies, n 16, p  32. 
81  These offences are sometimes referred to as situational offences. 
82  Gillies, n 16, p  31. The paradigmatic case of a status offence is the offence of being the occupant of a 

place used for unlawful gaming or for the purpose of prostitution. 
83  Fletcher, n 15, p  478. 
84  This point is made by Joseph Jaconelli in his article "Context-Dependant Crime" [1995] Criminal Law 

Review 770 at 771. 
85  Jaconelli, n 84 at 771. 
86  Fletcher, n 15, pp  477-478. 
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Fletcher says that the motorist has clearly broken the law. However, his contravention of 

the law does not presuppose an intent in driving through the stop sign. Fletcher goes on to 

say: "If wrongdoing is synonymous with violating a duty, then the motorist's act is wrongful 

and the objective theory seems to get a grip." 87  It is, therefore, arguable that the violation 
of the imperative is a not a matter of intentional action, but purely an objective fact.88  

By way of reply, Fletcher says that it is not clear that this defence of the objective theory 

extends to cases in which the objective element is causing a particular harmful 
consequence.89  Although Fletcher takes the matter no further, he seems to be saying that 
in the case of offences which have as one of their elements the causing of a particular 

harmful consequence, there may be a requirement that that particular element be 

accompanied by a particular mental state, for example intention. In those circumstances it 
is difficult to separate the element of intention from the wrongdoing: the imperative to 

abstain from or to engage in particular acts includes the mental element which attaches to 
the objective element of causing the particular harmful consequence.90  Therefore, the 

existence of a category of offences in which an objective element is the causing of a 
particular harmful consequence undermines the strength of the claim of the objective 

theorists that intention is irrelevant to a determination of wrongdoing and that a denial of 
intention can be properly raised as an excuse for wrongdoing. 

However, the argument that criminal wrongdoing consists solely in the violation of 
imperatives to abstain from or engage in particular acts can be challenged at a more 
fundamental level, and in a way that vindicates Fletcher's concerns. Every instance of 
criminal wrongdoing can be viewed as the violation of an imperative to abstain from or to 

engage in particular acts. All types of offences - offences of intention and recklessness, 
offences of negligence and strict liability and absolute liability offences - can be viewed in 
that way. However, that does not mean that such offences consist solely of the violation of 
an imperative. In the case of intentional offences and those involving recklessness the 

presence of a culpable state of mind introduces an additional element into the violation. 
Similarly, in the case of offences of negligence, the failure to comply with a prescribed 

87  Fletcher, n 15, p  478. 
88  Fletcher, ri 15, p  478. There, Fletcher says: " One might also observe that in issuing imperatives, we 

simply say,' Do not blow smoke in my face.' It would be odd, if not ungrammatical, to qualify the 
imperative by saying, Do not blow smoke in my face intentionally." 

89  Fletcher, n 15, p  478. 
A good example is s162 of the Criminal Code (NT) which deals with the crime of murder. It is an 
essential element of the offence that the accused intended to produce an event, that is, the death. 
This element derives its existence from the offence-creating section, and not from the application of s 
31 which treats the absence of intention as an excuse. An intention to cause death or to do grievous 
harm is an essential element of criminal wrongdoing constituted by the crime of murder. The objective 
theory would have us accept that the absence of such intention excuses criminal responsibility. 
However, under the Criminal Code (NT) the absence of such intention, rather than providing an 
excuse, precludes a finding of wrongdoing, namely, murder. 
This is one of the unexplained anomalies under the Criminal Code (NT). Why should absence of intent 
or foresight be treated as an excuse in relation to those offences to which s 31 applies - where the 
provisions of the section are incorporated into the definition of the offence - and yet the absence of a 
mental element prescribed by the definition of the offence be treated otherwise. The practical 
implications of this anomaly are discussed at p146. 
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standard of care or the existence of a negligent state of mind takes the violation of the 

imperative beyond purely an objective fact. Even in the case of offences of strict and 

absolute liability the violation amounts to more than a purely objective fact. In both cases it 

is necessary for the offender to have voluntarily participated in the activity which gives rise 

to the violation. Furthermore, offences of strict and absolute liability have been viewed as 

intrinsically accountable violations of an imperative.91  In the case of strict liability offences 
the latent fault element in the defence of honest and reasonable mistake92  may introduce 
an additional element into the violation, again taking it beyond a purely objective fact. 
Although all offences can be characterised in terms of the violation of an imperative, the 

offender must in some way be personally responsible for the conduct giving rise to the 

violation. As the preceding examples show, the nature and degree of personal 
responsibility may vary from one case to another. 

The objective theory is not alone in failing to provide a satisfactory explanation of the 
nature of criminal wrongdoing. The personal and social theories of criminal wrongdoing 
are also deficient. 

The claim made by the adherents of the personal theory of wrongdoing that harm is 
irrelevant to wrongdoing cannot be sustained. The personal theory collapses when called 

upon to explain the wrongdoing implicit in "result crimes" such as homicide. As noted 
above, the crime of homicide is not complete without the causing of a particular harmful 
consequence, that is, the death of another person.93  Consequently, in the case of 
homicide, harm is not only relevant to wrongdoing, but is an essential element. Even in the 

case of offences which do not have as an objective element the causing of actual harm, 
such as battery and arson, and inchoate and preparatory offences like attempted crimes 
and conspiracy, along with offences of negligence, the concept of harm remains relevant 
to the notion of wrongdoing. All these classes of offences have a potential for harm. 

Being exposed to the risk of harm is a form of harm that warrants the intervention of the 
criminal law. 

The personal theory of wrongdoing suffers from a further major deficiency. As stated 

earlier, the personal theory is constructed on the teleological theory of acting, according to 
which the notion of acting, in the case of intentional offences, cannot be separated from 

the actor's goal, that is, from his intention.94  It follows that the personal theorists consider 
the actor's intention as being essential to a finding of wrongdoing. However, the personal 

theory confines its analysis of criminal wrongdoing to intentional offences - offences in 
which the mens rea is constituted by intention.95  If intentional offences were the only type 

91  The occurrence of the objective event is said to raise a presumption of culpability, an inference of 
accountability which is sometimes referred to as culpable neglect": Fletcher, n 15 p  718 

92  See pp  52-53. 
11  See p27. 
11  Fletcher, n 15, pp  475-476. 
11  The personal theory itself imposes this limitation on its analysis of criminal wrongdoing. 
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of offence at common law involving mens rea, then the personal theory might carry some 

force. But that is not the case. The common law also recognises offences in which 

recklessness, advertent risk taking, is a mental element. The personal theory is unable to 

give an adequate explanation of the notion of acting in the case of offences involving 

recklessness. As a state of mind, recklessness is not goal orientated. Rather, it consists of 

the advertent production of risk which in all the circumstances is unreasonable or 

unjustified. The personal theorists' claim that criminal intention is essential to a finding of 
wrongdoing cannot be sustained in relation to those offences in which recklessness 

constitutes the requisite mens rea. In the case of such offences recklessness, not 

intention, is an essential element of criminal wrongdoing. 

The personal theory is also incapable of giving an adequate account of offences in which 

the requisite mental element is constituted by a state of mind other than intention or 

recklessness, such as knowledge and belief. 

Due to its narrow focus, the personal theory also fails to adequately explain the 

wrongdoing implicit in offences of negligence. Such offences do not require proof of 
intention, as intention is not an essential element of the wrongdoing. Rather it is the failure 

to comply with a standard of conduct with which the ordinary reasonable person could and 
would have complied which grounds a finding of criminal wrongdoing. 

Finally, the personal theory cannot hold true in relation to offences of strict liability and 
absolute liability because by definition criminal intention is irrelevant to the commission of 

these offences. 

The social theory of criminal wrongdoing, being a hybrid of the objective and social 
theories, combines the faults of both theories. As the social theory also adopts the 
teleological theory of acting it suffers from the same deficiencies as the personal theory in 

terms of giving a satisfactory explanation of wrongdoing in strict or absolute liability 

offences, or offences involving recklessness or negligence. Furthermore, by claiming that 

wrongdoing includes both acts and results, it goes further than is necessary to describe 
the elements of wrongdoing in relation to certain criminal offences. For example, results 
are irrelevant in the context of conduct offences and preparatory and inchoate offences 

like attempts and conspiracy. 

(ii) Fletcher's theory of criminal wrongdoing 

Fletcher treats wrongdoing and a wrongful act as interchangeable terms, stating : "A 

wrongful act is one that satisfies the definition of the offence and that is unjustified."96  By 

96  Fletcher, n 15, p 515. There, the author says: 
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defining a 'wrongful act" as conduct which violates a prohibitory norm,97  Fletcher equates 
the definition of an offence with the violation of a prohibitory norm.98  According to Fletcher 
the definition of an offence does not include questions of justification and excuse.99  He 
treats the issue of justification as comprising the second component in his theory of 

criminal wrongdoing.10°  He says that a "claim of a justification is a privileged violation of 

the prohibitory norm"101  and "negates the dimension of wrongdoing".102  By way of contrast, 
the issue of excuse raises the distinct issue of attribution.103  Claims of excuse "negate the 
element of attribution or culpability". 104  The issue of attribution is concerned with whether it 

is unfair to hold the offender accountable for his or her wrongdoing.105  Claims of excuse do 
not negate the dimension of wrongdoing: they merely permit a judgment that the offender 

cannot be fairly held liable for violating the prohibitory norm.106  

Fletcher's analysis of excuses and justifications is dealt with later.107  Our immediate 

concern is with what Fletcher includes in the definition of an offence. 

According to Fletcher, the mental elements of the offence, such as intention and 
knowledge, "are subjective components of the definition."108  He also expresses the view 
that in cases of negligent and reckless conduct the definition includes the element of 

excessive risk-taking.109  By including the elements of intention, knowledge and risk-taking 

in the definition of the offence, Fletcher rejects the objective theory of criminal wrongdoing 
and asserts these states of mind to be essential elements of criminal wrongdoing. 

Fletcher's claim that the definition of an offence consists of objective and subjective 
elements is not altogether convincing, for he himself acknowledges that there is some 

wrongdoing consists of two dimensions, one that we shall call the 'definition of the offense' and 
another that we familiarly call 'justifications'." 

97  Fletcher, n 15, p  458. 
Fletcher, n 15, p  562. 

99  Fletcher, n 15, p  554. 
100 Fletcher, n 15, p  554. 
101 Fletcher, n 15, p  577. 
102 Fletcher, n 15, p  577. Fletcher says that paradigmatic instances of justifications are lesser evils such 

as self-defence and acting in the name of the law to effect an arrest or prevent a escape from custody: 
Fletcher, n 15, p  576. 

103 Fletcher, n 15, p  554. 
104 Fletcher, n 15, p  577. 
105 Fletcher, n 15, p  577. 
106 Fletcher, n 15, p  577. 
107 See pp  74-88; 115-116. 
108 Fletcher, n 15, p  554. Fletcher says: "In the examples of homicide and larceny, the stated definition 

includes the element of intent, and in the instance of homicide, the excessive risk-taking that would 
constitute malice." 
Commenting on Fletcher's view of a wrongful act, Fingarette says: 
"Fletcher's 'wrongful act' is the entire act prohibited by law; it includes the intent, knowledge, 
deliberation or other mental elements included explicitly or tacitly in the legal definition of the crime. 
For example, causing a person's death is not per se wrongful; but murder-intentional killing with 
malice-is a species of wrongful act ": Fingarette, n 15 at 1003-1004. 

° Fletcher, n 15, p  576. As to the element of excessive risk-taking, Fletcher says at p  576: 
"This element might be defined as an 'unreasonable risk' or a 'substantial and unjustified risk'. The 
element of awareness of the risk in cases of recklessness would also adhere to the definition. The 
prohibitory norms in these cases are directed against running excessive risks of harm to protected 
interests." 
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dispute about whether the "violation of a prohibitory norm always requires subjective as 
well as objective elements". 110  Furthermore, Fletcher never seems to adequately explain 
why subjective elements should be included in the definition of an offence. He appears to 
be saying that the contours of the definition are set by the prohibitory norm, and if the 
violation of that norm requires subjective as well as objective elements then the definition 
consists of that set of elements. But that begs the question: why does the violation of the 
prohibitory norm require subjective as well as objective elements? 

(iii) Chapman's analysis of criminal wrongdoing 

Chapman provides a more sophisticated argument for the inclusion of mental states such 
as intention in the definition of a criminal wrong. 

According to Chapman criminal wrongdoing involves a "conscious advertence to the 
denial of Right". He says that every instance of criminal wrongdoing amounts to an 
infringement of the category of Right, or rights in general. For example, the law against 
theft acknowledges the property rights of individuals. Similarly, the law against assaults or 
homicide recognises the right of individuals to personal safety. When a person steals 
another person's property or injures or harms another person the rights of that person are 
denied absolutely and thereby infringed. Chapman says that in these circumstances the 
actions of the offender amount to "a denial of the relevance of rights altogether".112  This is 
what it means for the category of Right to be infringed. As the State is the guardian of the 
category of Right, the State is justified in taking public action, in the form of a criminal law 
prosecution, against individuals who violate the criminal law.U3 

Chapman says that in order for the thief or the murderer to deny the category of Right he 
or she must engage that category as a "category", that is, conceptually.114  He says that this 
means that the denial of Right must be "cognitive, involving conscious and advertent 
wrongdoing".115  In other words, criminal wrongdoing requires "subjective mens rea on the 
part of the accused".116  

Although Chapman's theory of criminal wrong goes further than Fletcher's analysis, it 
remains problematic, for not all types of offences fit within his notion of denial and 
infringement of right. While it satisfactorily covers offences against the person or property, 
negligence offences and those of strict liability are concerned more with the imposition of 
obligations and duties rather than with the protection of rights. Chapman as much as 

110 Fletcher, n 15, p  576. 
Chapman B, Theory of Excuses" (1988) Canadian Journal of Law and Jurisprudence 75 at 84. 

112 Chapman, n 111 at 83. 
113 Chapman, n 111 at 83. 
114 Chapman, n 111 at 83. 

Chapman, n 111 at 83. 
116 Chapman, n 111 at 83. 
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concedes that'  17:by insisting that the denial or right must be cognitive, involving conscious 

or advertent wrongdoing, he excludes these non-subjective offences from his definition of 
a criminal wrong. 

Chapman's theory might be persuasive if criminal wrongdoing were restricted to cases of 

intentional and reckless conduct. However, it is artificial to separate offences of negligence 
and strict liability from mainstream criminal offences ("real crime") and to accord them a 

"quasi-criminal" status within the criminal law. Offences of negligence and strict liability are 

just another species of criminal wrongdoing: they are as much part of the criminal law as 
offences of intention and recklessness. 

The basic purpose of the criminal law is to prevent and punish criminal conduct. It is for 
the legislature to determine "within any given legal system what acts should be classified 
as criminal". 118 Conventionally, two criteria have been applied for the purpose of 
determining whether certain conduct should be subject to the operation of the criminal law 
- the public quality of the conduct and the element of moral wrongdoing. According to the 
first factor, the conduct must be injurious to the public in general.119  The second criteria 
requires that the conduct involve moral wrongdoing.120  in other words, the conduct must 
offend a generally accepted morality. 

However, given the complexities of modern society and its ever-changing values and 
technological advances, it is unrealistic to insist upon a requirement that particular conduct 
must necessarily involve moral wrongdoing before that conduct can be declared 
criminal.121  The sole criterion should be that the conduct in question is injurious to the 
public in general. All that should matter is that the State has a vested interest in punishing 
the offender for the proscribed conduct.122  According to this criterion, offences of 
negligence and strict or absolute liability have a proper place in the criminal law.123  

117 Chapman says: 
the public form of the criminal action not only make sense of, but more strongly, positively 

requires subjective mens rea on the part of the accused. Anything less, such as mere negligence or 
mistake, cannot explain why the state, as the guardian of the category of Right, is a party to the 
action. That is, anything less cannot explain the public nature of the criminal law." : Chapman, n 111 
at 83 See also n 38 to the text where the author states that actions done negligently are not sufficient 
for a criminal law prosecution. 

118 Wailer and Williams, n 13 par 1.3, p  2. See also the comments of Lord Atkin in Proprietary Articles 
Trade Association vAttorney-General (Canada) [1931] AC 310 at 324. 

119 WaIler and Williams, n 13, par 1.3, p 2. 
120 WaIler and Williams, n 13, par 1.3, p  2. 
121 See the observations made by the Canadian Law Reform Commission as to the increasing 

secularisation of the criminal law: Law Reform Commission of Canada: Towards a Codification (Study 
Paper, 1976), pp  21-22: seen 9 in the Introduction to this thesis. 

122 For the rationale behind offences of strict liability see n 45. See also Gillies, n 16, p  85 
"Typically these offences (offences of strict liability) are concerned with the regulation of areas of 
social and economic activity in which people voluntarily participate, such as the driving of motor 
vehicles, the processing of foodstuffs, the conduct of licensed premises, the management of places of 
work, and so forth, which activities, if not conducted in accordance with the standards of behaviour 
laid down in the subject legislation, do impinge in a general way upon the public welfare." 

123 See the philosophical stance taken by Wootton who during the course of strongly arguing for the 
removal of the concept of the guilty mind from the criminal law makes three main points: (1) In the 
modern world, "as much damage is done by negligence, and indifference to the welfare and safety of 
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3. A monolithic theory of criminal wrongdoing 

The theory of criminal wrongdoing advanced in this section maintains that all criminal 

wrongs (that is, offences)124  consist of physical and fault elements, though the 

configuration varies depending upon the category into which the offence falls, that is, 

offences of intention or recklessness, offences of negligence and offences of strict and 

absolute liability. 

The cornerstone of the theory is the proposition that every offence involves the violation of 

a prohibition, obligation or duty imposed by the criminal law for which the offender is 

personally responsible. The physical element or elements of an offence are constituted by 

the conduct and any consequences giving rise to the violation. The element of personal 

responsibility supplies the requisite fault element or elements. The latter may assume any 

one or more of the following forms: (1) a mental state such as voluntariness, intention or 

recklessness, (2) negligence, either as a type of conduct or a state of mind, (3) the 

absence of an honest and reasonable mistake of fact or (4) presumed culpability. 

(i) The individual and the criminal law 

In order to fully understand the element of personal responsibility - the omnipresent 
element of "fault" - which permeates the entire spectrum of criminal wrongdoing, it is 
necessary to examine the relationship between the individual in a given society and the 

criminal law as an instrument of social control and a harm-reductionist agency. It is also 

necessary to examine the expectations that the criminal law has of those who are subject 
to its operation. 

The criminal law is built upon the philosophical assumption that human beings are free, 

moral and responsible agents who have the capacity to choose whether to comply with its 

prohibitory norms. The criminal law is structured in such a way as to give effect to the 

singularly distinctive trait possessed by all human beings, namely, their ability to make 

decisions and choices. 

others, as by deliberate wickedness"; (2) The time has arrived for "the concept of guilt to be 
dissolved into a wider concept of responsibility or least accountability, in which there is room for 
negligence as well as purposeful wrongdoing" and (3) The contemporary extension of strict liability is 
"a sensible and indeed inevitable measure of adaptation to the requirements of the modern world" and 
that extension is justifiable on the basis that "the primary objective of the criminal courts is preventive 
rather than punitive" : Wootton B, Crime and the Criminal Law (London: Stevens and Sons, 1963), pp 
4 1-57. 

124 This is consistent with the approach taken by Fletcher which is to equate a criminal wrong with an 
offence: Fletcher, n 15, p  515 



It is not intended to rekindle the "determinist-free will" debate. We need not concern 

ourselves with the possibility that the very foundations upon which the criminal law is 

constructed may be false. First, there is an impressive body of scientific thought which 
seriously challenges the truth of determinism.125  Secondly, as David Hodgson (Chief 
Judge in Equity, Supreme Court of New South Wales) has recently argued, "a balanced 

consideration of the evidence and argument suggests that free will may in fact be alive 

and well; and, because belief that it is alive is valuable, there would need to be a powerful 
case for its demise before it could be rational either to accept that it is in fact dead or to 
live our lives as if it were".126  Thirdly, as Fletcher observes, western society is constructed 
upon the assumption of personal responsibility, and should that cultural presupposition be 

proved to be empirically false, then very radical changes will have to be made not only to 
the criminal law but to the way we live.127  However, until such time as determinism is 
proved to be true - and the determinists bear the burden of proof - then the criminal law 
should reflect the way human beings live. At the present time, the philosophical 
underpinnings of the criminal law are under no threat of being disturbed. 

There is a logical connection between the notion of free will and the idea of personal 
responsibility: the notion of personal responsibility for conduct presupposes free will.128  

That important relationship is illustrated by first considering a system of criminal law which 
is not predicated upon the notion of free will and which is designed to punish inanimate 
objects or animals for criminal wrongdoing. For example, a falling rock or a galloping horse 

125 See for example the effect of quantum theory on determinism. Scientists in the 2011  century have 
argued that determinism is not true. Quantum theory, to which most physicists adhere, holds that 
there are some events that do not have causes. See for example, Heisen berg, the German physicist 
who developed quantum theory and formulated the uncertainty principle, which concerns matter, 
radiation, and their reactions, and places absolute limits on the achievable accuracy of measurement: 
Hutchinson Encyclopaedia (1995 ed, Helicon Publishing Ltd, Oxford), p  487. See also Schrodinger, 
the Austrian physicist, who advanced the study of wave mechanics : Hutchinson Encyclopaedia (1995 
ed, Helicon publishing Ltd, Oxford), p  926. 

126 Hodgson D, "Guilty Mind or Guilty Brain? Criminal Responsibility in the Age of Neuroscience" (2000) 
74 ALJ 674-675. See in particular Hodgson's evaluation of the Libet experiments at 675: 
"I would also note that the Libet experiments are far from refuting free will. Even in relation to the 
simple actions they dealt with, they do not, as Libet himself notes, exclude a conscious veto 
exercisable right up to the time the action is performed. They do not exclude the conscious shaping of 
actions, the details of which are habitual (as in musical performances). And they say nothing about the 
fully deliberated actions that are the paradigm case of free will." 
For Hodgson's extended defence of the concept of free will see Hodgson D, The Mind Matters (Oxford 
University Press,1991); Hodgson D, "Nonlocality, Local Indeterminism, and Consciousness" (1996) 9 
Ratio 1-22; Hodgson D, "Hume's Mistake" in Libet, Freeman and Sutherland (eds) The Volitional Brain 
(Imprint Academic, Thorverton, 1999) 

127 Fletcher, n 15, pp  801-802. See also the view expressed by Berlin: 
"Determinism may, indeed, be a true doctrine. But if it is true, and we begin to take it seriously, then, 
indeed, the changes in the whole of our language, our moral terminology, our attitudes towards one 
another, our views of history, of society, and of everything else will be too profound to be adumbrated. 
The concepts of praise and blame, innocence and guilt and individual responsibility from which we 
started are but a small element in the structure, which would collapse or disappear. Our words - our 
modes of speech and thought - would be transformed in literally unimaginable ways; the notions of 
choice, of responsibility, of freedom, are so deeply embedded in our outlook, as creatures in a world 
genuinely lacking in these concepts, can, I should maintain, be conceived by us only with the greatest 
difficulty." : Berlin I, Four Concepts of Liberty (Oxford University Press, Oxford 1969) cited by 
Hodgson, n 126 at 665. 

128 Hodgson, n 126 at 665. 
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which kills a human being might be found guilty of criminal wrongdoing purely on the basis 
of the objective harm.129  As inanimate objects and animals lack the intellectual and 

cognitive abilities of human beings and the degree of freedom of action enjoyed by human 

beings, it would be pointless, indeed absurd, for that system of law to introduce any 

subjective element into the requirements for proof of criminal wrongdoing. However, in the 

case of a legal system designed to control the behaviour of human beings, it is obvious 

that the unique ability of human beings to act as free, rational and responsible agents 
needs to be taken into account when determining criminal responsibility. That is achieved 

by introducing into the notion of criminal wrongdoing certain subjective elements which 

reflect the capacity of human beings to make decisions and choices concerning their 

behaviour with respect to the prohibitory norms of the criminal law. 

The criminal law expects human beings, as free and responsible agents, to regulate their 
conduct in accordance with its requirements: the criminal law casts upon the members of a 
given society the responsibility of ensuring their compliance with its prohibitory norms. In 
order to be found guilty of an offence, that is, contravening a prohibitory norm, the offender 
must have, in some way, been personally responsible for the conduct or any 

consequences constituting the violation, and therefore accountable for his or her 
wrongdoing. As a general proposition, whenever a person chooses or decides to behave 

in a particular way or to bring about a given consequence which is proscribed by the 

criminal law that person is at fault, and personally responsible for the conduct or 
consequences. 

It is no mere accident of language that the criminal law uses the terms "criminal 

responsibility" and "criminally responsible" to denote one's liability at criminal law. Both 
terms draw attention to the centrality of the notion of personal responsibility to criminal 
wrongdoing. 

The inclusion of a subjective fault element in the notion of criminal wrongdoing is generally 
consistent with the main, though often competing aims of the criminal law - deterrence, 
retribution and reformation or rehabilitation. 

The retributive justification regards a crime as "a wrong which of its very nature justifies 
the infliction upon the criminal of a certain amount of punishment".130  Retributism is a 
justification which provides that a person is to be punished for his or her wrongful acts 

simply because he or she deserves it. 131  The notion of desert is linked to the moral quality 
of the offender: "... retributism is a species of objectivism in ethics that asserts that there is 

such a thing as desert and the presence of such a (real) moral quality in a person justifies 

129 Medieval systems of criminal law in fact punished animals for perceived criminal wrongdoing:Turner, 
n18, p7. 

130  WaIler and Williams, n 13, par 1.30, p  14. 
The Victorian Sentencing Committee Report 1988, Sentencing, Vol 1 par 3.6.1, p  88. 
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punishment of that person". 132  As retributism holds that a person should be punished 
because of, and in proportion, to his or her moral wrongdoing the notion of responsibility 

and accountability for one's actions assumes significance in retributive theory.133  The 
notion of responsibility is carried over in the modern version of retributism - "just deserts 
theory". This theory looks retrospectively to the seriousness of the offender's actions.134  
Seriousness is measured by both the consequential harm (or risk of harm) and the degree 
of the actor's culpability.135  According to Honderich an offender deserves punishment if, 
inter alia, the offender has behaved culpably and was responsible for his or her actions 

and performed them with a knowledge of possible consequences according to a penal 
system 136 

The deterrent justification implicitly presupposes that human beings are free and 
responsible agents: 

Deterrence would seem to depend on the ability of the potential offender to weigh up, in a 
rational manner, the advantages and disadvantages of a course of conduct and to base his 
or her actions upon the results of this reasoning.137  

Even in relation to the reformative or rehabilitative aim of the criminal law, recognition and 

acceptance of responsibility for one's conduct may be critical to the process of 
rehabilitation or reform.136  

(ii) The relationship between human beings as free and rational agents and the 
physical elements of criminal wrongdoing 

The physical element of an offence may be: (a) an act; (b) an omission; (c) the result of an 
act or omission, that is, an event; (d) circumstances attendant on the doing of an act or 

132 Moore M, Law and Psychiatry:Rethinking the Relationship (Cambridge University Press, USA 1984), p 
235. 

133 See also Hart H. L.A, Punishment and the Elimination of Responsibility (1968), pp  180-185 (referred to 
by Bates, Buddin and Meure, n 55, pp  23-25) where the author deals with the concept of responsibility 
within the framework of retributive theory. 

134 The Victorian Sentencing Committee Report, n 131, par 3.6.4, p  89. 
135 The Victorian Sentencing Committee Report, n 131, par 3.6.4, p  89. 
136 Honderich T, Punishment, the Supposed Justifications (1984), p  34. 
137 See Fox R and Freiberg A, Sentencing: State and Federal Law in Victoria (3r  ed, Oxford University 

Press, 1999), p  211. The deterrent aim is based on the notion of commonsense: "Common sense 
indicates that we normally act in a prudential manner and seek to avoid undesirable consequences." 
Bagaric M, "Incapacitation, Deterrence and Rehabilitation: Flawed Ideals or Appropriate Sentencing 
Goals" (2000) 24 Crim L J 21 at 34. Cf the "social defence" theories of Marc Ancel and other 
Continental and South American criminal jurists as well as Barbara Wootton, all of whom espouse 
deterrence while eschewing responsibility. Cf also the experiments conducted by Skinner which 
showed how conditioning could deter even pigeon brains. Skinnerian behaviourism is, of course, no 
longer in favour. 

136 Hodgson, n 126 at 677. There the author refers to Dostovesky's Crime and Punishment as a classic 
literary example of the crucial relationship between recognition and acceptance of guilt and reform 
and rehabilitation. 

Cf this more contemporary view of the rehabilitative process with the more traditional approach to the 
rehabilitation of offenders through the use of cognitive-behavioural techniques such as aversive 
therapy which are not predicated upon a recognition of personal responsibility for one's actions. See 
for example Burgess's Clockwork Orange and Orwell's 1984. 
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omission, that is, attendant circumstances or (e) a state of affairs or things. Of course, an 

offence may consist of a combination of any one or more of the preceding elements. 

This section explores the close relationship between the physical elements of offences 

and the capacity of human beings to make certain choices and decisions. The ensuing 

discussion lays the foundation for the theory that criminal wrongdoing consists of physical 

as well as fault elements. 

(a) Basic actions and voluntariness 

The notion of an "act" is the most fundamental element of human behaviour. This thesis 

adheres to the view that an "act" can be broken down into two types of actions - "basic 

actions" and "complex actions".139  Every "act" includes at least a "basic action" and may 

incorporate a "complex action". Where the "act" comprises a "complex action" it 

necessarily includes a "basic action". 

Basic actions have been described as actions one performs by doing no other action.14°  

For example, a person opens a door by pushing against it; one pushes against it by 

moving one's arm; but there is no further act by which a person moves one's arm. Moore 

concludes that basic actions involve simple motions of the body that a person brings about 

that do not require anything else to be done in order to perform them.141  

There are certain physiological mechanisms within the human body such as nerve 

impulses and muscles that make it possible for the human body to perform mechanical 

tasks such as raising one's arm. Moore is right when he says that the sending of nerve 

impulses and the contraction of muscles within the human body cannot be basic actions 

which are performed by human beings.142  In order to perform a basic action one needs to 

know how to do it. We know how to raise our arm, but we do not know how to send a 

nerve impulse or to contract our muscles. Although the ordinary person has no knowledge 

of the workings of various physiological mechanisms that make it possible for human 

beings to perform certain basic actions, we accept the existence of these mechanisms 

within the human body as indispensable tools enabling us to perform such a simple task 

as raising one's arm. Although it cannot be denied that the simple action of raising one's 

139 See Danto A, "Basic Actions", American Philosophical Quarterly Vol 2 (1965) 141-8; Pears "The 
Appropriate Causation of Intentional Basic Actions" Critica Vol 7 (1975) 39-69; Moore, n 132, pp  68-
77. 

140 Danto, n 139 at 141-148. See also Moore, n 132, p  68. 
141 Moore, n 132, p  63. Moore goes on to say that the flexing of one's deltoids or the sending of a nerve 

impulse to the deltoids are not basic actions performed by a person. A person does not raise his arm 
by flexing his deltoids or by sending a nerve impulse to them. Such mechanisms do not cause a 
person to raise his arm; quite to the contrary, a person causes these things to occur by raising his 
arm. According to Moore, human beings do not know how to send a nerve impulse nor stimulate their 
muscles, except by raising their arm which is something they know how to do. Therefore, an essential 
characteristic of basic actions is that they are things that we know how to do. 

142 Moore, n 132, p  68. 



arm is caused (in the sense of facilitated) by physiological events beyond the knowledge 

of human beings, human beings are capable of setting these events in motion, and in fact 
cause these events to occur.143  As observed by Moore, when human beings raise their 
arm they cause those events to occur, and they do that by raising their arm.144  
Physiological mechanisms within the human body do not cause human beings to perform 

simple actions such as raising one's arm: they merely make it possible for human beings 

to perform the physical movements involved in raising one's arm. Therefore, the 

relationship between certain physiological events and basic actions does not preclude 
personal responsibility for basic actions performed by human beings. 

Human beings are possessed of the twin faculties of knowledge and choice. As Moore 
says, human beings know that they can raise their arm, and know how to do it.145  Such 
knowledge gives them the power to raise their arm. Invested with this power human 

beings are able to choose when to raise their arm and not to raise their arm. Human 
beings are choosing beings: they have the power of choosing when to do a thing or 
choosing to not do it. Implicit in the notion of choosing to act in a certain way or to refrain 
from acting is a decision to act or not to act.146  The fact that basic actions are ordinarily 
performed for reasons147extends the notion of human beings as decision makers. A 
person may be said to be responsible for raising his or her arm when that person chooses 

or decides to raise their arm and knows at the time that they are raising their arm. A 

person may be said to be responsible for performing a basic action when he or she 
chooses or decides to perform that action and at the time knows the nature of what they 
are doing.148  Responsibility for basic actions is predicated upon the existence of a 
conscious mind which can choose between acting and not acting.149  

The criminal law adopts a similar approach to the question of responsibility in relation to 
basic actions. The law stipulates the preconditions for personal responsibility for basic 

actions in terms of the notions of volition, will and voluntariness. For example, a person is 

said to be responsible for a basic action if he did it of his own volition, willed it, or did it 
voluntarily. Although the concepts of the will, volition and voluntariness are somewhat 

vague and may not embrace the entire line of reasoning followed above, they encapsulate 
the essential quality of human beings as choosing beings and decision makers. Descartes 

said: "The faculty of the will consists alone in our having the power of choosing to do a 
thing or choosing not to do it...... 150  The concepts of volition and voluntariness are 

143 Moore, n 132, p  68. 
144 Moore, n 132, p  68. 
145 Moore, n 132, p  68. 
146 There is a tripartite relationship between the notions of free will, deciding and choosing. Accepting the 

reality of free will, human beings are free to decide and therefore have a choice. If, however, free will 
does not exist, then we are not free to decide what to do, and therefore have no choice. 

147 For example, person may move his arm to push open a door. 
148 According to this analysis, one is responsible if one hits another person with a stick, but is not 

responsible if one's arm with stick in hand is caused by the wind to strike another: Moore, n 132, p 
63. 

149 Gillies, n 16, p  27. 
150 Britannica Great Books of the Western World The Great Ideas, Vol 11 Chapter 100: "The Will", p  763. 
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interchangeable. The concept of voluntariness requires that a person's conduct be 

voluntary, that is, the conduct be volitional. By "volitional" is meant the product of the will or 

the conscious mind. In other words, conduct is voluntary when it is the result of a decision 

to act in a particular way. Due to its connection with decision-making, voluntariness is 
fundamentally a mental state.151  

The traditional common law approach of treating voluntariness as part of the actus reus 

and not mens rea, is misconceived. That approach has led to a fundamental subjective 

fault element being overlooked in structural analyses of criminal wrongdoing. The mental 

state of voluntariness is as capable as "intention" of constituting a fault element in criminal 
wrongdoing. 

The treatment of voluntariness as a mental element represents a critical step in the 
development of the theory of criminal wrongdoing advanced by this thesis. According to 

that theory every instance of criminal wrongdoing (that is, an offence) consists of a 

subjective fault element or elements which impute personal responsibility to the offender 
for the proscribed conduct . Although these subjective fault elements vary from one 
category of offence to another, subject to a handful of exceptions152  criminal offences 
have in common the fault element implicit in the requirement of voluntariness. 

(b) Complex actions and intention and recklessness 

Human behaviour is not confined to the performance of basic actions. It invariably involves 
the performance of actions which are either more sophisticated or complex than basic 

actions. Such actions are called "complex actions". The phenomenon of "complex actions" 
is crucial to our understanding of the nature and scope of an 'act". 

"Complex actions" clearly involve something more than mere bodily movements. The 

easiest way to explain "complex actions" is to proceed by way of example. 

151 This is a not novel view. See for example the following extract from Roulston RP, Oxley-Oxland J, 
White JF and Woods G, Introduction to Criminal Law NSW (2'" ed, Butterworths, Sydney 1980), par 
203, p  15: 
"Voluntariness is part of the mens rea and should be considered in connection with mens rea. This, 
however, has not been done by lawyers thanks largely to their mistranslation of the latin aphorism. 
Lord Hailsham LC pointed this out in Haughton v Smith adding: 'It is thus not the actus which is reus, 
but the man and his mind respectively. Before the understanding of the latin tongue has wholly died 
out of these islands it is as well to record this as it has frequently led to confusion.' 

152 Those exceptions are dealt with by Gillies: 
"A statutory offence of drink driving, for example, would no doubt be construed by the courts as 
precluding resort to evidence of involuntariness caused by intoxication, with the result that a person 
who drives while grossly intoxicated, to the point where the person is acting as an automaton, would, 
notwithstanding this lack of voluntary activity, be incriminated. Likewise, the 'situational' offences (see 
below, p  60) do not require proof of an act, voluntary or otherwise, on the part of D and can therefore 
be committed, inter alia, by a person who is asleep or otherwise unconscious.": Gillies, n 16, p  27. For 
further discussion of these exceptions see n 203. 



If a person lowers his or her arm (a "basic action") to pick up an object, and in fact picks it 
up, that person has performed the complex action of picking up an object. If a person pulls 
the trigger of a loaded rifle with his or her finger (again a "basic action"), and the gun 
discharges, that person has performed the complex action of firing a rifle. Similarly, if a 
person makes a kicking movement with his or her foot (a "basic action") and that foot 
comes into contact with another person in the path of the kicking movement, the first 
person has performed the complex action of kicking the other person. 

These three very simple examples show that "complex actions" fall into three categories: 
(1) those which are made up of a "basic action" coupled with the immediate and inevitable 
consequences of that "basic action"153; (2) those which are constituted by a "basic action" 
together with the immediate surrounding circumstances in which the "basic action" is 
done154  and (3) those which are a hybrid of (1) and (2) 155  

Although complex actions are different to basic actions, basic actions form an integral part 
of complex actions. Therefore, when we speak of complex actions we necessarily include 
in their definition the relevant "basic action". Complex actions build upon basic actions and 
invest an otherwise characterless or non-qualitative basic action with character or quality. 

In most instances the criminal law punishes conduct that consists of complex actions, 
though it is conceivable that conduct consisting solely of a basic action might attract the 
sanctions of the criminal law.156  In either case, the proscribed conduct is commonly 
referred to as an "act" and it is that "act" which is made punishable by the criminal law: 
hence the term "the punishable act".157  

As with basic actions, human beings can be held responsible and accountable for complex 
actions. Although the basis for attributing responsibility is somewhat different, there 
remains an underlying emphasis on treating human beings as choosing beings and 
decision makers. 

Responsibility for complex actions ("acts") usually depends upon the presence of an 
accompanying culpable state of mind such as intention or recklessness. The following 
passage from Wailer and Williams Criminal Law, Text and Cases describes the 
conventional fault element that attaches to the performance of "acts": 

The first two examples fall into this category. 
154 The third example falls into this second category. 
155 The second example falls within this category. The relevant consequence is the actual discharge of 

the rifle. The relevant circumstance is the fact of the rifle being loaded, thereby enabling the rifle to be 
discharged. 

156 lan Elliott makes this point in "Mistakes, Accidents and the Will: The Australian Criminal Codes" 
(1972) 46 Australian Law Journal 255 at 267: "It is logically open to say that D's act may be a mere 
muscular contraction. One can imagine cases where the only account possible of D's intentional 
conduct is that he crooked his finger intentionally, or made a kicking movement with his foot." 

157 See for example the judgment of Kearney J in Pregel] v Manison (1987) 51 NTR 1 which is discussed 
in Part 2, p  224. 
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it came to be thought that blameworthiness rested in the existence, in every instance, of 
a specific 'state of mind' prompting the muscular contraction in question. It was and is 
argued that one cannot properly be blamed for some transaction (and hence be regarded 
as possessing mens rea in regard to it) unless, at the time when one willed the muscular 
contraction that produced the particular consequences, one's mind at least correctly 
appreciated the existence of the surrounding circumstances and realised or foresaw the 
consequences that in fact resulted from the muscular contraction. Such a blameworthy 
mental state is normally termed in modern writing 'recklessness'; if there is added to it a 
desire to produce the consequences, the resultant blameworthy mental state is often 
termed in modern writing as 'intention'. 158 

Primarily, a person intends an "act" if it is that person's conscious object or purpose to do 
that particular "act". 159  in other words, a person intends an "act" if he or she means to do 
the "act".16°  The requirement of "intention" is satisfied if the person means to perform the 
complex action constituting the "act". Therefore a person intends an "act" if he or she 

voluntarily performs a basic action with the conscious object or purpose of performing the 

complex action which constitutes the "act". In a secondary sense, a person intends an 
"act" if he or she voluntarily performs a basic action with knowledge that a complex action 
will be performed.161  Where the complex action entails a consequence flowing from the 
performance of a basic action, the requirement of "intention" is satisfied if the person did 
the basic action in full knowledge that the consequence would occur. Where the complex 

action entails surrounding circumstances existing at the time the basic action is done, the 
requirement of "intention" is satisfied if the person knew of the existence of those 

circumstances and did the basic action with such knowledge. Intention in either sense is 
indicative of a choice or decision to behave in a particular fashion. 

"Intention" is not the only mental state upon which responsibility for complex actions 
hinges. The state of mind which is commonly referred to as "recklessness" can provide a 
sufficient basis for attributing responsibility for one's actions and therefore personal 
responsibility for the violation of a prohibitory norm. Like the person who acts intentionally, 

the person who acts recklessly is a free and rational agent making certain choices and 

decisions. The person who acts recklessly may be viewed as being as responsible for his 
or her actions as the person who intentionally performs an act. 

A person is said to be reckless when he foresees a risk of something happening but 

nevertheless proceeds to take that risk. Complex actions ("acts") are capable of being 
done recklessly as well as intentionally. A person recklessly performs a complex action 

when he or she foresees the risk of that action being performed, but proceeds regardless 

of the risk. More specifically, a person acts recklessly if at the time he or she voluntarily 

performs a basic action they are aware that they might go on to perform a complex action 

entailing certain consequences flowing from the basic action or involving certain 

158 WaIler and Williams, n 13, par 1.14, p7. 
159 Howard C, Criminal Law, (4th ed, Law Book Company, Sydney, 1982), p 348. 
160 This meaning of "intention" is discussed in Part 3, pp 387-389. 
161 See pp 339-341; 352; 389. 



circumstances existing at the time of the basic action. Where the complex action entails 
the consequences of a basic action, the relevant risk relates to the occurrence of those 
consequences. Where surrounding circumstances are involved the relevant risk relates to 
the existence of those circumstances. 

The preceding analysis of responsibility for "acts" has an analogue in the criminal law 
which requires a concurrence between a proscribed "act" and a blameworthy state of 
mind, such as intention or recklessness, as a precondition for criminal responsibility.162  
The fault element in relation to intentional offences and offences of recklessness is 
constituted by voluntariness coupled with the requisite culpable state of mind. 

(C) Omissions and voluntariness, intention and recklessness 

Conduct is not limited to "acts". Human beings also make omissions, that is to say they 
omit to act. As in the case of "acts", human beings operate as free and rational agents 
when it comes to making omissions. In the case of some omissions - deliberate and 
advertent omissions - human beings choose to refrain from acting and make a decision 
not to act. By making such a choice and deciding not to act they are held responsible for 
the resultant omission. This process is reflected, at the most fundamental level, in the 
notion of voluntariness. This paradigm of responsibility is reflected in the criminal law.163  

However, the concept of voluntariness, in so far as it applies to omissions of the type 
under consideration, requires a different analysis to that undertaken in relation to the 
application of that concept to "acts" for the simple reason that "omissions" involve non - 
acting. In the case of "acts" voluntariness entails actual mental control over basic action or 
actions which constitute the "act" in question. However, in the case of "omissions" 
voluntariness is a state of mind denoted by a present capacity to exercise mental control 
over one's basic actions, more specifically over those basic actions omitted to be done, 

162 See the following extract taken from the judgment of Stephen J in O'Connor v R (1980) 146 CLR 64 at 
96: 
"Important legal principles are, I think, here involved, principles that constitute the foundation of our 
present notions of criminal responsibility. For criminal liability to be incurred (cases of strict liability and 
culpable negligence apart) civilised penal systems have, in modern times, insisted that the accused 
should be shown to possess a blameworthy state of mind. As Stephen J pointed out in R v To/son 
(1889) 23 QBD at 187, 'The full definition of every crime contains expressly or by implication a 
proposition as to a state of mind: Therefore, if the mental element of any conduct alleged to be a 
crime is proved to have been absent in any given case, the crime so defined is not committed...' (The 
reference to proof of absence must now, of course, be read in the light of Woolmington v Director of 
Pub/ic Prosecutions [1935] AC 462). The mental element that must be present is a state of mind such 
as Lord Simon described , in Majewski, as 'stigmatised as wrongful by the criminal law': it is that state 
of mind which when compounded with prohibited conduct, constitutes the particular offence [1977] AC 
at 478) In Thomas v R (1937) 59 CLR 279 at 309 Dixon J spoke of the mental element in crime as 
'the most fundamental element in a rational and humane criminal code'." 

163 See pp 17;40. 

43 



relevant to the making of the omission.164  By declining not to exercise that capacity, a 
person chooses or decides not to act. 

In the case of deliberate and advertent omissions, the process of making choices and 

decisions is further reflected in the existence of accompanying states of mind such as 

intention or recklessness. These mental states relate to the failure to perform an act in the 

sense of a "complex action". Again, this construct of responsibility is reflected in the 
criminal law. 

Events and intention and recklessness 

Human conduct can also extend to the result or consequences of an "act" or an "omission" 
which are commonly referred to as an "event". As free and rational agents, human beings 

can influence the occurrence of "events". A person may do that either by intending to 

bring about a given consequence of his conduct or being reckless as to the occurrence of 
such a consequence. Both involve the making of choices and decisions. This is carried 
over into the criminal law which imposes criminal responsibility for intentionally and 
recklessly caused "events".165  

Sanity of mind and personal responsibility for conduct 

There is a further important dimension to the concept of personal responsibility which 
underpins the fault structure of criminal wrongdoing. A person is not personally 
responsible for what he or she does or omits to do nor the consequences thereof unless at 
the time of the act or omission or any consequences thereof he or she was of sane mind. 
The concept of personal responsibility presupposes normal mental capacity which enables 
individuals to make rational choices. Sanity of mind is an essential mental fault element of 

criminal wrongdoing. The fundamental importance of this fault element is reflected in the 

common law presumption of mental capacity or sanity: sanity of mind is a presumptive 
fault element in all criminal wrongs. 

Insanity, the binary opposite of sanity, has traditionally been regarded by the common law 

as a paradigmatic excuse. However, that is a fundamental misconception. A defence of 
insanity rebuts a presumptive fault element in criminal wrongdoing. Furthermore, it is 

capable of negating other fault elements such as voluntariness and intention. Recent 
judicial treatment of the defence in Australia lends considerable support to that analysis.166  

164 This conception of voluntariness is dealt with in Part 3, pp  316-317. 
165 The terminology of "event" is used in the Criminal Codes of Old (s 23), Western Australia (s 23) 

Tasmania (s 13) and the Northern Territory (s 31). 
166 See Hawkins v R (1994) 179 CLR 500. 



The legal defence of insanity finds expression in the M'Naghten Rules which hold that 

every person is presumed to be sane and in order to escape criminal responsibility for a 

criminal act it must be proved that at the time of committing the act that person was 

suffering from such a defect of reason, from disease of the mind, that he or she did not 

know the nature and quality of the act he or she was doing, or if that person did know it, 
that he or she did not know that what they were doing was wrong. 167  Both limbs of the 
M'Naghten Rules relate to the capacity of human beings to make rational choices and to 
act as free and responsible agents. 

A person is said not to appreciate the "nature and quality of his act" when he or she does 
not know what they are doing.168  If a person does not know what they are doing, then 
clearly their capacity for rational choice is either obliterated or substantially impaired. A 
diminished capacity for rational choice goes to the issue of personal responsibility and is 
relevant to whether or not the accused has committed a criminal wrong. There may also 

be cases where the inability of the accused to appreciate the nature and quality of his or 
her act may imply the absence of mens rea which is clearly an element that goes to the 
notion of criminal wrongdoing.169  

According to the second branch of the Rules, an accused, notwithstanding that he or she 

knows the physical nature of their act, may be acquitted where, owing to disease of the 
mind, he or she does not know that the act is wrong. The meaning of "wrong" was fully 
explained by Dixon J in R v Porter :170 

I have the expression 'know', ' knew that what he was doing was wrong'. We are 
dealing with one particular thing, the act of killing at a particular time a particular individual. 
We are not dealing with right or wrong in the abstract. The question is whether he was able 
to appreciate the wrongness of the particular act he was doing at the particular time. Could 
this man be said to know in this sense whether his act was wrong if through a disease or 
defect or disorder of the mind he could not think rationally of the reasons which to ordinary 
people make that act right or wrong? If through the disordered condition of the mind he 
could not reason about the matter with a moderate degree of sense and composure it may 
be said that he could not know what he was doing was wrong. What is meant by 'wrong'? 

167 (1843) 10 Cl & Fin 200 at 210; 8 ER 718 at 722; [1843-60] ALL ER 229. 
168 See Porter v R (1953) 55 CLR 182 at 188 where Dixon J explained the first branch of the M'Naghten 

Rules in the following terms: "(the person)... is prevented by mental disorder from knowing the 
physical nature of the act he is doing... In a case where a man intentionally destroys life he may have 
so little capacity for understanding the nature of life and the destruction of life, that to him it is no more 
than breaking a twig or destroying an inanimate object. He would know the implications and what it 
really amounted to... (he would be) in such a condition that he could not appreciate what death 
amounted to or that he was bringing it about or that he was destroying life and all that is involved in 
the destruction of life." 

169 O'Connor and Fairall give the following example: "A man who places a baby on the fire thinking that it 
is a log of wood does not know the physical character of the act; he does not intend to kill the child but 
to fuel the fire. His act is conscious and voluntary, but not intentional with respect to its consequences 
(ie the death of the child)." : O'Connor and Fairall Criminal Defences (2 ed, Butterworths, Sydney, 
1988), p  244. See also Campbell I, Mental Disorder and Criminal Law in Australia and New Zealand 
(Butterworths, Sydney, 1988), p  123 where the author states that the first branch of the Rules 
"appears to add very little to the essential principles of mens rea, the absence of which would entitle 
the accused to an unqualified verdict of not guilty quite apart from the presence of mental disorder". 

170 (1933) 55 CLR 182 at 189- 190. 
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What is meant by wrong is wrong having regard to the everyday standards of reasonable 
people. If you think that at the time when he administered the poison to the child he had 
such a mental disorder or disturbance or derangement that he was incapable of reasoning 
about the right or wrongness, according to ordinary standards, of the thing which he was 
doing, not that he reasoned wrongly, or that being a responsible person he had queer or 
unsound ideas, but that he was quite incapable of taking into account the considerations 
which go to make right or wrong, then you should find him not guilty upon the ground that 
he was insane at the time he committed the acts charged.171  

It is clear from the preceding analysis that "wrong" does not mean "contrary to law".172  

Accordingly, the fact that a person had some understanding that his or her conduct was 

unlawful does not mean that they knew it to be wrong .173  Knowledge that a particular act 

constitutes a breach of the criminal law is not determinative. Nor does ignorance of the law 

satisfy the requirements of the second limb of the M'Naghten Rules. The Law Reform 

Commission of Victoria has accurately identified the issue thus: 

The crucial question is whether the accused can prove ignorance of the 'ordinary 
standards accepted by reasonable men' as they would apply to the act. Imagine a case 
where the accused acted in the (mistaken) belief that God had commanded a breach of 
human laws.174  

Although the second branch of the Rules operates independently of the principle of 

voluntariness and the doctrine of mens rea175, it is nonetheless relevant to the issue of 

criminal wrongdoing. Like the first limb it is concerned with the accused's state of mind in 

terms of knowledge. Whereas the first limb is concerned with lack of knowledge as to the 

physical character of the act, the second branch centres on lack of knowledge of the moral 

character of the act. There is some similarity between the second branch of the M'Naghten 

Rules and the defence of honest and reasonable mistake of fact. The binary opposite of 

the defence is the absence of an honest and reasonable belief which, as we have seen, is 

capable of supplying a fault element in the case of some offences. The binary opposite of 

the defence of insanity (in terms of the second branch of the M'Naghten Rules) is 

knowledge of the moral character of an act. There is no reason why knowledge in those 

terms should not be presumptively treated as part of the fault element of an offence. 

There is a further dimension to the M'Naghten Rules: a person suffering from insane 

delusions as to particular facts is treated as being in the same position as to criminal 

responsibility as if the facts to which the delusion pertains were real. As with the other 

171 The "right-wrong" test has been criticised. See for example the Royal Commission on Capital 
Punishment, Cmnd 8932 (1949-53), p 401: 
"The power of distinguishing between right and wrong exists very frequently among those who are 
undoubtedly insane, and is often associated with dangerous and uncontrollable delusions." 

172 See Stapleton v R (1952) 86 CLR 358 where the Court approved the view taken by Dixon J in R v 
Porter (1931) 55 C.L.R 182 at 188-189. By way of contrast, in R v Windle [1952] 2QB 826 the English 
Court of Appeal held that "wrong" meant "contrary to law". 

173 See Laws of Australia (The Law Book Company Limited, Sydney, 1993), Vol 9.3 par 102, p  135. 
174 See the Commission's Discussion Paper No 14 August 1988 Mental Malfunction and Criminal 

Responsibility, pp 6-7. 
175 The second limb of the M'Naghten Rules does not preclude purposive behaviour:The Laws of 

Australia, n 173, par 95, p  125. See also O'Connor and Fairall, n 169, p  243 where the authors state: 
"Insanity under the second limb is compatible with mens rea and voluntariness. This form of insanity 
presupposes that the prisoner was aware of the physical character of the act-that he intended to do 
what he did." 



aspects of the insanity defence this limb of the Rules defies characterisation as a criminal 

law excuse. This aspect of the insanity defence is largely redundant because of its overlap 
with the other two limbs of the defence: " .... in most cases an operative insane delusion 
will cause a lack of knowledge as to the physical or moral character of the act". 176  The 
provision as to insane delusions goes to the minimum level of rationality that is required for 

criminal responsibility and as such is relevant to proof of criminal wrongdoing. 

Recent developments in the criminal law lean towards the treatment of insanity as a matter 
that goes to the elements of an offence. 

Prior to Hawkins v R177  the question of insanity was regarded as only arising after the 
offence was proved, an approach which accords with the orthodox treatment of insanity as 
an excusatory defence.178  The effect of Hawkins was to drastically alter the order in which 
issues of criminal responsibility are to be considered in criminal cases. In Hawkins the 
High Court stated: 

In principle, the question of insanity falls for determination before the issue of intent. The 
basic question in a criminal trial must be: what did the accused do and is he criminally 
responsible for doing it? Those questions must be resolved (the latter by reference to 
either s13 or to s16179) before there is any issue of the specific intent with which the act is 
done. It is only when those basic questions are answered adversely to an accused that the 
issue of intent is to be addressed. That issue can arise only on the hypothesis that the 
accused's mental condition at the time when the incriminated act was done fell short of 
insanity under s16.18° 

The Court also held that evidence of mental disease that is incapable of supporting a 

finding of insanity, or that does not satisfy the jury that the accused was insane when the 
incriminated act was done, is inadmissible on, and irrelevant to, the issue of whether the 
act was voluntary and intentional within s13 of the Criminal Code (Tas).181  The Court, 
however, went on to hold that evidence of mental disease is relevant to and admissible on 
the issue of the formation of a specific intent - relevantly, the intents prescribed by pars (a) 
and (b) of Section 157(1) of the Code.182  

176 O'Connor D and Fairall P, Criminal Defences (3rd ed, Butterworths, Sydney, 1996), par 13.27, p 264. 
177 (1994) 179 CLR 500. 
178 See Stiles (1990) 50 A Crim A 13 where the Court of the Criminal Appeal of Victoria stated that the 

proper approach was linear. The jury must first consider whether the offence is proved. If it is not, the 
accused should be acquitted, not found not guilty on the ground of insanity. The question of insanity 
only arises if an offence is proved beyond reasonable doubt. See also R v Falconer (1990) 171 CLR 
30 where it was suggested that the issue of insanity was left to be considered last after the elements 
of the offence were established. 

179 Section 13(1) of the Criminal Code (Tas) deals with the requirement of voluntariness and intention. 
Section 16 of the Code is concerned with the insanity defence. The three limbs of the defence are 
capacity to understand the physical character of the act, capacity to know that the act ought not to 
have been done and capacity for control. 
(1994) 179 C.L.R. 500 at 517. 

181 (1994) 179 C.L.R. 500 at 517. The High Court (at 509) agreed with Neasy J in Williams v R [1978] 
Tas SR 98 at 102 that the reference to "intention" in s 13 is "no more than an element in 
voluntariness: a willed and intentional act is merely a willed act, one which the person is aware he was 
doing and meant to do". 

182 (1994) 179 C.L.R 500 at 517. 
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It is clear from the approach taken by the High Court that "the defence of insanity overlaps 

with outright denials of guilt".183  The overlap is most apparent in cases where criminal 

responsibility is denied on the ground that the proscribed conduct was not voluntary 

Often.....the claim that conduct was involuntary depends on evidence of mental 
abnormality which provides the basis for a defence of insanity. Some - though not all - 

cases in which mental disease causes incapacity to understand the physical character of 
an act or omission are also cases in which conduct is involuntary. Some - perhaps all - 
cases in which mental disease deprives a person of the capacity to resist an impulse to act 
are also cases in which conduct is involuntary. 184 

As a result of the overlap between insanity and involuntariness and the mental element in 
crime it is not possible to sustain the treatment of insanity as an excuse.185  As observed by 
Leader-Elliott "the grounds for a successful defence of insanity ....overlap with the 
grounds for establishing that a crime had been committed". 186 

The most significant feature of the decision in Hawkins is that it posits insanity as the first 
issue to be considered in terms of the criminal responsibility of an accused. The issue of 
intent - a core element of criminal wrongdoing - falls to be considered after the defence of 
insanity.187  The point at which the issue of insanity is to be considered by the jury squarely 

places it at the "fault" stage of the determination of criminal responsibility. The defence of 
insanity focuses upon whether or not an offence has been committed. 

According to Hawkins, where an accused attempts to mount a defence of involuntariness 
on the basis of mental illness, the usual requirement of proof that the defendant's acts or 
omissions were voluntary or willed is displaced.188  However, in those circumstances the 
issue of voluntariness is, in effect, dealt with in the guise of the insanity defence. The 
rationale for that approach is that if evidence of mental disease was admissible on the 

issue of voluntariness, then a successful plea of involuntariness would result in an outright 

acquittal for an insane accused who is in need of psychiatric treatment. The fault element 
implicit in the voluntariness requirement is dealt with under the guise of the insanity 

183 Leader-Elliott I, Commentary on Hawkins v R, (1994) 18 Criminal Law Journal 347 at 350. 
184 Leader —Elliott, n 183 at 350. 
185 Insanity could only be sustained as an excuse if involuntariness and absence of mens rea were also 

treated as excuses. The theory of criminal wrongdoing and excuses advanced in this Part rejects such 
an approach. 
It is worth noting that in Hawkins (1994) 179 C.L.R 500 at 513 the High Court referred to s 16 of the 
Criminal Code (Tas) as providing an excuse in the sense of rendering a person "not criminally 
responsible". On its own analysis of the defence of insanity and its relationship with issues of 
voluntariness and intent the Court's characterisation of s 16 as an excuse was plainly wrong. 

186 Leader-Elliott, n 183 at 350. 
187 Indeed the question of intent only needs to be considered if the insanity defence is unsuccessful. 
188 Leader-Elliott, n 183 at 352. The consequent need to identify the basis upon which a claim of 

involuntariness is made was referred to by the High Court in Hawkins (1994) 179 CLR 500 at 510 per 
Mason CJ, Brennan, Deane, Dawson and Gaudron JJ: 
11 Where evidence of mental abnormality is relied on by the defence and the issue is criminal 
responsibility for the incriminated act, it is necessary to characterise the abnormality in order to 
determine whether the connection, if any, between the alleged abnormality and the doing of the act 
falls for consideration as a question of voluntariness or as a question of insanity." 
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defence merely to ensure the appropriate dispositional outcome, that is, the administration 

of appropriate treatment for accused persons found not guilty on the grounds of insanity. 

Viewed in these terms, it becomes obvious that the issue of insanity goes to the question 
of criminal wrongdoing. 

The relevance of evidence of mental disease to the issue of specific intent reinforces the 

relationship between the fault elements of offences and the defence of insanity, and hence 
the connection between criminal wrongdoing and the issue of insanity. 

However, the approach taken by the High Court in Hawkins as to the tripartite relationship 
between insanity, involuntariness and intention gives rise to some anomalies and 

unanswered questions. While the Court considered evidence of mental disease to be 
admissible in relation to the issue of specific intent, it considered such evidence to be 
inadmissible on the question of voluntariness.189  The High Court limited its decision to the 
issue of "specific intent" and left open the question whether evidence of mental disease 

was also relevant to offences of "basic intent" or offences which require proof of 
recklessness, knowledge or belief. 

So long as the question of insanity is to remain part of the criminal law process190, then it 
should be treated as a condition which directly impacts upon the question of criminal 

wrongdoing. The insanity defence should be more directly focused on the fault elements of 
offences. Evidence of mental disease should be made relevant to voluntariness, intention 
(basic or specific) and other forms of mens rea. However, where the jury entertains a 
reasonable doubt in relation to any one of those fault elements the accused should be 
found not guilty on the grounds of insanity191; however, for public policy reasons based on 

189 For a critical discussion of the High Court's differential treatment of the defence in relation to 
voluntariness and specific intent see Leader-Elliott, n 183 at 349-356. 

° There have been periodic calls for its abolition. See for example the Law Reform Commission of 
Victoria Discussion Paper No 14, August 1988 Mental Malfunction and Criminal Responsibility August 
1988, pp  11-13 which considered the arguments for and against the abolition of the insanity defence. 
The Commission concluded that the defence should be retained. See the recommendation for the 
abolition of the defence of insanity made by the Law Reform Commission of Tasmania, Insanity, 
Intoxication and Automatism LRC 61 1989. See also the Criminal Law Officers Committee of the 
Standing Committee of Attorneys-General Final Report, December 1992 which, after dealing with 
arguments that the defence be abolished, concluded that the defence should be retained. 
However, in some Australian jurisdictions there have been developments which indicate the gradual 
removal of the question of insanity from the criminal justice system. 
In South Australia, Victoria and the NorthernTerritory there are legislative provisions which permit 
special hearings or separate trials in relation to the issue of insanity, thereby divorcing the issue from 
the trial proper. See Part 8A of the Criminal Law Consolidation Act 1935 (SA); Part 3 of the Mental 
Impairment and Unfitness to be Tried Act 1997 (Vic) and Part II A of the Criminal Code Amendment 
(Mental Impairment and Unfitness to be Tried) Act 2002 (NT). 
See also the role performed by the Queensland Mental Health Tribunal established pursuant to s 28B 
of the Mental Health Act 1974(Qld). The Tribunal is constituted by a Supreme Court judge and two 
psychiatrists. The Tribunal is charged with the task of determining insanity and diminished 
responsibility pleas prior to trial. While an unsuccessful claimant is not precluded from raising the 
issue afresh at trial, successful claims before the Tribunal pre-empt trial and the person is committed 
to an appropriate mental health institution. 

191 This proposal differs from the present state of the law which imposes a legal burden on the accused to 
establish insanity. The acceptance of insanity in Woolmington v Director of Public Prosecutions 
[1935] AC 462 as an exception to the golden thread" can no longer be sustained: 
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the legitimate fear of releasing dangerous people into the community without therapeutic 

assistance, the not guilty finding should not result in an outright acquittal and the accused 

should be detained at the Governor's pleasure. 

(f) Negligence and personal responsibility for conduct 

As Fletcher observes, not all contraventions of a prohibitory norm, however, involve an 

intentional or reckless violation of an imperative to abstain from particular conduct or from 
causing specific events.192  A prohibitory norm may proscribe negligent conduct.193  But 
even prohibitory norms of this type contain a subjective fault element. 

"Negligence" is a bifurcated concept. It embraces both a type of conduct and a state of 
mind. 194 

As a type of conduct, it involves a failure to comply with a standard of conduct with which 
any ordinary reasonable person could and would have complied.195  That standard of 
conduct requires individuals to take precautions against harm196  - the objective element 
of wrongdoing. The failure to comply with that standard provides a sufficient basis for the 

imputation of personal responsibility to the individual for the resultant harm.197  The 
imputation is derived from the notion of human beings as free and responsible agents 

who have the capacity to choose or to decide how to behave in a given situation. In 
relation to prohibitory norms which proscribe negligent conduct, negligence (as a type of 

conduct) constitutes a subjective fault element which forms an integral part of the criminal 
wrong. 

"It is difficult to see any adequate justification for placing the legal burden with respect to insanity..... 
upon the accused. It is sometimes said that the difficulty of disproving insanity constitutes a 
justification for placing the burden upon the accused. However, it is equally difficult to prove other 
defences in respect of which the burden is clearly not upon the accused..... 
It would seem that any difficulties faced by the prosecution in rebutting a defence of insanity would be 
adequately met by leaving the accused with the evidential burden, as is the case with the other 
general defences, while transferring the legal burden to the prosecution. This course was 
recommended by the English Criminal Law Revision Committee in their Eleventh Report, Evidence 
(General) (1972) Cmnd 4991, p  90.": WaIler and Williams, n 13, par 15.25 and 15.27, pp  804-805. 
There could be no objection in principle to allowing the presumption of sanity to operate in the same 
way as the presumption of voluntariness. For a full discussion of the relationship between 
presumptions and proof of the elements of an offence see below, pp  134-141. 

192 Fletcher, n 15, p  576. 
193 Fletcher, n 15, p  576. 
194 See Colvin E, Linden-Laufer S, Criminal Law in Queensland and Western Australia Cases and 

Commentary (Butterworths, Sydney ,1994), p310. 
195 Hart, n 41, pp  147-148. 
196 Hart, n 41, pp  147-148. 
197 The harmful conduct may merely consist of "conduct which is of a risk-producing variety, without any 

requirement that the consequential infliction of harm be proven", such as in the case of the offence of 
negligent driving: Gillies, n 16, p  40. Alternatively, it may involve the negligent infliction of substantive 
harm as in the case of negligent manslaughter: Gillies, n 16, p  40. 
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As a state of mind, negligence entails a "failure to appreciate what ought to have been 

appreciated about the risks involved in one's conduct". 198  When "negligence" is viewed as 

a negative state of mind, the basis for the imputation of personal responsibility becomes 

even greater. No good reason can be put forward for declining to impute moral 

responsibility to a person whose mind was blank as to the possible consequences of his 

conduct. Knowledge of consequences is not a necessary basis for the imputation of moral 

responsibility as the following example given by WaIler and Williams shows: 

In the case of a signaller who has a duty to signal trains, and who causes an accident by 
going off to play a game of cards without thinking about a coming train, moral responsibility 
is imputed although his mind was blank as to specific possible consequences.199  

The conclusion drawn by Hart is in a similar vein: 

A hundred times a day persons are blamed outside the law courts for not being more 
careful, for being inattentive and not stopping to think... If anyone is ever responsible for 
anything, there is no general reason why men should not be responsible for such 
omissions to think, or to consider the situation and its dangers before acting. 200 

Negligence, as a negative state of mind, provides a sufficient basis for holding a person 

responsible and accountable for proscribed conduct. The person whose mind is blank as 

to the possible consequences of their conduct has chosen to conduct him or herself with a 

negative - not a positive - frame of mind. In the case of prohibitory norms which proscribe 

negligent conduct, negligence, as a state of mind, constitutes a subjective fault element 

which forms an integral part of the criminal wrong. 

Negligent acts and omissions must by definition be voluntary.201  With respect to negligent 

"acts", voluntariness is concerned with the exercise of mental control over the basic action 

or actions which go to make up the "act" in question. Voluntariness with respect to 

negligent "omissions" is , as in the case of advertent "omissions", concerned with a 
present capacity to exercise mental control over relevant basic actions. It is difficult, in the 

case of negligent "omissions", to conceive of human beings as having strictly chosen or 

decided to refrain from acting, because negligence entails inadvertence. However, the 

individual who voluntarily makes a negligent "omission" can be viewed as having chosen 

to make that "omission" in the sense that at the relevant time the person was capable of 

exercising his or her own free will (that is, the ability to think and make choices and 

decisions), but failed to stop and think, and make a consequent choice or decision. In 

other words, the individual can properly be regarded as having chosen to conduct 

199 Colvin, Linden-Laufer, n 194, p  310. 
199 WaIler and Williams, n 13, par 1.17, p  8. 
200 Hart, n 41, pp  151-152 quoted byWallerand Williams, n 13 par 1.17, p8. 
201 Howard, n 159, p 385: 
In the structure of the criminal law voluntariness is not antithetical to negligence but anterior to it. Unless 

D is capable of voluntary action at the relevant time the question whether he is negligent cannot arise, 
for his disability, whatever it may be, takes him outside the scope of the criminal law altogether. 
Another way of putting the point is to say that it is impossible for the involuntariness rule to conflict 
with a rule imposing criminal responsibility for negligence because if D's conduct at the relevant time 
is involuntary, by definition it is not negligent." 
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themselves with a negative frame of mind. This approach sits comfortably with the 

analysis of negligence as a type of conduct - a failure to comply with the standard of 
conduct with which any ordinary reasonable person (who has the capacity to exercise 

mental control over their basic actions) could and would have complied. 

The fault structure of prohibitory norms predicated upon negligent conduct is multi-layered. 

The subjective fault element consists of the mental state of voluntariness as well as a 

negligent state of mind or a failure to comply with a standard of conduct. 

(g) The concept of strict liability and personal responsibility for conduct 

Prohibitory norms based on negligent conduct are not the only type of norms that stand 

outside mainstream primary norms which proscribe intentional or reckless conduct. 

Another category is constituted by offences of strict liability. 

Offences of strict liability202  are often viewed as being of a 'regulatory" nature and 

accorded a "quasi-criminal"status. However, they in fact form a significant part of the 

criminal law which targets social and economic activities that, if left unregulated, would 

have a potential to impinge upon the public welfare. Offences of strict liability can be 

viewed as conforming to the model of a prohibitory norm as much as offences of intention, 

recklessness and negligence. 

Offences of strict liability have traditionally been viewed as involving no element of fault: 

the offender incurs liability notwithstanding that he does not act with mens rea, that is, 

with intention, knowledge or recklessness203  and does not act negligently.204  However, 

upon close analysis, such offences are found to be made up of subjective fault elements. 

In the case of strict liability offences the proscribed conduct must be voluntary in order to 

attract criminal responsibility: 

Criminal liability is said to be strict when it is imposed irrespective that D has acted without 
fault, provided of course that 0 has voluntarily committed the act constituting or causing 
the criminal harm comprehended by the offence in question. 205 

In addition, offences of strict liability contain a latent fault element. According to legal 

theory, strict liability offences are instances of presumed culpability : such offences are 

202 The term "offences of strict liability" is to be read as including offences of "absolute liability" unless the 
two categories of offences are distinguished in the text. Offences of absolute liability are offences of 
strict liability in respect of which the defence of honest and reasonable mistake of fact is not 
available:Gillies, n 16, p  107; O'Connor and Fairall, n 176, par 12.39, p  245. 

203 Gillies, n 16, p  81. As stated at n 152, a handful of offences do not require proof of voluntary conduct. 
Those offences can be categorised as offences of strict liability, the fault element for which is 
discussed in the text below. 

204 WaIler and Williams, n 13, par 14.32, p729; Gillies, n 16, p  81. 
205 Gillies, n 16 n 81. 
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predicated upon a presumption of 'culpable neglect'. 206  As offences of strict liability are 
generally concerned with the regulation of areas of social and economic activity which 

have a potential to cause considerable harm or prejudice to the public welfare, it is 

reasonable to impose upon voluntary participants in these activities an obligation or duty to 

take especial care to avoid causing harm or prejudice to the general welfare. In the words 
of Dixon J in Proudman v Dayman (1941) 67 CLR 536 at 540: ". .other considerations arise 
when in matters of police, health, of safety and the like, the legislature adopts penal 
measures in order to cast upon the individual the responsibility of so conducting his affairs 

that the general welfare will not be prejudiced." It is the failure to discharge that 
responsibility and duty of care that permits an inference of culpability and hence 
accountability.207  

in the case of strict liability offences, the occurrence of the objective event, which 

contravenes the prohibitory norm, raises a presumption of personal responsibility which 
need not be tested at trial.208  An offence of strict liability can, therefore, be viewed as an 
intrinsically accountable violation of an imperative to abstain from or engage in particular 
conduct. 

The requirement of voluntariness in strict liability offences is a distinct fault element from 

the presumed fault element of "culpable neglect". The former relates to the proscribed 
conduct whilst the latter arises out of a failure to discharge a duty of care to the general 

community. Unlike the latter the former must be proved by the prosecution. The difference 

between the two fault elements becomes most evident in the case of that special category 
of strict liability offences where it is not necessary for the prosecution to prove that the 
proscribed conduct was voluntary.209  

There is an additional subjective fault element in strict liability offences which do not 
impose absolute liability. 

According to the common law in Australia, the existence of an honest and reasonable 
mistaken belief as to the existence of a state of things affords a defence (an excuse) in 
the case offences of strict liability. 210  The defence has traditionally been regarded as a 

206 Fletcher, n 15, pp  717-723. 
207 Howard has explained strict liability offences in a similar vein: 

1. Where a statutory prohibition is cast in terms which at first sight appear to impose strict 
responsibility, they should be understood merely as imposing responsibility for negligence but 
emphasising that the burden of rebutting negligence by affirmative proof of reasonable mistake rests 
upon the defendant." : Howard "Strict Responsibility in the High Court" (1960) 76 LOR 547 at 566. 
It should be noted that the current state of the law is that the defendant carries only an evidential 
burden in relation to the defence of honest and reasonable mistake of fact. 

208 Fletcher, n 15, p  718. The argument for dispensing with proof of fault in the case of strict liability 
offences is that proof of intention, knowledge or recklessness with respect to the physical elements of 
the offence would impose an onerous, if not impossible, burden upon the prosecution. 

209 See n 203 
210 This defence is commonly referred to as the Proudman v Dayman defence :see Proudman v Dayman 

1941)67 CLR 536. 
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criminal law excuse.211  However, the so called defence is more properly viewed as a fault 
element constituted by the absence of an honest and reasonable mistaken belief as to a 
particular state of things. 

The defence of honest and reasonable mistake of fact clearly embraces a mental element, 

namely, a belief. Belief is a term which refers to a state of mind in which a person holds a 
fact to be true.212  Indeed, it has been suggested that the concept of mistake, which is 
incorporated in the defence, is itself superfluous.213  Belief in relation to a given fact is 
capable of amounting to mens rea at common law. It is often regarded as an alternative 

fault element to knowledge of the existence of a particular fact. 

The treatment of the defence of honest and reasonable mistake of fact as an excuse is 

often justified on the basis that it operates in relation to the actus reus or physical 
elements of an offence, rather than impeding proof of mens rea or the mental elements of 

an offence. However, the real difference between mistake of fact per se and the defence of 
reasonable mistake of fact is often not appreciated. The defence embraces a clear mental 

element which is referable to the actus reus or a particular physical element of an offence, 
that is, a "state of things". It is a fundamental principle of the criminal law that the physical 

elements of an offence may be accompanied by a mental element. The defence indirectly 

introduces a mental (fault) element into particular offences, and in particular attaches a 
fault element to a "state of things" where the Latter is a constituent element of the offence. 

That the defence of honest and reasonable mistake of fact is in reality a fault element 
becomes clear when the substantive content of the defence is inverted. The converse of 
an honest and reasonable belief is the absence of an honest and reasonable belief. There 

is no reason why the criminal law should accord greater authority or privilege to the 
presence of such a belief over its negative, that is, the absence of such a belief. The 

presence and absence of such a belief are binary opposites and indicative of the series of 
dualisms upon which Western systems of belief are based.214  The presence and absence 
of an honest and reasonable belief are interdependent: "the first only gains meaning as 

211 See for example the following explanation of the defence given by Dixon J in Proudman v Dayman 
(1941) 67 CLR 536 at 540: "As a general rule an honest and reasonable belief in a state of facts 
which, if they existed, would make the defendant's act innocent affords an excuse for doing what 
would otherwise be an offence." 

212 Gillies, n 16 
, p 72. 

213 Fisse B, Howard's Criminal Law (51h  ed, The Law Book Company Limited,1990), p  499, n 55. The 
author goes on to say: The defence may be stated in terms of a belief as to facts which if true, would 
make D's conduct innocent." See also the commentary in The Laws of Australia , n 173 par 48, p  61 
to the effect that "the usual formulation (of the defence) in terms of honest belief is tautologous 

214 Simpson G and Charlesworth H, Objecting to Objectivity:The Radical Challenge to Legal Liberalism" in 
Hunter A etal (eds) ThinkingAbout Law. (1995), p  128: 
"Poststructuralists have discovered that rational Enlightenment thinking is premised on a series of 
dualisms which have the appearance of natural symmetry but are in fact human, political and 
historical constructions. Jacques Derrida has shown that the whole of the Western system of belief is 
based on a sequence of binary opposites, such as presence/absence, unity/diversity, culture/nature, 
civilised/primitive, science/superstition, reason/emotion, active/passive, written/oral, male/female, 
law/morality." 
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the negative of the other, and only arrives at its dominant position by the negation or 
repression of the other". 215  The former does not have a meaning independent of the 
other.216  The domination of the former over the latter is the result of a historical process 

which has conceived of strict liability offences as offences which do not entail fault on the 

part of the actor. Accordingly, the law has focused upon an honest and reasonable 

mistake of fact as affording a defence to a strict liability offence, rather than as a matter 

that goes to the elements of the offence and which introduces a fault element into the 
definition of offences of strict liability. 

Brennan J's analysis of general common law presumptions in He Kaw Teh 217  helps to put 
the defence of honest and reasonable mistake in proper perspective. His Honour laid 
down the following general propositions: 

There is a presumption that in the case of every statutory offence it is implied, as an 
element of the offence, that the person who commits the actus reus does the physical act 

defined in the offence voluntarily and with the intention of doing an act of the defined kind. 

There is a further presumption in relation to the external elements of a statutory offence 
that are circumstances attendant on the doing of the physical act in question. It is implied 
as an element of the offence that, at the time when the person who commits the actus reus 
does the physical act involved, he (a) either knows the circumstances which render the 
doing of an act an offence or (b) does not believe honestly and on reasonable grounds 

that the circumstances which are attendant on the doing of that act are such as to make 
the doing of that act innocent.218  

These observations squarely place the defence of honest and reasonable mistake of fact 

in the category of a "fault" element, the absence of an honest and reasonable belief being 
treated as an alternative fault element to that of knowledge. 

The treatment of the defence of honest and reasonable mistake of fact under s 32 of the 
Criminal Code (NT)219  further illuminates the fault-based nature of the defence. Although s 
32 is treated as an excuse220, the Code transmogrifies the defence into a general mental 
fault element. The sphere of operation of the defence of mistake of fact under the Code is 

215 Simpson and Charlesworth, n 214, p  128. 
216 Simpson and Charlesworth, n 214, p  128. 
217 (1985) 157 CLR 523 at 582. 
218 The element described in (b) is a negative form of mens rea. 
219 Section 32 provides: 

"A person who does, makes or causes an act, omission or event under an honest and reasonable, but 
mistaken, belief in the existence of any state of things is not criminally responsible for it to any greater 
extent than if the real state of things had been such as he believed to exist." 
This is a derivative of the Proudman v Dayman defence. The difference between the common law 
defence and s 32 is that the former requires a belief in facts which would make the conduct in 
question innocent while the latter may effect a partial reduction of liability even though the accused 
remains culpable in some degree. 

220 Section 32 appears in Division 4 of Part 11 of the Code which deals with matters of excuse. 
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much wider than that at common law. Unlike the common law, no distinction is drawn 

under the Criminal Code (NT) between offences of mens rea and offences of strict and 

absolute liability.221  At common law the defence of honest and reasonable mistake of fact 

is mainly applicable to strict liability offences.222  However, under the Code the defence of 

honest and reasonable mistake of fact has potential application to all offences except 

regulatory offences.223  

The much wider application of honest and reasonable mistake of fact under the Code 

suggests that s 32 is, in essence, a fault provision referable to one particular type of 

external element, that is, a "state of things". This is to some degree reinforced by the 

language employed in the section. Rather than being couched in the excusatory language 

of s 31 and other excuse provisions contained in Division 4 of Part 11 of the Code, it is 

expressed in language that is more consistent with a fault or inculpatory provision. It is 

expressed in positive terms which, in effect, stipulate the conditions under which a person 

is not criminally responsible. 

Mulqueeny has pointed out the fault implications in s 32: 

A dichotomy exists under the Codes between offences which in their definition contain 
specific reference to mental states, such as intent, knowledge or wilfulness, and those 
which merely rely on the general criminal responsibility provisions to provide the relevant 
mental element. Absence of any relevant reasonable mistaken belief is an integral part of 
the general mental element provisions in Ch 5 of the Queensland Code and its equivalents 
in other jurisdictions. (emphasis added)224  

The underlined parts of the above text accord with the preceding analysis of the defence 

of mistake of fact which posits the defence as a general fault mental element. 

The fact that the Criminal Code (NT) has not followed the common law approach of 

extending the requirement of intention, knowledge or recklessness to cover attendant 

circumstances such as the absence of consent in rape and assault cases225  reinforces the 
status of s 32 as a general fault provision. 

Mulqueeny makes the observation that the Codes have retained what at common law 

would be regarded as "an objectivist, pre - Morgan; DPP (UK) v Morgan (1976) AC 

182 ... ... view of the operation of mistake". 226  He goes on to draw the following 

221 The Code has completely abandoned the terminology of the common law. 
222 However, the principles enunciated in Proudman v Dayman are not confined to strict liability offences. 

They are also applicable to attendant circumstances in the case of offences of mens rea. See Gillies, 
n 16, pp  303-304; see also Thorne v Motor Trade Association [1937] 3 ALL ER 157 at 161-162. 

223 Criminal Code (NT) s 23. Regulatory offences can be equated with common law offences of absolute 
liability, except where the definition of the offence prescribes its own mental element: see p  361, n 
247. The denial of the defence of mistake of fact in relation to regulatory offences is consistent with 
the denial, at common law, of the defence in relation to absolute liability offences. 

224 Mulqueeny K, "Defence of Reasonable Mistake of Fact" in The Laws of Australia, n 173, par 57, p  84. 
225 Mulqueeny, n 224, par 57, p  84. 
226 Mulqueeny, n 224, par 57, p  84. 
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conclusions concerning the operation of honest and reasonable mistake of fact in the 

context of the Codes: 

In the absence of specific mental states incorporated into the definition of particular 
offences, to which merely honest mistake is relevant227, the mental element underlying 
general criminal responsibility for any offence includes the absence of a reasonable belief 
in the existence of any state of things prerequisite to liability for that offence. (emphasis 
added). 228 

Again, the underlined parts of the text highlight the fault implications of s 32 of the Criminal 

Code (NT). 

It has been suggested that the Proudman v Dayman defence and the mistake of fact 

provisions of the Australian Codes establish objective negligence as the threshold of 

criminal responsibility.229  However, this is not entirely borne out by the relevant case law. 

The nature and effect of the defence of honest and reasonable mistake of fact was 

analysed by the High Court in He Kaw Teh.230  

Gibbs CJ expressed the view that liability for conviction subject to a defence of honest and 

reasonable mistake of fact is to be equated with liability based on negligence.231  

Later in his judgment, Gibbs J states: 

It appears that in Reg v To/son and Bank of NSW v Piper232  the absence of mens rea was 
equated with the honest and reasonable but mistaken belief of the accused. Lord Diplock in 
Sweet v Pars/ey and Menzies J in Reg v Reynhoudt viewed the matter in that way. It may 
be that little turns on the question whether honest and reasonable mistake should be 
regarded as a special defence available only in cases not requiring mens rea, or as 
something the absence of which constitutes mens rea. The matter is largely one of words. 
On either view the words of the statute and the nature of the statute and the nature of the 

227 In such circumstances mistake may negative the existence of the prescribed mental state. 
228 Mulqueeny, n 224, par 57, pp  84-85. 
229 The Laws of Australia , n 10, par 245, p  221. See the following further commentary at par 265 p  246: 

"Negligence is made the fault element for offences which are subject to the provisions in the Criminal 
Code (Old), ss 23, 24, and the Criminal Code (WA) ss 23, 24 relating to the defences of accident and 
mistake of fact. Negligence is also the relevant fault standard where the defences of chance and of 
honest and reasonable mistake of fact under the Criminal Code (Tas) ss 13-14 are in issue, and 
where the defence of honest and reasonable mistake of fact under the Criminal Code (NT), s 32, is in 
issue." 
See also par 224, p  204, par 236, p  214 and par 270, pp  249-250. The relevant fault element has 
been described in terms of simple negligence": par 236, p  214. 
The following commentary appears in Wailer and Williams, n 13 par 14.59, p  766: 
"The effect of this approach (referring to the Proudman v Dayman defence) is that crimes of strict 
liability become in substance crimes of negligence with one significant difference. Were negligence to 
be regarded as a defining element of the crime the prosecution would have both the evidential and the 
legal burden of establishing negligence. Since the issue of the reasonableness of the accused's belief 
arises by way of a general defence however, the evidential burden of showing he or she acted without 
negligence rests on the accused." 
See also n 207 where Howard is cited as treating the defence of the honest and reasonable mistake 
as a means of rebutting the fault element of negligence which is implicit in offences of strict liability. 

230 (1984) 157 CLR 523. 
231 (1984) 157 CLR 523 at 535-536. 
232 [1897] AC 383 at 389-90. In that case it was held that the absence of mens rea really consists in an 

honest and reasonable belief entertained by the accused of the existence of facts which, if true, would 
make the act charged against him innocent. 
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offence must be considered in deciding what mental state is required, and whether an 
objective test of reasonbieness is to be applied together with the subjective test of whether 
there was a mistaken belief.233  

Brennan J took a different view: 

It seems to me to be wrong to describe offences where the absence of an exculpatory 
belief is the relevant form of mens rea as offences imposing responsibility for negligence: 
cf Howard "Strict Liability in the High Court of Australia", Law Quarterly Review Vol 76 
(1960), p  566, cited in Sweet v Parsley. Criminal liability in cases to which that form of 
mens rea is imposed for the intentional doing of the physical act involved in the offence in 
circumstances where the supposed offender has no reasonable grounds for believing that 
his conduct is innocent. That is a liability imposed for doing the act, not for failing to take 
care in inquiring into the circumstances. That kind of liability arises usually when the 
physical act is of such a kind that it ought not be done unless there are reasonable grounds 
for believing that the doing of the act is innocent. That is not to resurrect the discarded 
division of offences into the classes mala in se and mal prohibita; rather it is to ascertain 
whether the statute intends to prohibit the doing of the act involved unless the risk that it is 
attended by the circumstances which make it criminal can reasonably be thought to be 
excluded, or whether the statute tends not to prohibit the doing of the act unless it is known 
to be attended by those circumstances.234  

Dawson J took yet another view of the nature of the defence: 

Thus at common law, because intent is an ingredient of a crime, it must be proved by the 
prosecution and a mistaken belief in facts which are inconsistent with the required intent 
does not have to be based upon reasonable grounds. Either the accused has a guilty mind 
or he does not, and if an honest belief, whether reasonable or not, points to the absence of 
the required intent, then the prosecution fails to prove its case.... But the position is 
different with statutory offences containing no mental element to be proved as an 
ingredient of the offence. There, if the offence is not one of absolute liability, honest and 
reasonable mistake survives by implication as a basis of exculpation. It is, therefore, 
understandable why it continues to be referred to as a defence: it must normally be raised 
by the accused upon evidence adduced by him. It is also understandable in the current 
context of statutory interpretation (whatever may have been the exculpation in a wider, 
historical setting) why the mistake to be exculpatory must be not only honest but also 
based upon reasonable grounds. For it is one thing to attribute to the legislature an 
intention to retain, as part of an offence, a mental element which does not have to be 
proved by the prosecution but may be negated by proof of a mistaken belief held upon 
reasonable grounds. It is another thing to say that the legislature intended a mistaken 
belief, however unreasonable, to have the same effect. I readily admit that there is an 
element of rationalisation in this explanation, but I think that it puts the emphasis in the right 
place. The defence of honest and reasonable mistake stems from the common law 
requirement of a guilty mind and it is not, as it sometimes put, a defence based solely or 
even primarily upon the absence of negligence.235  

The views taken by the High Court in He Kaw Teh as to the nature of the defence of 

honest and reasonable mistake of fact varied. On one view permitting the defence is both 

conceptually and functionally equivalent to making negligence the fault element of an 

offence. On another view the defence relates to the requirement of mens rea or a guilty 

mind and not to negligence. 

233 (1984) 157 CLR 523 at 534. This passage discloses the intrinsic "fault element" in the defence of 
honest and reasonable mistake of fact. 

234 (1984) 157 CLR 523 at 579. 
235 (1984) 157 CLR 523 at 592. 
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The defence of honest and reasonable mistake is not, as Dawson J observed in He Kaw 

Teh, predicated solely or even primarily upon the absence of negligence. The existence of 

an honest mistaken belief is the cornerstone of the defence: 

if no mistake has been made, it is immaterial that due diligence may have been 
exercised to avoid causing harm.236  

The requirement of a subjective mistaken belief operates independently of the objective 

test of reasonableness. This point is made by O'Connor and Fairall in Criminal Defences 

It is sometimes suggested that where liability is strict (in the sense that the defence of 
reasonable mistake is open) the basis of liability is negligence. It is probably fair to say that 
a defence of mistake of fact will fail if the prosecution can show that the defendant failed to 
take proper care in assessing the accuracy of his or her belief. In this sense, negligence, is 
not compatible with a successful plea of reasonable mistake of fact. But it is technically 
incorrect (having regard to the requirements of proof) and potentially misleading to equate 
the defence of mistake with an absence of negligence (or due diligence). There is a 
significant difference between requiring the prosecution to establish negligence and 
requiring it to exclude a reasonable mistake of fact. The prosecution may defeat the 
defence of a reasonable mistake of fact without having to show negligence at all. The 
prosecution may prove that the belief was not held or that the facts believed in would not, if 
they existed, made the defendant's act innocent in the required sense. Therefore, the 
defence of reasonable mistake of fact does not entail an absence of negligence.237  The due 
diligence defence which does presuppose an absence of negligence is not an automatic 
extension of the defence of mistake. 238 

Although in some circumstances the existence of an honest and reasonable mistake may 

rebut the element of culpable neglect implicit in offences of strict liability and conversely 

the absence of a reasonably held belief may impute negligence it is conceptually wrong to 

treat the defence as entailing either the presence or absence of negligence. 

The mental fault element constituted by the absence of an honest and reasonable belief 

fits neatly within the construct of personal responsibility which governs the structure of 

criminal wrongdoing. A person who does a proscribed act, without believing honestly and 

on reasonable grounds that the circumstances which are attendant on the doing of that act 

are such as to make the doing of that act innocent, is held to have chosen or decided to 

commit that act with full knowledge of the circumstances that make the doing of that act an 

offence. 

(h) Personal responsibility for states of affairs and attendant circumstances 

Some offences are of such a nature that a person can incur criminal liability by virtue of 

that person's relationship to a static state of affairs.239  Classic examples are the offences 

236 The Laws of Australia ,n 10, par 273, p 254. 
237 See Australian Iron and Steel Pty Ltd v Environment Protection Authority [1992] 29 NSWLR 497. 
238 O'Connor and Fairall, n 176, par 2.24 p  42. Note that the prosecution may prove that the claimed 

belief was not held because it was not genuine or because of the absence of any belief at all on the 
subject, that is, ignorance. This aspect is discussed in Part 3, p  441. 

239 Gillies, n 16, pp  26; 32-33. 
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of being the licensee of prescribed premises on which is found a person during prohibited 

hours, who is there for an unlawful purpose, and being the occupant of a place used for 

unlawful gaming or for the purpose of prostitution.24° These offences have been variously 
described as instances of situational liability 241  and "status offences" 242  Generally, the 
physical elements of such offences do not include conduct on D's part.243  Consequently, 
such offences do not require proof of an act, voluntary or otherwise.244  

As noted by Leader- Elliott, " status offences are notorious for the injustice which may be 

involved when liability is imposed for a state of affairs over which the offender had no 
control". 245  Consequently, under s 4.2 of the Criminal Code (Cth) in cases where liability 
is imposed for a state of affairs, no liability is incurred unless the "state of affairs" is 
voluntary - one over which the person is capable of exercising control. This is an entirely 
proper approach: no person should incur criminal liability for an incriminating "state of 

affairs" unless that person is personally responsible for that "state of affairs". In other 
words, the "state of affairs" should be voluntary. 

The fact that "status offences" do not require proof of an act or omission does not mean 

that they are devoid of a fault element (other than that implicit in the voluntariness 
requirement). In principle, the defence of honest and reasonable mistake of fact, which is 

inverted into a mental fault element, may be open in relation to such offences.246  

The fault element in relation to "attendant circumstances", which as their name implies are 

attendant on the doing of an act or the making of an omission, has already been dealt with 
in the context of personal liability for offences of strict liability.247  

(i) The distinction between the causal and fault elements of criminal wrongdoing 

The purpose of this section is to analyse the doctrine of causation, a third element in some 
instances of criminal wrongdoing. 

Some offences , that is, "result crimes" are of such a nature that "the actus reus consists 
in the personal commission of an act by D, which gives rise to a further event, that is, the 
harm the offence penalises". 248  Offences of this type, the primary example of which is 

240 Gillies, n 16,, p  32. 
241 Williams G, Textbook of Criminal Law (2nd  ed Stevens and Sons, London, 1983), pp  156-158. See 

also Gillies, n 16, pp  27, 32. 
242 Fisse, n 213, pp  11-12. 
243 Gillies, n 16, p  33. 
244 Gillies, n 16, p  27, n 5. 
245 Leader- Elliott I, The Commonwealth Criminal Code - A Guide for Practitioners March 2002, pp  25, 

27. See for example the injustice occasioned in the case of Larsonneur [1933] 24 Grim App R 774. 
246  O'Connor and Fairall, n 176, par 2.15, p38. 
247 See pp  53-59. 
248 Gillies, n 16, p  33. 
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homicide, are concerned with the causation of substantive harm by conduct249  and give 
rise to the issue of causation,25°  and therefore have a causal element. 

The issue of causation is not confined to result offences: it may also arise in relation to 
offences involving negligence 251  and offences of strict liability.252  

The issue of causation is a very vexed area of the criminal law 253  and has sparked 
vigorous debate as to the relationship between the concept of causation and the fault 
elements of an offence. 

The concept of causation within the criminal law is conventionally broken down into 
"factual causation" which embodies "the causa sine qua non" test 254  and legal or 
imputable causation 255  which is concerned with the "causa causans" - the "causing 
cause". A number of tests have been adopted by the criminal law to determine the legal or 
proximate cause of proscribed harm: (1) the significant contribution test;256  (2) the 
substantial contribution or substantial cause test;257  (3) the reasonable foreseeability test 
or natural consequences test;256  (4) the novus actus interveniens test259  and (5) the 
common sense test.260  

It is not intended to critically analyse and evaluate the viability of these various tests or to 
recommend substitute tests. Such an exercise would extend beyond the scope of this 

thesis which is confined to a critical analysis and appraisal of s 31 and associated 
provisions of the Criminal Code (NT). The purpose of this section is to explain the role that 
causation plays in the structure of criminal wrongdoing and the relationship between the 
present tests for legal causation and the fault elements of criminal wrongdoing. 

249 Gillies, n 16, p  32. 
250 Gillies, n 16, p  33. 
251 Williams, n 241, par 16.4, p384: 

Where negligence ( or recklessness) is in issue, a limiting rule straddles the divide between but-for 
and imputable causation. The rule is that the negligence proved against the defendant must be 
negligence in a relevant respect. The case must be such that the accident would not have happened if 
he had not been negligent. In other words, the defendant is not liable for an event that is not causally 
connected with the feature of his conduct that was negligent." 

252 For an analysis of the type of causal problems that may arise in cases of strict liability offences see 
Budd M and Lynch A, "Voluntariness, Causation and Strict Liability" (1978) Criminal Law Review 74 
at 78-81. 

253 See Hart H.L.A and Honore T, Causation in the Law (Clarendon, Oxford, 1959); Arenson K.J, 
"Causation in the Criminal Law: A Search for Doctrinal Consistency" (1996) 20 Crim LJ 189. 

254 This is sometimes referred to as the "but-for "test: Gillies, n 16, p  34. According to this test a causal 
connection is established if the proscribed harm would not have happened but for the conduct of the 
accused. 

255 This is sometimes referred to as "proximate causation" : Arenson, n 253 at 189 
256 See Me//or [1962] 2 Cr App R 245; Cheshire [1991] 3 All ER 670; Ma/cherek [1981] 2 All ER 422; 

Hennigan [1971]3 All ER 133; R vPagett (1983)76 Cr App R 279; H vHodgetts [1990] 1 Od R 456. 
257 See Ha/let [1969] SASR 141 at 149; Royal/v R (1991) 172 CLR 378 at 398, 411, 423 and 441-43. 
258 See R v Roberts (1971) 56 Cr App R 95 at 102; R v Hodgetts [1990] 1 Od R 456 at 477; Royal/ v R 

(1991) 172 CLR 378 at 398 at 441. 
259  See RvHa//et [1969] SASR 141 at 149. 
260 See Campbell v R [1981] WAR 286 at 290; Roya// v R (1991) 172 CLR 378 at 387-388, 411 and 

426. 

[.11 



Yeo has argued that legal causation involves "a moral inquiry into the blameworthiness or 

otherwise of a defendant". 261  He concludes that legal causation "involves a question of 

moral responsibility or justice as opposed to merely a question of fact'.262  However, Yea's 

analysis of the various tests of legal causation as involving a moral inquiry is 

unconvincing. 

Yeo argues that the "significant contribution" test shifts the causal inquiry from a 

factual inquiry into the realm of a moral one: 

The word (significant) requires triers of fact to decide whether the defendant's conduct 
stood out as having greater causal impact than any other contributing causes of the result. 
Such a decision cannot be made by relying simply on factual considerations; it can only be 
arrived at through a value judgment of those considerations.263  

Whilst Yeo correctly observes that the relevant test can only be satisfied by embarking 

upon an evaluative exercise based on value judgments, whether the conduct of an 
accused significantly contributed to a particular result is simply a matter of fact and 

degree, the evaluative exercise being morally neutral. If an accused has not significantly 
contributed to the result, then it would be wrong and patently unjust to hold him or her 
criminally responsible for that result. However, the justice of the outcome has nothing to do 
with an assessment of the moral culpability of the accused. 

In a similar vein, Yeo argues that the "substantial cause" test involves an inquiry into 
"blamable cause". 264  He rests his argument on the observation that to describe something 

as having a substantial impact "attaches a greater degree of importance or influence to it 
than does the word 'significant". 265  However, the test does not necessitate an inquiry into 
the accused's moral responsibility for the relevant event. Whether or not the accused's 

conduct was a substantial cause is again a question of fact and degree, devoid of any 
moral content. 

261 Yeo S, "Blamable Causation" (2000) 24 Crim LJ 144 at 145. In pursuing this argument, Yeo endorses 
the following statement made by Arbour JA in Cribbin (1994) 89 CCC (3d) 67 at 87-88: 

Moral judgment is engaged when causation is used not merely as an explanation for the unfolding 
of events, but as a way of making people account for their contribution to a result. The morally 
innocent could be wrongly punished if criminal causation was reduced to a simple sine qua non 
requirement." 
Yeo (at 146) also relies upon the following passage taken from Stuart Canadian Criminal Law (3" ed, 
Carswell, Toronto, 1995), p  130: 
"Speaking of blamable causation the question is then given that the accused's conduct was at least a 
cause of the consequence, is he criminally responsible for causing it? This is not a scientific inquiry, 
rather one of fixing moral blame similar to, but distinguishable from, the moral inquiry involving the 
requirement of fault." 

262 Yeo, n 261 at 145. Like Stuart, Yeo does not equate the element of moral blame with that associated 
with mens rea. He acknowledges that "fault", which is the cornerstone of mens rea, is certainly a type 
of blameworthiness, but it is not the only manifestation of blameworthiness recognised by the criminal 
law: at 145. 

263 Yeo, n 261 at 148. 
264 Yeo, n 261 at 149. 
265 Yeo, n 261 at 149. 
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Yeo also attempts to introduce his notion of "blamable causation" into circumstances 

where an intervening event, having a causal impact, occurs between the time of the 

accused's conduct and the resultant harm.266  Yeo contends that a test of foreseeability is 
the most appropriate measure for comparing the accused's contribution with that of the 

intervening event for "the purpose of deciding whether or not fairness or justice requires 

the defendant to be discharged of blame for the proscribed result". 267  He says that a 
principle of causation which is cast in terms of foreseeability of the intervening event and 

its consequences "focuses squarely on the moral blameworthiness or otherwise of the 
defendant's conduct". 268 

Yeo's conclusion that the test of foreseeability in relation to causation incorporates the 

notion of blameworthiness is ill-founded as it is based upon an erroneous view of the role 
played by the concept of foreseeability in the law of causation. 

The purpose of the reasonable foreseeability test of causation is to mark the limit of the 

consequences of conduct for which an accused may be held criminally responsible.269  
Reasonable limitations need to be placed on an accused's liability for consequences 
which are caused in fact by his or her wrongful conduct.27°  Considerations of reasonable 
foreseeability and fairness are factors that assist in defining those reasonable limits.271  If 
an intervening event was not reasonably foreseeable then it would be plainly unfair or 
unjust to hold an accused criminally responsible for causing a proscribed result. 

266 Yeo, n 261 at 150. 
267 Yeo, n 261 at 150. Yeo has proposed a model, based on the notion of foreseeability, for resolving 

issues of legal causation in cases involving intervening events: at 150-156. This model has been 
criticised by Plaxton primarily on the grounds that the proposed principles of causation are subsumed 
under the concept of mens rea: see Plaxton M, "On Scarlet Fever and Falling Trees: Blamable 
Causation and Mens Rea" (2001) 25 Crim L.J. 59. Plaxton's alternative analysis of the doctrine of 
legal causation is dealt with at p  67. 

266 Yeo, n 261 at 151. In coming to that conclusion, Yeo draws support from the following extract from 
Williams, n 241, p  400: 
"An event or chain of causation is not imputable to the defendant if he did not foresee it and if a 
reasonable person would not have contemplated the risk as part of the general risk involved in the 
conduct in question." 

269 See Royal! v R (1991) 172 CLR 378 at 398-399 per Brennan J: 
...The question whether the chain of causation is broken....is a question of fact to be answered by 

reference to the objective circumstances ... An accused cannot be held criminally responsible for a 
death that has been caused in fact by his conduct if the final step taken by the victim was neither 
foreseen nor reasonably foreseeable. Foresight or reasonable foreseeability marks the limit of the 
consequences of conduct for which an accused may be held criminally responsible." 
Cf the view expressed by McHugh J at 450: 
"As I have already pointed out, however, for the purposes of the criminal law, causation cannot be 
separated from questions of moral culpability. And a person should not be regarded as morally 
culpable in respect of harm which he or she did not intend and which no reasonable person could 
foresee." 

270 See Arenson, n 253 at 190 citing Perkins and Boyce, Criminal Law (3rJ  ed, Foundation Press, 
Brooklyn, 1982), pp  770, 774-776. 
It has been said that the reasonable foreseeability test is as a matter of policy grounded partly upon 
expediency and partly upon notions of fairness and justice: see Perkins A and Boyce R, Criminal Law 
(3rd ed, Foundation Press, Brooklyn, 1982), p  776. See also Arenson, n 253 at 196-197: 

the requirement of 'proximate causation' is one of policy which is driven by considerations of both 
foreseeability and fairness." 

271 Arenson, n 253 at 196-197. 
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Foreseeability, in the context of the law of causation, must not be confused with its 

counterpart in the law of mens rea. As in the case of the other tests of causation, the 

reasonable foreseeability test is concerned with determining whether a causal connection 

between the accused's culpable conduct and the proscribed result is sufficiently strong to 

establish the accused's guilt. It is very much to the point that the application of the 

reasonable foreseeability test focuses upon the intervening act or event, and not the 
proscribed resu  It. 272  The inquiry is not directed at the foreseeability of the result but is 
concerned with determining whether the intervening act or event, which has the potential 
to sever the causal connection, was reasonably foreseeable and therefore within the 

normal range of expected occurrences. The reasonable foreseeability test involves a 
purely factual inquiry into the likelihood of particular occurrences273  and their objective 
predictability with a view to establishing the requisite causal nexus. 

The following passage which is taken from the judgment of Mason CJ in Royal! v R might 
be thought to lend considerable weight to the view that the doctrine of causation is 
predicated on the concept of moral culpability: 

in some situations, the accused's state of mind will be relevant to the issue (ie the 
issue of causation) as, for example, where there is evidence that the accused intended that 
injury should result in the way in which it did and where, in the absence of intention, the 
facts would raise a doubt about causation.274  

The relevance of the accused's state of mind to the issue of causation is also apparent in 
the so-called "intended consequences" exception.275  The effect of that exception is that 
notwithstanding the occurrence of an intervening act or event, which was not reasonably 

foreseeable, the culpable conduct of the accused should be treated as the legal or 
"proximate cause of any consequences which the accused actually intended to result 
therefrom". 27  

However, the fact that the accused's state of mind is, in such cases, relevant to the issue 

of causation does not introduce an element of moral blameworthiness into the law of 
causation. 

In the first situation, the accused's state of mind is, as a matter of common sense, 
sufficient to establish the accused's culpable conduct as the legal cause of the proscribed 
result.277  However, this approach does not prove that causation is based on moral blame. 
It simply demonstrates that on account of the accused's state of mind, it would not be 

272 Yeo makes this very important point: Yeo, n 261 at 150-152. 
273 According to McLaughlin, foreseeability, in the present context, denotes a "probability., which a 

reasonable person in ordering his conduct in view of his situation and his knowledge and means of 
knowledge, should, either consciously or unconsciously, take into account in connection with the other 
facts and probabilities then apparent": McLaughlin J, "Proximate Cause" (1925) 39 Hary LR 149 at 
199. 

274 (1991) 172 C.L.R. 378 at 391. 
275 This is discussed by Arenson, n 253 at 196-198. 
276 Arenson, n 253 at 196. 
277 This is essentially an application of the "common sense" test which is discussed below in the text. 
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unreasonable, in light of the rationale behind the tests for legal causation - to place 

reasonable limitations on an accused's liability for consequences which are caused by his 

or her wrongful conduct - to conclude that the accused, by his or her culpable conduct, 

caused the result. 

Arenson explains the "intended consequences" exception thus: 

Since the requirement of 'proximate' causation is concerned with placing reasonable 
limitations on liability for consequences which are causally linked to the accused's conduct, 
this exception represents a judicial determination that such reasonable limitations do not 
extend to consequences which the accused intended - even if an intervening, independent 
and unforeseeable event is also a sine qua non of the intended consequence.278  

Finally, there is the "common sense" test of causation which involves a purely factual 

inquiry. The clearest articulation of this test is to be found in the judgment of Burt CJ in 

Campbell v R: 

It would seem to me to be enough if juries were told that the question of cause for them to 
decide is not a philosophical or a scientific question, but a question to be determined by 
them applying their common sense to the facts as they find them, they appreciating that 
the purpose of the enquiry is to attribute legal responsibility in a criminal matter.279  

The operation of the doctrine of causation in the case of offences of negligence and strict 

liability further demonstrates the fact that causation does not involve an inquiry into moral 

blameworthiness. 

The application of the "reasonable foreseeability" test in the case of offences of negligence 

does not undermine the general proposition that issues of causation do not involve an 

inquiry into moral blameworthiness, and are merely concerned with ensuring reasonable 

limitations are placed on criminal liability for the consequences of morally culpable 

conduct. Take for example the following commentary which appears in Laws of Australia 
Vol 9.1 par 203, p185: 

if 'reasonable foreseeability' is used for causal responsibility, then a finding that a 
person caused an injury or death will go a long way towards establishing liability for 
criminal negligence. The only remaining issues will be whether the risk was justifiable and, 
if not, whether the deviation from the standards of the reasonable person was sufficiently 
great to merit liability. 280 

278 Arenson, n 253 at 196. The "intended consequences" exception is also an application of the "common 
sense" test which is discussed immediately below. 

279 [1981] WAR 286 at 290. This passage was quoted with approval by several members of the High 
Court in Royal! v R (1991) 172 CLR 378 at 387-388 per Mason CJ; at 411 per Deane and Dawson JJ; 
at 426 per Toohey and Gaudron JJ. 

280 For differing views as to the appropriate tests of legal causation in the case of offences of negligence 
seeR vHodgetts [1990] 1 Od R 456. In that case Ambrose J preferred the "reasonable foreseeability" 
test. This is to be contrasted with the views of Thomas and Derrington JJ that questions of 
foreseeability of serious harm are relevant to whether or not criminal negligence is established but not 
to causation of death. 
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As noted earlier, negligence is a hybrid fault element consisting both of a state of mind and 
a type of conduct.281  Although negligence involves a failure to foresee a particular risk of 

harm that in itself is insufficient to satisfy the requisite fault element. That failure must have 

resulted in a deviation from the standard of care that an ordinary reasonable person would 

have exercised in the circumstances. The imputation of moral blameworthiness ultimately 

rests upon a failure to take reasonable steps to nullify or at least minimise the risk of 

resultant harm. The fact that proof of part of the fault element in negligence simultaneously 

satisfies the "reasonable forseeeability" test does not mean that that test is concerned with 

the attribution of fault. It simply means that the reasonable limitations on criminal liability 

imposed by the "reasonable foreseeability" test are faithfully adhered to by proof of part of 
the fault element in negligence. 

Similarly, in the case of strict liability offences which include causing a given state of affairs 

as part of their definition, such as "causing polluted material to enter a river", the operation 
of the doctrine of causation does not involve an inquiry into moral blameworthiness. 
Whatever test of legal causation is applied 282  that test is merely concerned with ensuring 
that reasonable limitations are placed on criminal liability for the consequences of culpable 
conduct, that is, conduct which is voluntary and which occurs in the absence of an honest 
and reasonable mistake as to the existence of a given state of affairs 

Plaxton presents an alternative view of the doctrine of legal causation. Although Plaxton 
confines the issue of causation to a purely factual inquiry he errs in concluding that mens 

rea coupled with sine qua non causation (factual causation) is adequate to prove 
"imputable causation".283  The first problem with Plaxton's analysis is that it is not 
expansive enough and fails to address issues of causation in the case of offences of 
negligence and strict liability. But even if the concept of mens rea was artificially extended 

to embrace the fault elements inherent in offences of strict liability and negligence, 
Plaxton's analysis would still fail to adequately address the divide between causation in 

fact and legal causation which can only be bridged by supplementary tests of causation 
which embrace the concept of "causa causans". The model of causation favoured by this 

thesis allows the doctrine of mens rea and other fault elements to co-exist with the two 
distinct doctrines of factual and legal causation. 

It follows that the element of causation should be treated as a physical element of an 

offence,along with the more conventional physical elements such as acts, omissions, 

events and states of things, and treated separately from the fault elements of an offence. 

261 See pp 50-51. 
282 For the application of the "reasonable foreseeability" test in such cases see Budd and Lynch, n 252 at 

78-79. 
213 Plaxton, n 267 at 59-63. 



(j) The fault- based theory of criminal wrongdoing 

As the preceding analysis shows, there are different categories of criminal wrongdoing. 

However, all criminal wrongs have a common characteristic: they consist of objectively 
wrongful conduct together with an accompanying fault element.284  

Subject to a few exceptions,285  criminal offences share a common fault element, namely, 
the proscribed conduct must be voluntary. All offences contain additional fault elements, 

either of an inherent or imputable nature. In the case of offences of intention, the mental 
state of intention is the additional fault element . The mental state of recklessness 
constitutes the further fault element in offences of recklessness. Negligence, either as a 

type of conduct or a mental state, is the additional fault element in offences involving 
negligence. In the case of offences of strict and absolute liability286  the further fault element 
is presumed and is in the nature of culpable neglect. The absence of an honest and 

reasonable mistake of fact constitutes yet a further fault element in offences of strict 
liability.287  This analysis shows that the fault dimension of all criminal offences is multi-
layered and does not reduce to one single fault component. 

The theory of criminal wrongdoing proposed here bears some similarity to the radical 
views expressed by Barbara Wootton in that it is predicated upon a very wide concept of 
responsibility.288  However, there are significant differences between the two approaches. 
The theory of criminal wrongdoing advanced here does not advocate the abandonment of 
a guilty mind as a precondition for criminal responsibility.289  To the contrary, it 
acknowledges the concept of a guilty mind as a key element in many criminal wrongs. The 
theory treats the presence or existence of a guilty mind as one of a number of "fault" 
elements found in criminal offences. That theory is predicated upon a wide concept of 

responsibility which makes room for offences of negligence and strict and absolute liability 
within the criminal law. At the same time, the theory bridges the often perceived gulf 
between "real crime" and "regulatory crime" (offences of negligence and strict and 

absolute liability) which is accorded a quasi —criminal status. The general "fault" theory 

284 In some cases they also consist of a causal element which is of a physical nature: see pp  60-66. 
285 See nn 152 and 203. 
286 In the context of the Criminal Code (NT) regulatory offences equate with offences of absolute liability. 
287 Note, however, this may also be a fault element in offences of mens rea: see n 222. Under the 

Criminal Code (NT), the absence of an honest and reasonable mistake of fact can constitute a fault 
element in all types of offences except regulatory offences. 

288 Wootton, n 123, p  57. Wootton has argued against the retention of a mental element as a pre-
requisite for criminal behaviour. In advancing that argument she points to the abandonment, in recent 
times, of the requirement of a mental element through the proliferation of offences of strict liability 
which has resulted in a dichotomy between offences in which a guilty mind is, and those in which it is 
not, an essential element. She defends the contemporary extension of strict liability and questions the 
retention of a guilty mind. Wootton says that there should be room for negligence as well as 
purposeful wrongdoing within the criminal law. She regards the concept of a guilty mind as being 
irrelevant and obstructive in cases of negligence. Wootton concludes: ' ....perhaps, the time has come 
for the concept of legal guilt to be dissolved into a wider concept of responsibility, or at least 
accountability, in which there is room for negligence as well as purposeful wrongdoing." 

289 The concept of a "guilty mind" is, at common law, equated with mens rea. 
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developed by this thesis makes offences of negligence and offences of strict and absolute 

liability as much criminal wrongs as offences involving a guilty mind. 

(4) The implications of the theory for sections 31 and 32 of the Code 

The preceding analysis of the structure of criminal wrongdoing leads to two important 
conclusions. 

The subject matter of s 31 clearly goes to proof of criminal wrongdoing. The section is 
concerned with the attribution of responsibility (or fault) for any act, omission or event 

constituting an offence. The relevant mental fault element is constituted by either intention 

or recklessness. Although there is some dispute as to the extent of its operation,290  s 31 is 
a general mental element provision which governs and controls the definition of specific 
offences enacted under the Code and under other criminal statutes.291  Subject to the 
scope of its operation on specific offences, it makes intention or recklessness a fault 
element of an offence. 

In the words of Fletcher, s 31 reflects the inculpatory dimension of wrongdoing. The 
section has nothing to do with matters of excuse which presuppose the commission of a 

criminal wrong. In order to reflect its true function, s 31 needs to be reformulated as an 
inculpatory provision. 

The subject matter of s 32 similarly goes to proof of criminal wrongdoing. The provision is 

concerned with the attribution of responsibility (or fault) for any "state of things" constituting 
an offence. The relevant mental fault element is constituted by the absence of an honest 
and reasonable belief as to the existence of factual circumstances. Again subject to the 
scope of its operation on specific offences,292  s 32 is a general controlling and governing 
provision which completes the definition of specific offences: it makes the absence of an 
honest and reasonable belief a fault element of an offence. 

Like s 31, s 32 is concerned with the inculpatory dimension of wrongdoing. Consistent with 

its true nature, it should be made patently clear that s 32 is an inculpatory provision. 

290 See Part 2, pp1  64-207. The issue is whether the section operates as a general overarching provision 
for criminal responsibility or as a general provision with differential application depending on the 
definition of specific offences. 

291 See Criminal Code Act (NT) s 5 which provides: 
"On and from the commencement of the respective Parts of the Code, those Parts shall be the law of 
the Territory in respect of the various matters therein dealt with." 

292 The issue that arises in relation to s 31 also arises in relation to s 32. 
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C. EXCUSES AND JUSTIFICATIONS 

In order to completely refute the Code's treatment of ss 31 and 32 as excuses, as well as 

its systematic treatment of excuses and justifications as inherent elements of an offence, 

it is necessary to analyse the concepts of excuse and justification and to identify and 
describe those elements which qualify as excuses and justifications. 

To that end a theory of excuses is put forward. That theory which is based on the work of 
Fletcher and Chapman, two leading exponents of excuse theory, presents excuses as 

structured concepts which presuppose and excuse criminal wrongdoing. 

A correlative theory of justifications is also advanced. That theory, which is based on a 

body of established criminal jurisprudence, argues that while justifications concede proof 
of the elements of an offence they justify a prima fade criminal wrong. Justifications render 
conduct which would otherwise constitute a criminal wrong lawful. 

In the course of developing this combined theory of excuses and justifications, a number 
of existing theories are critically examined and evaluated with a view to exposing their 

defiencies, and highlighting the critical points of departure of the proposed theory from its 
predecessors. 

1. Overview of the excuse-justification dichotomy 

Historically, excuse theory has developed in tandem with justification theory. The 

respective theories have evolved as interdependent theories, leading to a combined theory 
of excuses and justifications. 

The justification - excuse dichotomy has its roots in the historical distinction between 
justifiable and excusable homicide. Justifiable homicide related to (1) killings "perpetrated 
in defence of the person or property against robbers or burglars - a provision which was 
later extended so that it included any felony involving violence"293  and (2) killings done in 
the execution of justice, for example, an executioner who "committed a homicide in the 
carrying out of his duty was justified and the killing was lawful" 294  and (3) killings 
committed in the "prevention of felony, the capture of felons and the recapture of escaping 

293 Bates, Buddin and Meure, n 55, par 3.7, p  242. 
294 O'Connor and Fairall, n 176, par 10.3, 175. 



felons". 295 Excusable homicide, on the other hand, related to killings done by 
1. misadventure, or in self-defence". 296 

The distinction between justifiable and excusable homicide carried historical significance: 

while those who committed justifiable homicides were to be 'totally acquitted and 
discharged, with commendation rather than blame",297  excusable homicides, being 
regarded as morally blameworthy (but not deserving of punishment), resulted in a pardon 
only and attracted forfeiture. 

By the early nineteenth century the distinction between justifiable and excusable homicide 

was beginning to lose its historical significance: self defence was generally treated as an 
excuse, 298  with the result that a " person convicted of murder suffered forfeiture and 
received a pardon as a matter of course". 299  With the abolition of forfeiture,300  the 
distinction between excusable and justifiable homicide lost its significance and 
disappeared. 

The defence of necessity was historically and integrally connected with the concept of self-
defence and with the distinction between justifiable and excusable homicide.301  

East in Pleas of the Crown refers to a third type of necessity, in addition to felony 
prevention homicide (justifiable homicide) and homicide se defendendo (excusable 
homicide), which typifies the ambivalent character of the defence of necessity: 

There is a third sort of dire necessity, which is not induced by the fault of either party, 
where one of two innocent men must die for the other's preservation: this has been holden 
by some to be justifiable; perhaps it may more properly be considered as excusable? 
Justification is founded upon some positive duty; excuse is due to human frailty.302  

295 Bates, Buddiri and Meure, n 55, par 10.3 at 175 
296 Bates, Buddin and Meure, n 55, par 10.3 at 175. East, in Pleas of the Crown (1803) described such a 

homicide as "homicide se defendo upon chance medley ". This class of homicide would be merely 
excusable: O'Connor and Fairall, n 176 par 10.3, p  176. 
In A Treatise of the Pleas of the Crown Hawkins appears to treat homicide se defendo as a form of 
excusable homicide: O'Connor and Fairall, n 176, par 10.4, p  176. Hawkins also appears to include in 
the category of "excusable homicides" the killing by "an officer in the execution of his duty of one who 
resists or the killing by private person of one who feloniously assaults him on the highway" : O'Connor 
and Fairall, ri 176 par 10.5 

, p 177. 
297 See Blackstone, Commentaries on the Law of England (1783 ed) Vol iv, p181 
298 Hence the label "excusable homicide se defendo": O'Connor and Fairall, n 176 par 10.6, p  177, n 

17. 
299 O'Connor and Fairall, n 176, par 10.4, p  176. 
300 See Forfeiture Act 1870 (UK); Forfeitures for Treason and Felony Abolition Act 1878 (Vic); Criminal 

Law Amendment Act 1883 (NSW); Treason and Felony Forfeiture Act 1874 (SA); Criminal Law 
Consolidation Act 1935 (SA). 

301Yeo 5, Compulsion in the Criminal Law (The Law Book Company Limited, Sydney 1990), p  45. 
302 This passage is quoted by O'Connor and Fairall, n 176, par 10.4, p  176. 
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In Mouse's Case303 , in an action for trespass, it was held that the crew and passengers of 

a barge were justified in throwing the plaintiff's goods overboard in order to lighten the 

barge and save it from capsizing in a storm. Yeo says: 

The obvious rationale of this decision is the justification of the lesser harm (the loss of the 
goods) to avoid the greater harm (the loss of lives).304  

Yeo provides a comprehensive account of the recognition by early text writers of the two 

distinct defences of justificatory necessity and excusatory necessity.305  He proceeds to 

deal with the "systematic and detailed development of the two forms of necessity",306  

concluding his analysis with an extract from the judgment of Crockett L in R v Loughnan 

The essential conditions, I consider, so far as presently relevant, are that: (1) The harm to 
be justified must have been committed under pressure either of physical forces or exerted 
by some human agency so that 'an urgent situation of imminent peril' has been created (2) 
The accused must have acted with the intention of avoiding greater harm or so as to have 
made possible 'the preservation of at least an equal value' (3) There was open to the 
accused no alternative, other than that adopted by him, to avoid the greater harm or 'to 
conserve the value'. 307 

The continuing relevance of the historical bifurcation between excuses and justifications to 

modern criminal law has been questioned. 

The following extract is taken from the Interim Report of the Review of Commonwealth 

Criminal Law: Principles of Criminal Responsibility and Other Matters July 1990, par 11 .6, 
pp 124-125 

The importance of the distinction drawn by the old common law between justification and 
excuse has long since disappeared. Similarly, it is immaterial whether an act should be 
regarded as authorised or justified. So far as an accused person is concerned, it makes no 
difference whether his or her conduct was authorised, justified or excused - if it was lawful 
he or she is not guilty of the offence. There is no reason to perpetuate the distinction drawn 
by the Codes between authorisation, justification and excuse. In providing for a defence it 
is better to declare directly that a person is not criminally responsible, or not to be found 
guilty, in the circumstances described in the provision. 

Justice Nader has similarly challenged the relevance of the excuse-justification dichotomy: 

this is an appropriate place to say that it is time that we abandoned the use of the 
now anachronistic terms 'justification' and 'excuse'. They were fundamental to a correct 
understanding of the law in earlier times and their ordinary signification then truly reflected 
the state of the law. The importance of the words in a code carrying their ordinary 
signification was stressed by Sir Samuel Griffith in the letter to the Attorney-General 
accompanying his draft code. He rejected the use of the term 'malice aforethought' 
because it had become a legal term of art that had ceased to bear its common meaning. 
The same may now be said of 'justification and excuse.' They are still used as terms of art 
to signify the origin of a particular type of 'defence'. However, their use is mainly academic. 

303 (1608) 12 Co Rep 63; 77 ER 1341. See also Manby v Scott 1 Levinz 4; 83 ER 268; R v Prince (1875) 
39 JP 676. These cases are referred to by Yeo, n 301, p  46, n 77. Compare these cases with Moore v 
Hussey (1609) Hob 93; 80 ER 243 which viewed necessity as an excusatory defence. 

304 Yeo, n 301, p  46. 
305 Yeo, n 301, pp  47-48. See for example, Sir Francis Bacon, The Elements of the Common Laws of 

England (1630) pp  29-30 and Blackstone, n 297, p  27. 
3116 Yeo, n 301, pp  47- 56. 
307 [19811 VR 443 at 460. 
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They suggest (now wrongly but once correctly) that what is prima facie a crime may be 
justified or excused. In his letter of 29 October 1897, Sir Samuel Griffith said: 

'In the draft now submitted I have attempted to state specifically all the conditions which 
operated at Common Law as justification or excuse for acts prima facie criminal.' 

The law expressed in the Queensland Code recognised that certain acts were prima facie 
criminal and that once they were proved it was for the accused to justify them. 'Justify' and 
'excuse' are terms which, in common speech, suggest the ideas of forgive, pardon, 
absolve , exonerate, vindicate etc. Now, therefore, they tend to mislead and should find no 
place in the responsibility provisions of a modern criminal code. As Sir Samuel Griffith 
asserted, a modern code should express the law of criminal responsibility in language that 
enables any ordinary intelligent reader to understand it. Case-law may be forgiven the use 
of terms of art, like 'malice', that evolved in the courtroom as lawyer's tools but which may 
have different ordinary and technical usages. The authors of a modern criminal code 
should not be so excused. They start with a clean slate and with all the resources of the 
English language. If they are not up to the task, I suggest that next time they employ 
draftsmen who are. 308 

However, despite the disappearance of the distinction between excusable and justifiable 

homicide and recent challenges to the continuing relevance of the excuse-justification 

dichotomy to modern criminal law, there is a considerable and expanding body of literature 

which argues that a normative theory of excuses and justifications is critical to the 

principled and coherent development of the criminal law.309  There is also persuasive 

judicial opinion concerning the influential role played by the distinction between excuses 

and justifications in the criminal law.311  

The following commentary by Yeo sums up the general theoretical approach to excuses 

and justifications: 

Criminal theory differentiates a justification from an excuse. Justified behaviour is right 
behaviour which society encourages or at least does not affirmatively discourage. 
Traditional examples of justificatory defences include self-defence, the defence of others, 
necessity involving a 'choice of evils' situation311  and actions in an official capacity such as 
a police officer applying lawful arrest. In deciding whether certain behaviour is justified, the 
focus is on the act rather than on the actor, that is, whether such behaviour is socially 
desirable as opposed to the accused's blameworthiness. In many instances of justificatory 
defences the issue is framed in what Blackstone has described as a 'choice of evils' 
position.312  Actors would be exculpated from criminal liability if their acts were regarded as 
being necessary to avoid greater evil than that resulting from the violation of the law. 
Having opted for the 'greater good' their acts are the subject of praise rather than censure. 
By contrast, excusable behaviour is behaviour which society disapproves. There is 
therefore no question of greater evil or good. What a defence of excuse does is to 
conclude that while the act is wrong, some characteristic of the actor makes it 

308 Justice Nader, The Criminal Code in the Northern Territory, a paper presented at the Australian Bar 
Association Conference Bali, 7-13 July 1990, pp  31-33. 

309 See Fletcher, n 15; Yeo S, "Proportionality in Criminal Defences" (1988) 12 Crim LJ 211 at 212-221, 
226, 227; Yeo 5, "Applying Excuse Theory" in Yeo S (ed) Partial Excuses to Murder (The Federation 
Press, Sydney, 1990), pp  158-173; Uniacke 5, "What are Partial Excuses to Murder" in Yeo S (ed) 
Partial Excuses to Murder (The Federation Press, Sydney, 1990), p  1. See also Fisse B, "Partial 
Excuses and Critical Assumptions" in Yeo S (ed) Partial Excuses to Murder (The Federation Press, 
Sydney, 1990), p  260 where the author says: ".. the distinction (ie between justifiable and excusable 
homicide) remains an undercurrent in the stream of influences that have shaped, and which continue 
to shape, the law of homicide." 

310 See Perka eta/v The Queen (1984), 14 C.C.C.385 (5CC). 
311 This is to be distinguished from necessity in emergency situations. 
312 See Gravit, Commentaries on the Laws of England, Book IV (1941) p  761. 
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inappropriate for society to punish him. Put in another way, criminal liability is not attached 
on the accused because the law both recognises and has compassion for the human frailty 
found in him. While praise is not bestowed, pardon is. Examples of excusatory defences 
include insanity, mistake of fact, provocation, duress and necessity in emergency 
situations. 

In a similar vein, Yeo explains the excuse-justification dichotomy thus: 

A person who claims a justification acknowledges her or his responsibility for the harmful 
conduct but contends that it was done in circumstances which made the conduct rightful in 
the eyes of society. Since society encourages the performance of such conduct, the actor 
deserves praise rather than blame and consequent punishment. Society determines 
whether conduct is justifiable on the basis of social utility - if the actor causes less harm 
than the harm which he or she thereby avoids, the conduct is justifiable. This comparative 
exercise has been described as the 'balancing of harms approach'.314  

A person who claims an excuse concedes that the harm caused by her or his conduct is 
greater than that which it avoids. Accordingly, a plea of excuse is relevant only after it has 
been determined that the actor's conduct was unjustified and therefore wrong in society's 
eyes. After all, if the conduct was justified there would be nothing to excuse. What an 
excuse does is to conclude that while the conduct was wrong, some characteristic of the 
actor which is tested by the threatened danger makes it inappropriate for society to punish 
her or him. Criminal responsibility is not attached to the actor because society both 
recognises and has compassion for human frailty found in her or him. Such compassion is 
imparted because society assesses the actor as having acted in the way an ordinary 
person could have acted when placed in similar circumstances. It would be harsh for 
society to demand more from the actor than it would from its other members. In such 
cases, while praise is not bestowed on the actor, pardon is. 315 

Justifications and excuses are distinguished by D'Arcy in this way: 

If an act is justified, the agent is responsible for it, but the act is, in the circumstances, not 
wrong. If it is excused, the act is a wrongful one, but the agent is, because of some special 
circumstances, not responsible for it, and hence not guilty... An excusing condition, 
therefore primarily affects the agent; a justifying circumstance primarily affects the act: its 
species description, or its moral appraisal. 316 

In relation to justifications D'Arcy elaborates as follows: 

to say that a decision , belief, practice, rule, or act is justified is usually to imply that one's 
first reaction was to say that there was something wrong with it, though subsequently (on 
learning the circumstances, or in the light of the consequences) to decide, agree, or admit 
that it was right: we say that something is justified only when we think, or expect that 
someone will think, that it needs justification ... The effect of a justifying circumstance is to 
justum facere an (otherwise wrongful) act, so that it becomes good, or at least permissible: 
lawful.317  

Although this thesis agrees, in general, with the substance of the preceding analyses of 

excuses and justifications, it seeks to define with greater clarity and precision the 

boundaries between criminal wrongdoing (offences) and defences (excuses and 

justifications). However, before proceeding down that path it is necessary to examine 

313 Yeo S' Proportionality in Criminal Defences" (1988) 12 Crim L.J. 211 at 212-213. 
314 See Kadish S, "Respect for Life and Regard for Rights in the Criminal Law" (1976) 64 California Law 

Review 871 at 888, n 9. 
315 Yeo S, "Necessity under the Griffith Code and the Common Law" (1991) Crim L.J. 17 at 18-19. 
316 D'Arcy E, Human Acts (1963), p  85 referred to by Uniacke, n 309, p  3. 
317 D'Arcy, 0316, p81 
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some more sophisticated theories which elevate our understanding of excuses as 

structured concepts, and at the same time increase our understanding of justifications as 
similarly structured concepts. 

2. Fletcher's theory of excuses 

Fletcher bases his theory of excuses on the distinction between wrongdoing and the 
subjective attribution of a wrongful act (or event) to a particular person.318  This distinction 
is predicated upon the existence of two different types of norms in the criminal law - 

prohibitory norms and excusatory norms .319  The first type, alternatively referred to as a 
primary norm,320  consists of a prohibition (or requirement) as to conduct, addressed to 

individuals, who are expected to guide their behaviour by it.321  The second kind of norm is 
addressed to judicial officers who apply the criminal law, and delineates for those officers 
the conditions under which it is legally proper to excuse someone who has violated the 
prohibitory norm.322  Excusatory norms "spell out the criteria for holding persons 
accountable for their deeds". 323 

According to Fletcher the issue of wrongdoing is concerned with whether a person has 
committed a wrongful act - violated a prohibitory norm. The issue of attribution activates 
excusatory norms and is concerned with whether a wrong is attributable to the person - 

whether the person may be held fairly accountable for a particular act of wrongdoing. 324 

The question of fair accountability is addressed by asking whether the person can be fairly 
blamed for his or her wrongdoing.325 In Fletcher's view, if a person is not fairly 
accountable or blamable, then he or she is not fairly punishable. 

According to Fletcher, excuses challenge the attribution of the wrongful act to the actor.326  
Excuses acknowledge the wrongfulness of an act, but negate the actor's accountability for 
the act: the absence of personal accountability negates the actor's culpability.327  

Fletcher's explanation of excuses is flawed because it is based on an incorrect analysis of 
the structure of criminal wrongdoing. Proof of criminal wrongdoing requires that an 

objectively wrongful conduct be attributed to the offender: the offender must be found 

responsible and accountable for that conduct. The attribution of culpability to the 

318 Fletcher, n 15, p  455. Fletcher uses the term "subjective attribution" in contradistinction to the term 
'objective attribution" which generally refers to issues of causation. Whenever Fletcher uses the term 
"attribution" he means subjective attribution. 

319 Fletcher, n 15, p  456. 
320 See Hart H.L.A, The Concept of Law (Clarendon Press, Oxford,1961), pp  78-79 
321 Fletcher, n 15, pp  456-457. 
322 Fletcher, n 15, p  458. 
323 Fletcher, n 15, p  458. 
324 Fletcher, n 15, pp  455 and 495. 
325 Fletcher, n 15, p  495. 
326 Fletcher, n 15, p  458. 
327 Fletcher, n 15, pp  458-459. 
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wrongdoer is a prerequisite for criminal wrongdoing.328  Furthermore, excuses do not have 
the far-reaching effect that Fletcher assigns to them: excuses do not negate the actor's 

responsibility for a wrongful act. Excuses relieve an offender from punishment despite his 
or her wrongdoing.329  If excuses had a negativing effect, as Fletcher contends, then there 

would no criminal wrongdoing on the part of the actor. The distinctive feature of excuses 

is that they acknowledge that there are degrees of responsibility and personal 
accountability.330  A person can be either fully or partly responsible and accountable for 
their actions. Paradigmatic excuses, like duress and provocation, reduce an offender's 

responsibility and accountability for wrongful conduct. By reducing personal responsibility 

for one's actions, excuses do not negate a finding of criminal wrongdoing; rather they 

signify the extent to which the offender is to blame (that is, at fault) for his or her 
wrongdoing. Excuses relieve an offender from punishment on the basis that he or she is 
not fully to blame for the violation of a prohibitory norm.331  According to this theory of 
excuses, an offender is not fairly punishable on account of his or her reduced culpability 
for a wrongful act. Excuses, or more precisely excusatory norms, spell out the criteria for 

holding persons only partly responsible and accountable for their wrongdoing and 
adjudging them not fairly punishable for violating a prohibitory norm.332  

The next stage in Fletcher's theory of excuses causes some difficulties. Fletcher bases his 

theory on a moralist or normative doctrine of attribution. He argues that "the distinguishing 
feature of excusing conditions is that they preclude an inference from the act to the actor's 
character".333  Fletcher regards punishment as a condemnatory sanction,334  based on 
blame-worthiness and culpability.335  He also holds that punishment must be based on a 
"moral assessment of the offender".336  Later, Fletcher says that "punishment ought to be 
inflicted according to the offender's desert" gauged by assessment of his or her 
character.337  However, Fletcher acknowledges that the only permissible basis from which 

328 Fingarette, n 15 at 1007 : "Only on rare and brief occasions, see, eg, pp  577-78 does Fletcher 
acknowledge that his general theory of attribution and liability requires us to adopt a legal fiction, since 
typically attribution of culpability to the wrongdoer is to be presumed when proof of wrongdoing 
succeeds." 

329 Chapman, n 111 at 84. Chapman's theory of excuses is discussed at pp  100-103. 
330 Uniacke, n 309, p  10: "Excuses... are relevant to assessing an agent's responsibility and 

blameworthiness for wrongful conduct ... agents can be responsible and blameworthy in varying 
degrees." 

331 The difficulty with Fletcher's approach is that excuses are said to lay the foundation for a judgment 
that the offender should not be fairly held accountable for his or her wrongful conduct and thus not 
fairly punishable. However, in reality, excuses hold that the offender, although responsible for the 
proscribed conduct, is not sufficiently accountable to warrant punishment. 

332 Cf D'Arcy's analysis of excuses which was referred to at p  73. Cf also Uniacke's view of excuses. 
Uniacke divides excuses into complete and partial excuses. According to her analysis, complete 
excuses deny entire responsibility for the wrongful conduct whereas in the case of partial excuses the 
agent is held not be fully responsible for his or her conduct or is considered less to blame for it than he 
or she would be in the absence of the excusing condition: Uniacke, n 309, pp  10-11. 

333 Fletcher, n 15, p  799. 
Fletcher describes the criminal law as an institution of blame and punishment: Fletcher, n 15, p  467. 
Later (at 469), he describes criminal sanctions as condemnation of wrongful acts. 
Fletcher, n 15, p  401. There the learned author states: "... to say that an actor is "culpable" or 
"blameworthy" for his deed is to blame him and disapprove of the act." 

336 Fletcher, n 15, p  496. 
337 Fletcher, n 15, pp  461-462; 800. See also Fingarette, n 15 at 1007: "The illegal act is thus a 

necessary and distinctive ground for attribution of culpability." 
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the actor's moral character, and thus the degree of deserved punishment, may be inferred 

is the wrongful act, namely, the violation of a prohibitory norm.338  Fletcher's argument is 
that "if a violation of the law does not accurately reveal the actor's character, it is unjust to 
punish him for what he has done". 

Fletcher seems to be saying that what makes a person's violation of a prohibitory norm 

deserving of punishment is the intrinsic quality of the deed which constitutes the 
violation.339  Such deeds are moral wrongs, and are therefore worthy of condemnation. 

Various defiencies in Fletcher's theory have been highlighted by Fingarette.34° Among 
these is the fatal ambiguity in his statement that punishment must be morally deserved. 

Fletcher defines the term "wrongful act" as the violation of a prohibitory norm. However, 

that term is said to be a "purely formal concept", devoid of moral content.341  On the other 
hand, he uses the concept of "wrongdoing" as a "moral category" 342,  and as a 
"substantive" concept reflecting the "intrinsic quality of the deed" 343  as "worthy of 
condemnation". The problem is that Fletcher frequently uses the term "wrongdoing" 
interchangeably with the term "wrongful act". 

He attempts to justify this approach by simply saying that "in most contexts the ambiguity 
need not concern us". 345  But the ambiguity unavoidably causes concern. Fletcher says 
that the only permissible basis for attributing moral desert is a person's violation of the 
prohibitory norm, that is, the wrongful act. But if the wrongful act has no moral content in 

and of itself how is it possible to attribute a moral wrong to the actor which makes him 
deserving of punishment. 

Later, Fletcher acknowledges that it cannot be assumed that all wrongful acts are moral 
wrongs.346  Fletcher concedes that some wrongful acts are "morally neutral".347  He prefers 
to describe such cases as instances of "muted" or "nominal" wrongdoing.348  Fingarette 
goes on to point out that Fletcher even gives examples showing that a person "might be 

338 Fletcher, n 15, p  800. See also Fingarette, n 15 at 1007. 
339  Fletcher, n 15, p  458. 
340 Fingarette, n 15 at 1007-1008. 

Fingarette, n 15 at 1008, referring to Fletcher, n 15, p  458. 
342 Fingarette, n 15 at 1008, referring to Fletcher, n 15, p  458. 
343 Fingarette, n 15 at 1008, referring to Fletcher, n 15, p  458. 

Fingarette, n 15 at 1008, referring to Fletcher, n 15, p  469. 
Fingarette, n 15 at 1008, referring to Fletcher, n 15, pp  458-459. 

346 Fletcher, n 15, p  468. Later (at 578) Fletcher says: There are some instances where the wrongful act 
consists merely in the violation of the legislated norm.. .Though this conduct is technically wrongful, it 
could be difficult to regard the attribution of this wrongful conduct as culpable in a moral sense." 
Fletcher, n 15, pp  468 and 578. There Fletcher comments upon the moral neutrality of "many 
possession offenses" and the difficulty of attributing moral culpability in possession offences. See 
also the observations made by Lord Atkin in Proprietary Articles Trade Association v Attorney-General 
for Canada [1931] AC 310 at 324: "Morality and criminality are far from co-extensive; nor is the sphere 
of criminality necessarily part of a more extensive field covered by morality..." 

348 Fletcher, n 15, p  458. 



accountable for a wrongful act ... without being the slightest bit immoral".349  As observed by 

Fingarette, such acknowledgments on the part of Fletcher completely undercut his theory 

of excuses.351  

As again observed by Fingarette, the ambiguities and inconsistencies attaching to 

Fletcher's moralist doctrine of attribution are fatal to his theory that punishment must be 

morally deserved and, in turn, completely undermines his theory of excuses. 351 

The conceptual difficulties with Fletcher's normative theory of attribution can be overcome 

by extracting from the violation of a prohibitory norm (the wrongful act or omission) a 
justification for imposing punishment which does not depend upon the wrongful act or 

omission being morally wrong. The solution derives from the theory of criminal wrongdoing 

advanced in the preceding part of this thesis. 

According to that theory, a criminal wrong (or an offence) consists of fault elements as well 
as objective elements. Those objective elements may involve conduct which offends a 

generally accepted morality. However, morality and criminality are not co-extensive, and 
some prohibitory norms may regulate conduct which is either devoid of moral content or 
morally neutral. 352  All prohibitory norms, however, proscribe conduct which is injurious to 
the public in general.353  The objective elements of an offence must, of course, be 
accompanied by any relevant fault element or elements. It is the concurrence of both sets 
of elements that forms the basis for liability to punishment for the violation of a prohibitory 

norm. Liability to punishment does not depend upon the moral wrongfulness of the 
proscribed conduct. Liability to punishment, however, depends upon the existence or 

presence of a blameworthy state of mind or some other fault element accompanying the 
objective elements of the offence.354  Punishment is, after all, a condemnatory sanction355  
based on blameworthiness and culpability.356  

While it is true that excuses involve a moral assessment of the offender, that assessment 
is solely directed at the extent to which he or she is to blame for the objective elements of 

an offence. Excuses concede fault on the part of the offender (and hence criminal 

349 Fingarette, n 15 at 1008. Fletcher says that someone might be accountable for a wrongful act, say of 
possessing brass buckles, without being the slightest bit immoral: Fletcher, n 15, p  491. 

350 Fingarette, n 15 at 1009: 
"Such acknowledgments of morally neutral kinds of criminal liability are incompatible with his main 
theses. If the actor has done no substantive moral wrong, has done what is morally neutral or only 
"nominally" wrong, raising no question of moral worth, and if therefore no moral wrong can be legally 
attributable to the actor, then in Fletcher's view that actor is not fairly held accountable or blamable. 
And if not blamable, then, in Fletcher's view, the actor is not fairly punishable. So Fletcher's general 
theory is undermined by his own candid analysis of specific cases." 
Fingarette, n 15 at 1008. 

352 See nn 346, 347, 349. 
See p  33 where it was argued that this should be the sole criterion of the objective dimension of 
criminal wrongdoing. 

354 See pp  67-68. 
Fletcher, n 15, p  467 

356 Fletcher, n 15, p  401. 
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wrongdoing). However, they look at the offender's overall responsibility (blameworthiness) 

for the criminal wrongdoing in light of the excusing condition relied upon by the offender.357  
They raise this issue: does the offender deserve, in all the circumstances, to be punished 

for violating a prohibitory norm ? 

Fletcher's theory of excuses presents another difficulty. There is more than a single 
theoretical strand in Fletcher's explanations of the concept of criminal law excuses.358  He 
offers three explanation s359. The first is that an excuse is a special condition of action that 
arouses in us compassion.36°  The second is that excuses are grounded on the fact that the 
wrongful act reflects a "limited, temporal distortion of the actor's character".361  The third is 
that the generic and distinctive feature of an excuse is that the wrongful act is in some 
sense involuntary.362  

Fletcher's theory of excuses suffers from a major methodological flaw. By offering three 
explanations for excuses, it is unclear whether Fletcher is offering three different 
explanations of excuses or providing a single explanation of excuses based on a number 
of different rationales.363  Furthermore, although there is an element of truth in each of 
these explanations or rationales, Fletcher fails to sufficiently develop these individual 
strands and integrate them into a coherent theory of excuses. 

Fingarette has attacked Fletcher's first explanation or rationale for excuses on the ground 
that it "would include too much, for we can feel genuine compassion for offenders who 

have no legal excuse, and it would include too little, since we may feel only horror and 
repugnance before some offenders who have perfectly valid excuses". 364  However, 
Fletcher is not referring to "compassion" in the abstract. His notion of "compassion" is both 
confined and structured. He says that excuses arouse compassion in us because of the 
actor's understandably human weakness when confronted with unexpected and 
overwhelming circumstances.365  Excuses appeal to our compassion because any one of 
us may have done the same as the actor in all the circumstances.366  According to Fletcher, 
compassion is necessarily aroused when "we recognise our essential equality with the 
accused and identify with his situation". 367  This is the point that Fingarette appears to have 
missed. He attempts to undermine Fletcher's thesis by claiming that Fletcher has confused 

Excusing conditions are dealt with at pp  108-114. 
358 Chapman, n 111, p  78. 

These explanations are dealt with by Fingarette, n 15 at 1009-1012. 
360 Fletcher, n 15, p  808: 

Excuses are motivated by compassion for persons caught up in a maelstrom of circumstance." 
361 Fletcher, n 15, p  802. 
362 Fletcher, n 15, pp  802-806. 
363 Fingarette identifies the problem in these terms: ' (Fletcher) offers three different answers, or - I am 

not sure - perhaps three versions, or aspects, of one answer.": Fingarette, n 15 at 1009. 
364 Fingarette, n 15 at 1009.. 
365 Fletcher G, "The Individualization of Excusing Conditions" (1974) 47 Southern California L.R. 1269 at 

1280. See also Fletcher, n 15, pp  807-810. 
366 Yeo, n 313 at 213. See also Yeo, n 315 at 19. 
367 Fletcher, n 15, p  846. 
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the concept of compassion with a very different concept, namely, "a judgment that under 
the particular circumstances anyone would have acted as the accused did".368  Fingarette 
claims that Fletcher offers the latter concept as the true meaning of "compassion". 119  But it 
is important to note that Fletcher does not attempt to equate the two concepts. He merely 
views compassion, which is a sentiment or feeling of pity inclining one to be merciful, as 
being engendered by a recognition of our equality with the accused, a recognition that 
anyone of us, as human beings with human failings, may have done the same as the 
accused in the particular, unexpected and overwhelming circumstances. 370 

Within Fletcher's construct of "compassion", it would not be possible to feel genuine 
"compassion" for offenders who have no legal excuse and to express nothing but horror 
and repugnance towards those with a perfectly valid excuse, for the reason that 
"compassion" is tied to the existence of special circumstances which arouse in us 
"compassion" and appeal to our substantive equality with the accused. 

Fletcher says that by reason of those special conditions of action which arouse 
compassion, an offender is not fairly held accountable or blamable and thus not fairly 
punishable for his or her wrongdoing. Although the sentiment of compassion and the 
concomitant notion of substantive equality goes a long way towards providing an 
explanation for excuses, Fletcher's linkage of those concepts with his theory of attribution 
371 is misdirected. The appeal to our compassion and the sentiment that any one of us 
might have done the same thing as the accused underpins the moral judgment that the 
accused is less to blame for the wrongful act or omission than he or she would have been 
in the absence of the excusing condition. The decision to excuse a person from criminal 
responsibility is grounded in that moral judgment. 

There is an element of truth in Fletcher's second explanation of excuses which can be 
accommodated within the framework of a general theory of excuses which treats excuses 
as defences which exculpate offenders on the basis of their reduced level of responsibility 
for proscribed conduct. Due to a limited, temporal distortion of his or her character brought 
on by threatening, overwhelming and unexpected circumstances the actor commits a 
criminal act for which he or she cannot be held fully responsible and thus not fairly 
punishable for the wrongdoing. 372 

368 Fingarette, n 15 at 1010, n 48. 
369 Fingarette, n 15 at 1010, n 48. 
370 See Chapman, n 111 at 79 where the author defends Fletcher's account of excuses: 

the accused's invocation of, say, the excuse of necessity is an appeal to our compassion for his 
understandably human weakness in the face of unexpected and overwhelming circumstances. The 
underlying sentiment is that any one of us might have done the same thing. Thus, it is an appeal to 
our equality with the accused and, as such, it is an appeal that allegedly removes our right to punish." 

371 That theory is concerned with the attribution of a wrongful act to the actor and hence the attribution of 
punishability to the actor. 

372 Fingarette has criticised Fletcher's second rationale for excuses on the basis that insanity, which is 
regarded by Fletcher as a paradigmatic excuse, does not consistently reflect "a limited temporary 
distortion of character". Fingarette gives as an example an offender who has been insane throughout 
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Fletcher's exposition of his third rationale in terms of the notions of involuntariness, 

unavoidability and the constriction of the actor's capacity for choice is unsatisfactory. 

As noted by Fingarette, "the language of involuntariness is fraught with ambiguities, 

vagueness, and contextual shifts of meaning".373  In ordinary usage, the word "involuntary" 
connotes (1) done without the exercise of the will; unintentional; (2) (of a limb, muscle or 
movement) not under the control of the will.374  In the legal context, the notion of 
involuntariness is broken down into two categories: physical involuntariness and moral (or 

normative) involuntariness. According to the traditional common law analysis, an act or 

omission is involuntary (in the physical sense) when that act or omission was not under 
the mental control of the actor. In other words, the relevant act was not being directed by 

the conscious mind, and in the case of an omission the conscious mind was not able to 
direct the required act.375  The notion of moral or normative involuntariness is to be 
distinguished from the concept of physical involuntariness: "it involves willed conduct but 

where the actor's choice-making capabilities have been so seriously impaired that society 
makes a value judgment not to blame her or him".376  

However, what can be distilled from Fletcher's rather convoluted analysis is that his third 
rationale for excuses is grounded in the notion of moral involuntariness. He argues that a 
person is not fairly punishable for wrongful conduct when the offending act or omission is 
morally involuntary.377  Fletcher defines a "morally involuntary" act as one which constricts 
the actor's freedom of choice.378  Freedom of choice is sufficiently constricted to lay the 
foundation for an excusatory defence when the wrongful act or omission is morally 
involuntary.379  Fletcher attempts to overcome the circular argument 380  by expanding upon 
the notion of moral involuntariness. 

According to Fletcher, the assessment of voluntariness in the normative sense depends 
on the balancing of competing interests: the benefit that accrues to the actor from his 

wrongful conduct compared to the harm inflicted by his actions.381  Conduct may be 

his adult life: Fingarette, n 15 at 1010. However, this argument need not concern us as the preceding 
analysis has shown that insanity is an issue that relates to proof of criminal wrongdoing. 
Fingarette, n 15 at 1011. 
See the Concise Oxford Dictionary. See also Collins English Dictionary and Thesaurus which defines 
"involuntary" in a similar way: (1) carried out without one's conscious wishes; not voluntary; 
unintentional ; (2) Physiology (esp of a movement or muscle) performed or acting without conscious 
control. 

...  See Colvin E, Linden S and McKechnie J, Criminal Law in Queensland and Western Australia Cases 
and Commentary (3 ed, Butterworths, Australia, 2001), p  197. Cf the traditional conception of 
involuntariness with the suggestion made by Mason CJ, Brennan and McHugh JJ in Falconer (1990) 
171 CLR 30 at 39 that the notion of voluntariness or the will 'imports a consciousness in the actor of 
the nature of the act and the choice to do an act of this nature". This view is analysed and evaluated in 
Part 3, pp 308-310. 

171 Yeo, n 301, p  25. 
377 Fletcher, n 15, pp  803, 804. 
3711  Fletcher, n 15, p  802. 
379 Fletcher, n 15, p  802. 

° The circularity of argument is also pointed out by Fingarette, n 15 at 1012. 
Fletcher, n 15, pp  803-804. See also Yeo, n 315 at 18: 



perceived as morally involuntary even though the "cost is substantially greater than the 

benefit gained". 382  However, if the "gap between the harm done and the benefit accrued 

becomes too great, the act is more likely to appear voluntary and therefore inexcusable". 
383 At this point, Fletcher introduces the concept of "pressure" to illuminate his notion of 

moral involuntariness: " Were it not for the external pressure, the actor would not have 
performed the deed." 384  However, in certain circumstances, a person's surrender to 

pressure in the form of threatened harm might "violate our expectations of appropriate and 
normal resistance to pressure". 385  Fletcher argues that there is a proportional relationship 

between the "degree to which an actor inflicts harm beyond the benefit that accrues from 

his action" 386  and the pressures that a person of reasonable firmness is expected to resist: 

...as we lower the degree of harm to others and increase the threatened harm to the 
person under duress we will reach a threshold at which, in the language of the Model 

Penal Code, 'a person of reasonable firmness' would be 'unable to resist". 387  Determining 
the threshold, says Fletcher, is "patently a matter of moral judgment about what we expect 
people to be able to resist in trying situations". 388  That moral judgment is said to be 
assisted by comparing "the competing interests at stake and assessing the degree to 

which the actor inflicts harm beyond the benefit that accrues from his action". 389  The 
balancing of interests is "but a vehicle for making a judgment about the culpability of the 

actor's surrendering to external pressure". 390 

There is a kernel of truth in Fletcher's third rationale for excuses. However, as observed by 

Fingarette, Fletcher's extended explanation of the notion of moral involuntariness 
continues to be riddled with circular reasoning.391  His analysis does not sufficiently define 
the sense in which involuntariness operates to excuse criminal wrongdoing.392  The 
resulting lack of clarity and precision emanates, to a large degree, from Fletcher's failure 
to elucidate his concept of external pressure 393  and its relationship to the constriction of 
the actor's freedom of choice. Fletcher's analysis fails to tell us at what point the actor's 

"A person who claims an excuse concedes that the harm caused by her or his conduct is greater than 
that which it avoids." 

382 Fletcher, n 15, p  803. He explains this by giving two examples at pp  803-804: "if an actor kills in 
order to avoid mutilation of his body, threatened by a third party, he inflicts a harm greater than the 
mutilation that otherwise would occur. ... he may have a perfectly sound claim of duress based upon 
involuntary conduct. Yet if the gap between the harm done and the benefit accrued becomes too 
great, the act is more likely to appear voluntary and therefore inexcusable. For example, if the actor 
has to blow up a whole city in order to avoid the breaking of his finger, we might appropriately expect 
him to endure the harm to himself." 

3113 Fletcher, n 15, p  804. 
384 Fletcher, n 15, p  803. In Aristotle's words, the actor "would not choose any such act in itself' : Aristotle 

Ethica Nicomachea 1110 (W.D. Ross trans. 1925). 
385 Fletcher, n 15, p  803. See for example the circumstance described at n 382. 
386 Fletcher, n 15, p  803. 
387 Fletcher, n 15, p  803. 
388 Fletcher, n 15, p  803. 
389 Fletcher, n 15, p  803. 
390 Fletcher, n 15, p  83. 
391 Fingarette, n 15 at 1012-1013: 

Fletcher's analysis appeared to offer involuntariness as the notion in terms of which we could explain 
the moral decision to excuse. Now it turns out that it is the moral decision that defines the act as 
appropriately involuntary." 

392 Fingarette, n 15 at 1012, n 64. 
393 Fingarette, n 15 at 1012, n 64. 
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freedom of choice is so constricted that the wrongful conduct becomes morally involuntary. 

Each of those deficiencies are inextricably intertwined with the circularity of Fletcher's 
argument.394  

However, Fletcher's third account of excuses can be modified and elucidated in such a 

way as to make it more digestible and convincing. Its cogency can be enhanced by 

accommodating it within the framework of the theory of excuses proposed by this thesis. 

It is important, at the outset, to draw a clear distinction between physical involuntariness 
and moral or normative involuntariness. 

Although the former involves an element of choice-making,395  it raises issues which are 
internal to the structure of criminal wrongdoing. Criminal wrongdoing requires proof of 

physically voluntary conduct. The offender must be shown to have made a conscious 

choice to perform or refrain from performing the physical elements of an offence, that is, 
the basic action or actions constituting the offence. Those actions must have been under 

the mental control of the actor. If the actions of the offender were under his or her control 

then he or she has made a choice to either engage or refrain from engaging in the relevant 
conduct. Choice-making of this type is an endogenous activity to which the label 'mental 
choice" is attached. Physical involuntariness is concerned purely with mental choices: if 

the proscribed conduct was not under the mental control of the actor then his or her 
physically involuntary conduct precludes a judgment of criminal wrongdoing. 

Normative or moral involuntariness is also concerned with choice-making, though from a 
very different perspective. Moral involuntariness is concerned with the impairment of 
choice-making capabilities or, more aptly, choice-making opportunities.396  Involuntariness, 
in the normative sense, presupposes criminal wrongdoing, of which voluntary conduct is a 

prerequisite. It presupposes a mental choice to perform or refrain from performing a basic 

action or actions constituting an offence: it concedes willed or voluntary conduct. The 

notion of moral involuntariness explores the opportunities available to a person to avoid 
making a mental choice to engage in the proscribed conduct. It deals with the exogenous 
aspects of the choice- making process, that is, the extent to which external conditions or 
circumstances factors constrained the actor's choice—making opportunities and compelled 
him or her to engage in physically voluntary conduct leading to the commission of an 

offence. As its label implies, moral involuntariness is concerned with the normative 
dimension of choice-making: it focuses upon the making of "moral choices" in certain 
circumstances. 

394 Fingarette, n 15 at 1012, n 65. There, Fingarette says that Fletcher's metaphor of pressures" forms 
an intermediate step in the circular reasoning from moral involuntariness to constriction" of freedom 
of choice. 

195 See pp  38-40. Physical involuntariness is concerned with the ability to choose whether or not to 
perform bodily movements ("basic actions"). As was seen earlier, the mental states of intention and 
recklessness also involve an element of choice-making: see above, pp  40-43. 

396 Yeo, n 301, pp  25, 57, 77,78 and 84. 
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What distinguishes physical involuntariness from its moral counterpart is that the former is 

concerned with mental choices that are relevant to proof of criminal wrongdoing whereas 

the concern of the latter is with moral choices which go to matters of excuse. 

In very general terms, a wrongful act or omission is morally involuntary when it is done or 

made voluntarily, in a physical sense, but which occurs in circumstances where the actor's 
choice-making capabilities or opportunities were so seriously impaired that the offender 
is not fully to blame for it. It is the offender's reduced responsibility for the wrongful conduct 

that forms the basis for the legal decision to excuse the offender for his or her criminal 
wrongdoing. 

However, this general statement does not adequately explain the relationship between the 
concept of moral involuntariness and excuses. The notion of serious impairment of choice-

making capabilities or opportunities needs to be elucidated. It is this notion which holds 
the key to a proper understanding of excuses and their relationship to the concept of 
criminal wrongdoing. It explains the transition from a judgment of criminal wrongdoing to a 
decision to excuse criminal wrongdoing. 

Situations which have the potential to constrain one's freedom of choice, in the normative 
sense, can be readily identified. Such a situation may arise where one person (P1) 

threatens another person (P2) or a third party with physical harm if P2 does not perform 
some criminal act.398  This is a situation of duress analogous to the examples given by 
Fletcher.399  In such circumstances, an offender admits that he or she made a mental 
choice to commit the criminal act,40°  but claims that that choice was compelled by the 

For the view that the concept of moral involuntariness entails a substantial impairment of one's choice-
making capabilities see Yeo, n 301, p  25. 

3911 Yeo, n 301, p  27. 
See above n 382. 

400 This is consistent with the proposition that excuses presuppose criminal wrongdoing. In DPP v Lynch 
[1975] AC 653 at 709-710 Lord Edmund-Davies analysed the defence of duress in the following terms: 
"Of the two theories regarding the nature of the plea of duress canvassed below and before this 
House, I prefer the view of Professor Glanville Williams (Criminal Law, p 751, par 242): 'True duress 
is not inconsistent with act and will as a matter of legal definition, the maxim being coactus volui. Fear 
of violence does not differ in kind from fear of economic ills, fear of displeasing others, or any type of 
motive as negativing will.' 
The alternate theory advanced ... is that, as a result of his will being overborne by threats of grave 
violence, the transgressor never forms the criminal intent necessary to constitute the offence with 
which he is charged, whatever be its nature.... In my judgment this will not do. Duress is properly to 
be regarded as a plea in confession and avoidance, and I respectfully adopt the view of Lowery CJ 
that: 
'Apart altogether from philosophical argument, it seems clear that the defendants Whelan, Gill and 
Subramaniam , and Hudson intentionally received stolen goods, stole , took possession of 
ammunition and committed perjury, even though the reason they did so was that there respective wills 
were overborne by threats. Their prima facie criminal acts were the result of a conscious choice, 
although that choice was made unwillingly and because of the threats to which they were subjected.' 
At the end of the day, the defence of duress is probably best evaluated without reference to its 
supposed relation to either actus reus or mens rea, for, in the words of Professor Turpin, 'not every 
morally exculpatory circumstance has a necessary bearing on these legal ingredients of crime.' 
Lord Wilberforce took a similar view of duress, stressing that "duress per minas is something which is 
superimposed upon the other ingredients which by themselves would make up an offence, that is, 
upon act and intention": DPP v Lynch [1975] AC 653 at 679-680. Lord Wilberfore concluded 
"Coactus volui sums up the combination: the victim completes the act and knows that he is doing so; 



threat of harm issued by the threatener. In other words, the offender claims that he or she 

would not have voluntarily engaged in the criminal conduct but for the threat of personal 

harm. In situations of duress, the offender claims that the criminal act was committed out 

of fear of personal consequences or consequences to a third party if he or she did not 

comply with the demands of the threatener. Fear is the dominant psychological state that 

might drive a person to commit a criminal wrong in circumstances of duress.401  Situations 
of duress expose and test human frailty by bringing to the surface the phenomenon of fear 
which is one of the vulnerable aspects of the human experience. There is a clear 

connection between situations of duress and human frailty. It is the fear of personal harm 

or harm to a third party which impairs the choice-making capabilities or opportunities of the 

offender. From this analysis, we can begin to see, at least in relation to situations of 

duress, that excuses are a concession to human frailty. The question is how far should 
that concession go? 

There must be a reasonable relationship between the fear confronting the offender and the 
nature and extent of the criminal act. The criterion of reasonableness requires that there 
be a sense of proportion between the criminal act which is committed and the fear induced 
in the mind of the offender by the threatener.402  

The test of proportionality ensures that the choice-making capabilities or opportunities of 
the offender have been so seriously impaired as to warrant a judgment that the offender 
cannot be held fully responsible for his or her wrongdoing - that is, only partly responsible 
- and hence forms the basis for a decision to excuse the offender from his or her criminal 
wrongdoing 403  

but the addition of the element of duress prevents the law from treating what he has done as a crime." 
DPP v Lynch [1975] AC 653 at 680. 

Judicial pronouncements to a similar effect are to be found in Australian authorities. 
In R V Harding [1976] VA 129 (FC) at 141 Gowans J stated: 

it (ie duress) is properly to be classified as a matter of excuse for what would otherwise be 
criminal conduct on account of the will or intent with which it was done: Russell on Crime, 2  nd  ed, p 
137." 
In Palazoff (1986) 43 SASR 99 at 105 Cox J said: 
"It seems to be the better view that duress does not deny the intention to do the forbidden act that is 
the normal constituent of the mens rea that the common law requires. The law speaks of a man acting 
under duress when his will is overborne by another, but that does not mean that his act is involuntary 
or unwilled in the sense in which those terms are used by Barwick CJ in Ryan v The Queen (1967) 
121 CLR 205. Duress is in this respect sui generis... in a case of duress, the actus reus is voluntary 
or willed, and intended, but is, in a real and very relevant sense, undesired. The maxim is coactus 
volui, but the force is not compulsion, strictly so called, but persuasion by a dilemma." 
According to Gillies, the preferred view of the defence of duress is that it operates, "ex post facto to 
excuse from the consequences of D's act the person whose conduct does disclose the elements of 
liability": Gillies, n 16, p  342. 
See also Williams G, The Cr/rn/na/Law - The General Part (2  nd  ed, Stevens and Sons, London, 1961) 
par 242, p  751: "duress does not destroy the will or the effective power to exercise it. It merely alters 
the direction of its exercise." 

401 Yeo, n 301, p  25. 
402 Fletcher adverts to the requirement of proportionality: Fletcher, n 15, p  803. 
403 Although Yeo argues against the incorporation of a rule of proportionality in excuse theory, he 

concedes the materiality of the issue of proportionality to excusatory defences: Yeo, n 313 at 213. 
There, he also concedes the relevance of proportionality to an assessment of the offender's 
blameworthiness. 



As the concept of moral involuntariness has a normative quality, implying a norm or 

standard, the test of proportionality is structured by those normative notions. Whether or 

not the relationship between the criminal act and the fear induced in the mind of the 

offender by duress is proportional is evaluated, at common law, by reference to the 

standards of behaviour of the ordinary person who is invested with the attribute of 

reasonable firmness, though with all of the frailties of human beings. In order to determine 

whether particular conduct is morally involuntary, it is necessary to assess whether or not 

the choice making capabilities or opportunities of the ordinary person in the same 
circumstances as the offender - the ordinary person similarly circumstanced - would have 
been so seriously impaired that that hypothetical person would have succumbed, out of 
fear, to the threatened harm and committed the criminal act perpetrated by the offender.404  
If the freedom of choice of the ordinary person similarly circumstanced would have been 
so constricted by reason of the duress as to induce that hypothetical person to commit the 
wrongful act or omission in question, then the act or omission can be classified as being 
morally involuntary. 

If the act or omission were morally involuntary, three things follow. First, in committing a 

criminal wrong, the offender has only done what anyone of us would have done in the 
circumstances. Our equality with the offender, in turn, arouses compassion for the offender 

arising out of his or her predicament. Secondly, the criminal act in question would not 
have been committed but for the influence of duress. Thirdly, those circumstances allow 
us to adjudge the offender as being less responsible for the criminal act than say a person 
who commits the same act, in the absence of duress. Although the offender is responsible 

in terms of choosing or deciding to commit the criminal act and in fact committing it, his or 
her overall responsibility is significantly diminished by the circumstances under which the 
criminal wrongdoing occurred. A judgment that a person is not entirely responsible for 

engaging in wrongful conduct is a moral judgment about the person's degree of culpability. 

It is that moral judgment that underpins the decision to excuse criminal wrongdoing on the 
grounds of duress and makes the decision to excuse a moral decision. That moral 

decision is based on the injustice of attributing criminal responsibility to a person for their 
conduct in circumstances where their culpability for that conduct is significantly diminished 

by the constriction of their choice-making capabilities or opportunities, evaluated by 
reference to the behavioural response of the hypothetical ordinary person. Without 
excuses such as duress, the criminal law would be far too harsh. 

Contrary to the view expressed by Yeo, the issue of proportionality is a central element of excuse 
theory: it goes to the actor's choice-making opportunities and capabilities and hence the actor's 
culpability. 

404 This reflects, though extends, Fletcher's observation: 
as we lower the degree of harm to others and increase the threatened harm to the person under 

duress we will reach a threshold at which, in the language of the Model Penal Code, a person of 
reasonable firmness' would be 'unable to resist.": Fletcher, n 15, p  804. 
That threshold is determined by using, as a benchmark, the response of the hypothetical ordinary 
person similarly circumstanced to the duress. 
The balancing of harms is relevant to the objective assessment of the actor's response. Yeo agrees 
with that proposition: Yeo, n 315 at 19, n 10. 
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Cases of necessity also have the potential to constrict the choice-making capabilities or 

opportunities of a person and to compel a person to commit a criminal act which they 

would not otherwise perpetrate. Such cases also fall within the same normative construct 

that governs situations of duress. In the case of necessity, the person has to choose 

between commithng a criminal act to avoid an imminent peril or allowing the peril to 
occur.405  In the case of a sound claim of necessity based upon morally involuntary 

conduct, the ability or opportunity of the offender to choose between the two types of harm 
is constrained by the threat confronting the offender.406  Once again fear of an impending 
peril constricts the offender's freedom of choice. As in the case of duress, there must be 

an element of proportion: the criminal act committed to avoid the peril must not be out of 
proportion to the peril to be avoided.407  In other words, the relevant test is whether an 
ordinary person similarly circumstanced would have considered that he had no alternative 

but to commit a criminal wrong to avoid the peril.408  That test ensures that reasonable 
limitations are placed upon the concessions made by the defence of necessity to human 

frailty. A sound claim of necessity recognises the offender's equality with the hypothetical 

ordinary person: the offender responded to the situation of necessity and acted as anyone 
of us would have responded and acted. This sense of equality with the offender engenders 
compassion for the offender. This, in turns, attenuates the offender's culpability for his or 
her wrongful conduct. This attenuation of culpability forms the basis for the moral decision 

to excuse criminal wrongdoing on the ground of necessity. As in the case of duress, the 
criminal law would be unjust without the defence of necessity. 

Cases of provocation can also be accommodated within the normative construct that 

governs paradigmatic excuses like duress and necessity. A claim of provocation 

acknowledges the commission of a criminal wrong, but asserts that the criminal act was 

405 Yeo, n 301, p  25. 
As in the case of duress, a plea of necessity is put forward as an explanation for the offender 
choosing to engage in criminal conduct. Like the defence of duress, necessity presupposes proof of 
the elements of the offence, both physical and mental, and in most instances operates independently 
of the fault elements required for criminal liability. See O'Connor and Fairall, n 176, par 6.5, p  104 
where the authors state: 
"The fact that criminal conduct was intended is not fatal to a plea of necessity. Also, the notion that 
necessity displaces the voluntary element in the actus reus is incorrect. .... Where.... D is charged 
with an offence and pleads necessity there is no necessary denial of voluntariness. The point about 
necessity is that it involves choice, which is the antithesis of involuntariness. There is an enormous 
difference between choice (between unpalatable alternatives) and involuntariness which destroys the 
capacity for choice." 
The following commentary appears in Gillies, n 16, p  362 
"In general....the defence of necessity will operate to excuse from liability the person who has 
otherwise been proven to have committed the crime ... ..... D will nonetheless have acted voluntarily, in 
the technical sense of the criminal law, and D will, in most cases have acted with any degree of 
intention or knowledge required by the definition of the offence. In short, the defence is not 
incompatible with proof of the elements of liability." 
See also DPP for Northern Ireland v Lynch [1975] AC 651 at 691, 692 per Lord Simon; Yeo, n 301, p 
27; Williams, n 400, p  728. 
There are some circumstances where necessity may not operate independently of the elements of 
offence. Necessity may be relied upon in order to provide the evidentiary foundation for the denial of 
an element of mens rea: O'Connor and Fairall, n 176 par 6.5, p  104. But cases of this type do not 
detract from the general proposition that necessity concedes wrongdoing and operates as an excuse. 

406 Yeo, n 301, p  25. 
407 Loughnan [1981] VR 441 at 448. 
408 Loughnan [1981] VR 441 at 448. 
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only committed due to loss of self-control on the part of the offender engendered by 

provocative conduct issuing from the victim. As in the case of duress and necessity, a 

claim of provocation is predicated upon the notion of moral involuntariness: the assertion 

is that a wrongful act or omission committed under provocation is morally involuntary 

because the choice-making capabilities or opportunities were so seriously impaired by the 

provocative conduct of the victim that the offender could not avoid committing the criminal 

act. Provocation, duress and necessity "share in common a limitation of choice on the 
actor's part".409  All three concepts are predicated upon a claim that an offender ought to be 
excused for his or her wrongdoing because the criminal act was done under the influence 

of an external factor which reduced the offender's freedom of choice. Provocation is 

"premised primarily on loss of self-control and the attendant emotion of anger". 410  The 
recipient of provocation asserts that although he or she consciously chose to commit the 
criminal act41 ' his or her choice-making capabilities were reduced by an emotional loss of 
self-control. Alternatively, it might be asserted that an emotional loss of self-control 
induced from an external source reduced the opportunities available to the offender to 
choose whether or not to commit the criminal act. 

As in the case of both duress and necessity, provocation is a concession to human frailty. 
According to the "frailty" doctrine, an ordinary member of society in the same position as 

the accused could have similarly lost complete self-control to the extent of committing the 
criminal act in question.412  That doctrine provides both a rationale for treating provocation 
as an excuse and a means by which reasonable limitations are placed upon the extent to 

which provocation is a concession to human weakness. The relevant machinery is to be 
found in the "ordinary person similarly circumstanced" test. Whether the choice-making 
capabilities or opportunities of the accused were sufficiently constrained to render the 

409 Yeo, n 301 p  58. 
410 Yeo, n 301, p  57. Provocation is to be contrasted with duress and necessity which are premised on 

the emotion of fear. However, as observed by the High Court in Van den Hoek (1986) 161 CLR 158 at 
167-168 per Mason J the emotion of fear may be present in some cases of provocation. 

411 The invocation of the defence of provocation is not inconsistent with the possession of an intent to kill 
or inflict grievous bodily harm: see Lee Chuen v R [1963] AC 220 at 227; Falla [1964] VA 78 at 80 and 
Johnson yR (1976) 136 CLR 619 at 663, 640 per Barwick CJ; at 651 per Gibbs J). 
O'Connor and Fairall give the following analysis of the relationship between provocation and the 
mental elements of an offence: 
"The existence of an intention to kill or cause grievous bodily harm at the time of the killing is not fatal 
to a defence of provocation. Indeed, it is the formation of that intention, and acting pursuant to it which 
is excused by the defence.": O'Connor and Fairall, n 176, par 11.6, p  202. 
See Goode M, "The Abolition of Provocation" in Yeo S (ed) Partial Excuses to Murder (The Federation 
Press, Sydney, 1990), p  40: " Common law has now reverted to the principled position that 
provocation does not become an issue until it has been shown beyond all reasonable doubt that the 
accused killed another with the mental state sufficient for the crime of murder." 
Early commentators took the view that provocation operated to negative or cancel out malice 
aforethought: Wailer and Williams, n 13, par 5.79, p  205. See also Holmes v DPP [1946] AC 588 at 
598 per Viscount Simon. 
See also Gillies, n 16, p  364 where the author expresses the following view: 
"The doctrine of provocation at common law represents a classic legal defence, in that it operates to 
exonerate the person who is otherwise proven to have committed murder, from liability for his crime." 
Gillies goes on to observe at p  364, n4: 

it is clear that D must be found by the jury to have committed murder before it can consider the 
applicability of the definition of provocation, viz, the defence does not operate to sterilise the mens 
rea for murder." 

412 Goode, n 411, p  40. 
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conduct of the accused morally involuntary depends upon whether or not an ordinary 

person in the same situation as the accused could have lost self-control to the extent of 
committing the criminal act. If an ordinary person similarly circumstanced would have 

acted as did the accused then there is a proper moral basis for excusing the accused. 

The accused has acted as any one of us might have acted. Our equality with the accused 

excites compassion for the accused, both of which attenuate the accused's culpability for 

the wrongful act. Once again, the criminal law would be far too harsh without the defence 
of provocation. 

The preceding analysis shows that excuses such as duress, necessity and provocation 

can be broken down into four essential elements: (1) they presuppose criminal wrongdoing 

(2) they acknowledge that the criminal act was morally involuntary in the sense that it was 
only committed because of the excusing condition (3) they acknowledge the injustice of 

punishing a person who has involuntarily, in the moral sense, committed a criminal wrong 
and (4) they excuse a person from criminal responsibility despite his or her wrongdoing. 

3. Fingarette's theory of excuses 

In the wake of his criticisms of Fletcher's theory, Fingarette advances his own very 
distinctive analysis of excuses. He presents the basic issues of excuses as being internal 

to the concept of law and not lying within a theory of liability of the type advanced by 
Fletcher.413  Fingarette provides an account of excuses "without introducing extra-legal 
values or norms" 414 

Fingarette says that his theory of excuses points to a conclusion similar to Fletcher's 
theory.415  According to Fingarette, a person is excused from criminal responsibility when 
he or she is not self-governing in relation to the criminal law.416  A person is said not to be 
self-governing in relation to the law when for some reason he or she cannot effectively and 
rationally determine their behaviour in regard to the criminal law.417  

Fingarette, n 15 at 1016. 
Fingarette, n 15 at 1013. 

415 Fingarette,n 15 at 1013. At 1004 Fingarette acknowledges the general sense and prima facie 
plausibility of Fletcher's distinction between wrongdoing and attribution. At 1005 he also 
acknowledges the forcefulness of Fletcher's theoretical argument based on the two different types of 
norms - prohibitory norms and excusatory norms. Later (at 1006) he applauds Fletcher's dualistic 
emphasis on the theory of these two distinct types of norms. 

416 Fingarette, n 15 at 1015. For a more detailed presentation of this theory see Fingarette H, 
"Punishment and Suffering" 50 Proceedings & Addresses, AM. Philosophical Association 499 (1977). 

417 Fingarette, n 15 at 1015. Fingarette elaborates upon the concept of a self-governing person thus (at 
1015): 
"The essence of the concept of a self-governing person in regard to a law is that he has, or effectively 
can achieve, a particular grasp of the meaning of that law as it bears on the particular circumstances, 
and that he effectively can bring this understanding to bear in shaping his legally relevant conduct. 
Such self-government in no sense implies that the person actually will comply with the law or even will 
care about what the law requires. One may be a self-governing agent in regard to the law, and yet be 
either disrespectful of it or negligent." 



The sorts of circumstances that amount to an absence of self-government in relation to the 

criminal law are said to be the familiar kinds of excusing conditions, the major category 

being mental disability.418  Fingarette says that the lack of mental ability to understand the 

law in some respect, even the minimal sense of the law, or an inability to grasp how 

certain types of circumstances bear upon what the criminal law requires, amounts to an 

absence of self-government in regard to the criminal law.419  

According to Fingarette, criminal liability centres solely on "the doing of an act that is 

specifically prohibited by requirement of law". 420  He also agrees that a completely different 

and important issue is raised when a legal excuse is offered.421  However, he rejects 

Fletcher's claim that the issue lies within a theory of liability and involves moral 

judgments.422  Fingarette says that whenever a legal excuse is raised it puts in question "a 

foundational presupposition concerning how the law applies and to whom".423  

Fingarette provides the following explanation of excuses: 

a legal excuse establishes that one of the presuppositions that give sense to the 
enterprise of governing by law has in some respects failed to hold true: specifically, the 
individual in question was not self-governing with respect to the legally relevant conduct.424  

Fingarette's theory of excuses is problematical because it ignores the fact that the notion 

of self-government - the ability to effectively and rationally determine one's behaviour in 

regard to the criminal law - is foremost relevant to proof of criminal wrongdoing. The 

various fault elements of criminal wrongdoing are predicated upon the view of human 

beings as self-governing individuals who have the capacity to make decisions and 

choices.425  A person who does a prohibited act does not commit a criminal wrong unless 

at the time of doing the act he or she was self-governing in regard to the criminal law, that 

is, had the capacity to make free and rational decisions. A person is excused from criminal 

wrongdoing when his or her choice making opportunities or capabilities are constricted - 

when that person's capacity to be self-governing is constricted. 

418 Fingarette, n 15 at 1015. 
419 Fingarette, n 15 at 1015. 
420 Fingarette, n 15 at 1016. It would seem from the general context in which Fingarette develops his 

theory and in light of his other work, that the "criminal act" includes a mental state as well as a 
behavioural element. See for example Fingarette H and Hasse A, Mental Disabilities and Criminal 
Responsibility (university of California Press, Berkeley, 1979) p  19 where the authors state: "... the 
definition of the criminal act... typically describes a specific behaviour and mental state independently 
of the individuality of the actor: 'Whoever breaks and enters with intent to commit a felony.' 
The authors go on to say (p 19): " .. acts can, in the abstract, be identified and classified 
independently of the individuality of the actor, as . eg, an act of 'shooting', or 'breaking and entering' 
or 'intentionally causing death." 

421 Fingarette, n 15 at 1016. 
422 Fingarette, n 15 at 1016. 
423 Fingarette, n 15 at 1016. 
424 Fingarette, n 15 at 1016. 
121 See pp  34-37. 



According to Fingarette, the most familiar kinds of excusing conditions are those which 

relate to mental disability, in particular insanity. However, as stated earlier, insanity is an 
issue that goes to proof of criminal wrongdoing.426  

Fingarette's account of excuses suffers from another problem. The concept of the self-

governing being does not adequately explain paradigmatic excuses such as duress, 

necessity and provocation. In all three cases the individual retains an ability to make 
rational choices, though his or her choice-making opportunities or capabilities are 
constricted. 

By presenting the basic issues of excuses as internal to the concept of law, rather than 
lying within a theory of liability, and through his reliance on the notion of self-government 

as the lynchpin of excuses, Fingarette blurs the boundaries between the elements of an 
offence and excuses. 

4. Hart's theory of excuses 

Hart, like Fingarette, presents the issue of excuses as internal to the concept of law.427  
However, rather than viewing individuals as self-governing agents in relation to the 
criminal law, Hart views individuals as "choosing beings", who retain the power to predict 
the likelihood that the sanctions of the criminal law will be applied to them, and are able to 

choose whether or not to become subject to the sanctions of the criminal law. According to 
Hart, where an individual has violated the criminal law, but has done so under 
circumstances where he has lost the opportunity of being able to choose whether to 
become the subject of criminal liability, that individual is afforded an excuse. In short, 

excuses are examples of circumstances which would otherwise involve the involuntary 
subjection of the individual to the criminal law. 

No issue is taken with Hart's analysis of human beings as "choosing beings". The theory of 

criminal wrongdoing advanced by this thesis is predicated upon that very analysis. 

However, criminal wrongdoing should not be viewed as an instance of an individual 
choosing to become the subject of criminal liability; nor should excuses be treated as 

conditions which indicate the loss of an opportunity on the part of an individual to choose 
whether to become the subject of criminal liability. Rather, individuals should be viewed as 

beings who are able to choose and decide whether to do a particular act or make a 

particular omission which may result in criminal liability. That is an entirely different matter 

to one choosing to become the subject of criminal liability as such. Similarly, excuses 

426 See pp 44-50. 
427 Hart, n 41, pp 44-46. 



denote conditions which indicate a reduced degree of responsibility in relation to the 
particular act or omission which a person admittedly chose to perform or make.428  

5. Moore's theory of excuses 

Out of his analysis of human beings as practical reasoners, Moore constructs a theory of 

excuses which holds that all excuses are related to the exercise of an individual's practical 
reasoning capacities.429  He says that excuses are instances of disturbed practical 
reasoning in that they either interfere with the capacity of an individual to exercise practical 

reasoning or deprive an individual of the opportunity to exercise that human faculty.430  
Moore concludes that "our legal and moral excuses all reflect the moral judgment that 

responsibility can only be ascribed to an individual who has both the capacity and the 
opportunity to exercise the practical reasoning that is distinctive of his personhood".431  

The immediate difficulty with Moore's explanation of excuses as instances of disturbed 

practical reasoning is that the exercise of an individual's practical reasoning capacities is 
primarily relevant to proof of criminal wrongdoing.432  The unique ability of human beings to 
exercise practical reasoning enables them to choose or to decide to behave in a particular 

way. That ability enables human beings to engage in volitional and intentional activity, 
both of which go to proof of criminal wrongdoing.433  An interference with an individual's 
capacity to reason in a practical way may preclude proof of criminal wrongdoing. Classic 
examples are automatism and insanity. Moore's explanation of excuses blurs the 
conceptual cleavage between criminal wrongdoing and excusatory defences. 

Consequently, the issues relevant to the notion of criminal wrongdoing and matters of 
excuse are conflated. 

Moore's alternative explanation of excuses as instances where an individual is deprived of 
the opportunity to exercise the faculty of practical reasoning is also misdirected. 

Paradigmatic excusing conditions such as duress, necessity and provocation do not 
deprive an individual of the opportunity to exercise practical reasoning. The individual 
continues to exercise that faculty, though the person's choice-making opportunities or 

capabilities are constricted. The actions of the individual are physically voluntary though 
his or her conduct might be morally involuntary. 

428 See p 75. 
429 Moore M, 'Causation and The Excuses", California Law Review (1985) Vol 73:1091 at 1148. 
430 Moore, n 429 at 1149. 
431 Moore, n 429 at 1149. 
432 See pp 34-59. 
433 See pp 38-43. 
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6. Robinson's theory of excuses 

Robinson says that "excuses are general defences applicable to all offenses though the 

elements of the offense are satisfied". He goes on to say that "excuses admit that the 

deed may be wrong, but excuse the actor because conditions suggest that the actor is not 
35 responsible for his deed". ' Robinson rightly observes that excuses presuppose the 

satisfaction of the elements of an offence and admit the wrongfulness of the actor's deed. 

However, issue is taken with Robinson's claim that excuses render a person not 
responsible for the relevant conduct. It is true that excuses relieve a person from criminal 

responsibility, but they do so on account of that person's diminished responsibility for what 

was done or not done. A legal judgment that a person is not to be held criminally 

responsible on account of a valid excuse does not reflect a moral judgment that the person 

is not responsible for his or her conduct ; rather it reflects a moral judgment that the person 
is not entirely blameworthy in relation to the proscribed conduct. 

Robinson goes on to say that all excuses consist of " a disability causing an excusing 
condition". Robinson relates the disability to an "abnormal condition of the actor at the 
time of the offense". He gives the following examples: 

We say, for example, that the actor is suffering from insanity, intoxication, subnormality, or 
immaturity. The disability is a real condition with a variety of observable manifestations 
apart from the conduct constituting the offense. It may be a long or even permanent 
condition, such as subnormality, or it may be a temporary state like intoxication, 
somnabulism, automatism, or hypnotism. Its cause may be internal, as in insanity, or 
external, as in duress.438  

However, Robinson stresses that it is not the disability per se which exculpates the actor. 
An actor is excused because the effect of the disability is to "create a condition which 
renders the actor blameless for his conduct constituting the offense". 439  As stated earlier 
this does not hold true because excuses only render an offender less blameworthy: they 
do not render a person blameless for what they have done or not done.440  

It is the next step in Robinson's analysis that presents difficulties. Robinson says: 

The requirement of an excusing condition, then, is not an element independent of the 
actor's disability, but rather a requirement that the actor's disability cause a particular 
result, a particular exculpatory mental condition in relation to the conduct constituting the 
offense. 

414 Robinson F, "Criminal Law Defenses: A Systematic Analysis", Columbia Law Review, Vol 82. March 
1982 No2, 199 at 221. 

435 Robinson, n 434 at 221. 
' Robinson, n 434 at 221. 
437 Robinson, n 434 at 221. 

Robinson, n 434 at 221. 
Robinson, n 434 at 222. 

440 See p 75. 
441 Robinson, n 434 at 222. 



Having reached this point, Robinson proceeds to identify those conditions which qualify as 
excuses. He includes in his list of excuses conditions such as reflex actions and 
convulsions which, he says, prevent satisfaction of the "voluntary act requirement said to 
be inherent in all offense definitions". 442  However, at the outset, he tells us that excuses 
are general defences applicable to all offences notwithstanding that the elements of the 
offence are satisfied. How then can these two apparently contradictory propositions be 
reconciled? 

They can only be reconciled if excuses concede only the physical elements of an 
offence.443  However, as demonstrated earlier, excuses presuppose criminal wrongdoing 
which encompasses both the physical and mental elements of offences.444  Robinson's 
inclusion of defences as intoxication, automatism and insanity in his list of excuses is 
misconceived. All of those defences go to proof of criminal wrongdoing and do not raise 
matters of excuse. 

7. Williams' theory of excuses 

Glanville Williams has advanced a theory of excuses which, if validated, would fully 
support the treatment of s 31 as an excuse. 

Williams says that a defence is an excuse "when it amounts to a denial of the proscribed 
state of mind or negligence, or when it affirms that the defendant was not a fully free and 
responsible agent so as to be fairly held accountable (eg. when he was under the age of 
responsibility, or subject to duress, or, on a charge of murder, was gravely provoked)".445  
Elsewhere, the learned author acknowledges that 'excuses are based on notions of 
justice, and show the law's consideration for the defendant's predicament in particular 
circumstances". 446  No issue is taken with this analysis of excuses; nor with the treatment 
of an excuse as an acknowledgement that the offender in the predicament in which he 
found himself was not fully responsible for his actions. However, the treatment of excuses 
as a denial of a proscribed mental state or negligence is objectionable, and cannot be 
sustained. 

442 Robinson n 434 at 223. 
443 Some of the statements made by Robinson lend support to this view. For example, Robinson says at 

221 that excuses admit that the deed may be wrong, but excuse the actor because he is not 
responsible for the deed. Robinson seems to be using the term "deed" in the physical sense without 
importing any mental elements. His later statement at 222 that excusing conditions require that the 
actor's disability cause "a particular exculpatory mental condition in relation to the conduct constituting 
the offense" similarly supports the view that excuses concede only the conduct elements of offences. 
The fact that Robinson, at 222, includes within his list of excuses the defences of automatism and 
intoxication is further evidence that Robinson views excuses as admitting only the physical elements 
of an offence. 

441 See p  75. 
141 Williams C, "The Theory of Excuses" (1982) Crim.Law Review 732 at 735. 
' Williams, n 445 at 741. 
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Williams mounts a case for treating the absence of fault, that is, mens rea or negligence by 

attempting to undermine Fletcher's analysis of excuses, and simultaneously arguing that 
the conceptual cleavage between offences and defences is illusory. 

He begins by claiming that Fletcher contradicts himself by allowing unintentional and 

otherwise non-culpable aggression to be lawfully resisted.447  He alleges that Fletcher says, 
or implies, that one can only defend oneself against an act that is wrong, including 
excusably wrong. According to Williams, Fletcher also says that one can defend oneself 

against a person or object who is "non-criminally" projected against one. He then reminds 

us that Fletcher says that a mental state or negligence required for an offence is part of the 
definition of the offence.448  Williams says that Fletcher has contradicted himself because 
his theory should imply that self-defence should not be available to person X in relation to 

person Y where person Y is projected against person X, person Y having not committed 
an offence (due to the absence of mens rea or negligence), and hence no wrong; but self-
defence is not ruled out and Fletcher concurs.449  Williams claims that this contradiction 
shows lack of mens rea or negligence must be an excuse and not something which is 
relevant to Fletcher's notion of wrongfulness.451  

The reasoning which Williams uses to reach this conclusion is hardly overt. However, he 
seems to be saying that by allowing unintentional or otherwise non-culpable aggression to 

be lawfully resisted Fletcher must regard a person who is "non-criminally" projected 
against another person as having nonetheless committed a wrong.451  Therefore, he 
reasons that absence of mens rea or negligence must excuse the wrong in the 
circumstances. 

However, there is no basis for finding that Fletcher has contradicted himself in the manner 

alleged by Williams. When attributing to Fletcher the statement that one can defend 

oneself against another person or thing that is non-criminally projected against one, he 
refers to page 692 of Fletcher's Rethinking Criminal Law, the contents of which do not 
have the slightest relevance to the issue.452  However, this is more likely than not a 
typographical error, for elsewhere Fletcher seems to allow self-defence in relation to non-
intentional or otherwise non-culpable aggression.453  However, one cannot extrapolate from 
these statements that absence of mens rea must be an excuse. Williams misses the point. 
He seems to think that self defence is only available as a response to actual wrongdoing. 

But it is not essential for there to be a wrongful act before a person is permitted to exercise 

a right of self-defence. Self -defence is permissible as a response to both actual 
wrongdoing and perceived wrongful conduct - conduct perceived by the self-defender to 

441 Williams, n 445 at 733. 
4411 Williams, n 445 referring to Fletcher, n 15, pp  554, 567,575,863. 
441 Williams, n 445 at 733. 
450 Williams, n 445 at 734. 
451 'Non - criminally" is used in the sense of not having the requisite mens rea or element of negligence. 
452 Page 692 of that text deals with the issue of mistakes negating the intent required for an offence. 
453 Fletcher, n 15 pp  862-863. 
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be wrongful.454  Self -defence is a prime example of Fletcher's justificatory norms which 
modify prohibitory norms ,455  and the necessary conceptual relationship between self-

defence and wrongful conduct is that self-defence negates wrongdoing on the part of the 

self-defender. Justificatory norms do not require that there be wrongdoing on the part of 

the person against whom the right of self-defence is exercised. 

Pursuing his critique of Fletcher's account of excuses, Williams says that the treatment of 
absence of fault as an excuse is only strange to those who, like Fletcher, make a 

conceptual cleavage between the definitional elements of an offence and defences.456  
Williams does not adhere to such a theoretical division. He says that the mental elements 

(which are part of the definition of the offence) are, when negatively regarded, excuses.457  
To support his argument Williams asserts that there is in fact no theoretical chasm 

between the definitional elements of an offence and defences with respect to the 
establishment of criminal liability.458  The prosecution, he says, carry a dual burden of 
proving the mental elements of an offence and negativing such matters of defence as 
private defence, provocation and duress.459  Williams concludes that, as duress and 
provocation are excuses, there is no reason why absence of a mental element of an 
offence should not be regarded as an excuse as well 460 

Williams' argument for treating the absence of a fault as an excuse cannot be sustained. 

There is no justification for viewing the mental elements of an offence from a negative 
perspective. Mental or fault elements, as part of the definition of an offence, should be 

regarded as positive requirements which must be satisfied in order to establish criminal 
liability.461  Criminal liability is not contingent upon the prosecution negativing the absence 

of a mental or fault element. By way of contrast, criminal law excuses are not positive 
elements required to be proved in order to establish criminal liability. As their function is to 
excuse criminal responsibility, criminal law excuses can be regarded negatively with the 

'54  Under the Criminal Code (NT) self —defence is available notwithstanding the absence of an unlawful 
act, provided the self-defender reasonably believed that he or she was being attacked. This principle 
is reflected in s 29 which deals with defensive conduct. See in particular s 29 (5) and (6). 

455 A theory of justifications is developed below, pp  115-118. 
456 Willliams, n 445 at 734. 
117 Williams, n 445 at 734. 
458 Wiliams, n 445 at 734. Williams develops this claim in his later article entitled Offences and 

Defences" in Legal Studies, Vol 2 No 3 November 1982 at 233. 
459 Williams, n 445 at 734. 

It should be noted that under the Criminal Code (NT) the prosecution also bears the dual burden of 
proving the fault elements of offences as well as excluding such excuses such as provocation, duress 
and sudden and extraordinary emergency (a form of necessity). 

460 Williams, n 445 at 734. 
461 See the following commentary on the general fault provisions of the Criminal Codes in The Laws of 

Australia, n 10, par 215, p195: 
A statement of conditions under which a person is not criminally responsible can be reformulated as 

a statement of conditions under which a person is criminally responsible." 

IM 



result that the prosecution must prove beyond reasonable doubt the absence of an 

excuse 462 

The allocation of burdens of proof in a criminal prosecution are governed by a set of 

procedural rules designed to assist criminal courts in determining criminal liability. The fact 

that those rules might impose a dual onus on the prosecution to establish the fault 

elements of an offence and to negative excusatory defences does not undermine the 

theoretical cleavage between the definitional elements of an offence and excuses. There 

is nothing illogical about the criminal law imposing a dual burden on the prosecution and at 

the same time maintaining a conceptual distinction between offences and excusatory 

defences. The two are entirely compatible and reinforce the fundamental presumption of 

innocence which underpins the operation of the criminal law. 

The next stage in the argument advanced by Williams is a logical extension of the first: 

While treating absence of fault as an excuse does not carry any implications for the 
burden of proof, it may pave the way for imposing an evidential burden on the defence on 
this issue.. .The issue of fault is, surely, pre-eminently a matter on which the defendant may 
be expected to adduce evidence if he wishes it to be brought into issue.463  

As with the first line of argument, this progression overlooks the complexities and 
intricacies of the relationship between the substantive criminal law and its procedural 

aspects. 

Where an accused seeks to rely upon an excuse for criminal wrongdoing, he or she 
carries an evidential burden in relation to the issue primarily for the reason that matters of 
excuse are largely within the peculiar knowledge of the accused, and in the normal course 
of events would be expected to adduce evidence if he or she wishes it to be brought into 

issue. There are two further reasons based on public policy for casting an evidential 
burden upon the accused: (1) it overcomes the evidentiary difficulties faced by the 
prosecution in anticipating an excusatory defence and (2) it minimises the scope for 

spurious claims of excuse. 

Although in some circumstances an evidential burden is cast upon an accused in relation 

to the mental or fault elements of offences, the burden does not arise in the same way as it 

does in relation to matters of excuse. The rationale for the burden is also different. This 
type of evidential burden is usually misunderstood and wrongly used as a basis for treating 

the absence of a fault element as an excuse. 

462 See O'Connor and Fairall, n 176 par 1.2, p  2 where the authors state that at common law criminal 
responsibility depends upon, inter alia, proof of the absence of any defence justifying or excusing the 
proscribed conduct. 

463 Williams, n 445 at 734. 
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The prosecution bears both an evidential and legal burden with respect to the mental or 

fault elements of offences. In relation to the requirement of voluntariness the prosecution is 

assisted by the common law presumption of voluntariness. If an accused asserts that his 

or her conduct was involuntary then an evidential burden is cast upon them to adduce 

sufficient evidence that raises the issue.464  It is then incumbent upon the prosecution to 
establish beyond reasonable doubt that the accused's conduct was voluntary. The critical 

point is that the evidential burden arises by virtue of the presumption of voluntariness 
which is designed to assist the prosecution in the discharge of its evidential burden.465  The 
incidence of the burden is not due to the fact that a claim of physical involuntariness raises 
an excuse.466  A claim of absence of fault goes to the notion of criminal wrongdoing, and 
any evidential burden on the accused does not arise in its own right or in the first instance 

as in the case of excuses: it arises as something incidental to the general evidential and 
legal burden carried by the prosecution. 

A similar position obtains in relation to the issue of intention, which is a common mental 

element of offences. As in the case of the voluntariness requirement, the prosecution carry 

both an evidential and legal burden with respect to proof of intention. Although the 
prosecution can no longer rely upon the discredited common law presumption of intention, 

that is, a person is presumed to have intended the natural and probable consequences of 
his actions,467  it can discharge its dual burden in relation to the issue of intent by relying 
upon common sense inferences drawn from a person's conduct.466  An accused who 
denies that he or she acted with the requisite intention carries an evidential burden (more 

accurately described as a tactical burden) of either adducing evidence or pointing to 
evidence in the prosecution case which supports the denial.469  It is then incumbent upon 
the prosecution to prove the requisite mental element on all the evidence. Once again, the 
evidential burden borne by the accused arises incidentally and during the course of, and 

as a response to, the discharge by the prosecution of its evidential and legal burden. 

For Williams' argument to succeed he needs to show that there is no substantive 

difference between definitional elements and defence elements. It is, therefore, no 
surprise that he attempts to break down the conceptual cleavage by arguing that 

This is the case in relation to the so called defence of automatism. Automatism is misnamed as a 
criminal defence. It is, in fact, a matter which goes to proof of the mental elements of offences. It is 
more in the nature of a "failure of proof" defence. This category of defences is discussed at pp  134-
141 
An evidential burden is also cast upon the accused because of the ease with which a person may 
claim that his act was involuntary and the difficulty the prosecution might face in rebutting that claim. 
The imposition of an evidential burden on public policy grounds is not necessarily confined to matters 
of excuse. Public policy can dictate the allocation of an evidential burden on the accused in relation to 
matters that relate to proof of criminal wrongdoing, and in respect of which the prosecution carry both 
an evidential and legal burden. 

466 By way of contrast a claim that one's conduct was morally involuntary raises an excuse. 
467 Gillies, n 16, p  23. 
468 Gillies, n 16, p  23. 
469 The distinction between evidential and tactical burdens is discussed at pp  134-135. 
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exculpatory defences often relate to the same kind of question as inculpatory provisions of 

the criminal law.47°  The argument is couched in the following manner 

On their face, exculpatory defences often relate to the same kind of question as the 
inculpation provisions of the criminal law. The offence-creating provision states what must 
or must not, in general, be done; the exculpatory provision states the limits of the 
prohibition in particular circumstances. As Professor Paul Robinson expresses it in a long 
and learned article on defences, defences 'refine the wording of the offence'; they 'provide 
a more sophisticated account, when needed, of the harm or evil sought to be prohibited.' 
But the refinements may be expressed in the provision itself, as well as in the defences. 
For what reasons should the law distinguish between offences and defences.471  

Williams asks us to consider two draft statutes, each of which is intended to make assault 

an offence. In the first draft an assault is defined as an intentional or reckless attack upon 

a person without his consent. The absence of consent is made a definitional element of 

the offence. In the second draft assault is defined as an intentional or reckless attack upon 

a person with the proviso or qualification that the offence is not committed where the 

person has consented to the attack. In the second draft consent is treated as a defence. 

However, Williams says that "the difference between the two drafts is purely verbal, a 

matter of convenience in expression",472  and poses the rhetorical question: "is there any 

reason why rules of substantive law should hinge upon a draftsman's convenience?" 411 

However, the example chosen by Willliams does not illustrate an illusory line between 

offence elements and defence elements. In the first place, it seems more natural to regard 

absence of consent as an essential element of an offence rather than as a defence 

element which stands outside the definition of the offence. This is particularly true of 

offences such as assault,474  rape and theft, where it would be conceptually incongruous to 

treat the issue of consent as a matter which arises externally to the definition of the 

offence because of the close affinity that consent has to the other definitional elements of 

those offences. It would be equally incongruous to treat excusatory defences such as 

duress, necessity, mistake, provocation and insanity as part of the definition of an offence. 

Unlike the element of consent, duress, necessity, mistake, provocation and insanity do not 

enjoy the same close natural affinity with offence elements, either historically or 

conceptually. Partly for that reason they cannot be comfortably integrated into the 

definitional elements of an offence. But more significantly, what obstructs their integration 

is the fact that excusatory defences do not raise the same kind of question that the 

inculpatory elements of an offence raise. They do not raise issues internal to the elements 

470 Williams, n 445 at 233. 
471 Williams, n 445 at 233. 
472 Williams, n 445 at 234. 
411 Williams, n 445 at 233 
411 See Schloss (1897) O.C.R. 337, 339 where it was said: "The term assault of itself involves the notion 

of want of consent. An assault with consent is not an assault at all." See also the definition of "assault" 
in s 187 (1) (a) of the Criminal Code (NT): 
"In this Code 'assault' means- 
(a) the direct or indirect application of force to a person without his consent or with his consent if the 
consent is obtained by force or by means of menaces or by fear of bodily harm or by means of false 
and fraudulent representations as to the nature of the act or by personation." 



of the offence: they do not seek to deny or negate the elements of an offence. Excuses 

raise issues external to the elements of an offence and operate independently of the actus 

reus or mens rea, or alternatively the physical and mental elements of an offence. 

Excuses acknowledge the presence of all the inculpatory elements that constitute the 

offence: they acknowledge the violation of the prohibition contained in the offence. The 

question they ask is whether the accused should be excused for the violation of that 

prohibition. As excusatory defences do not relate to the same kind of question as the 
inculpatory elements of an offence, then Williams has on his own argument failed to make 

out a case for abandoning a conceptual cleavage between offences and defences. 

The second point that should be made about Williams' argument is that he is indeed 

correct in saying that defences, which include excuses, state the limits of the prohibition in 
particular circumstances. But surely that is all the more reason why they should stand 

outside the definition of the offence. Williams has not accurately quoted Robinson. 
Robinson says: They provide a more sophisticated account, when needed, of the harm 
or evil sought to be prohibited by thedefinition of the offense (emphasis added)." Excuses 

limit, in particular circumstances, the application of the prohibition contained in the 
definition of the offence. If excuses are relegated to the status of definitional elements, 

they will lose that vital limiting function and be treated merely as part of the prohibitory 
norm, which they are not. 

To suggest that excusatory defences merely refine the wording of an offence is to 
completely misunderstand the nature of excuses and to misstate their function. Given that 

they operate externally to the elements of an offence, it is difficult to conceive of excuses 
as refining the elements of an offence. Rather than refining the wording of an offence, 
excuses stand outside the definition of the offence where they are freely allowed to 

perform their vital limiting function and operate as clear exceptions to the rule contained in 
the wording of the offence. 

8. Chapman's theory of excuses 

Chapman presents a theory of excuses which warrants close examination for a number 
reasons.475  The first is that he argues that the very concept of an excuse presupposes 
criminal wrongdoing. Secondly he attempts to demonstrate the conceptual need for 

excuses in the criminal law. Thirdly, he argues that an account of excuses is essential to 
an understanding of the criminal prosecution. 

Chapman attempts to demonstrate the conceptual need for excuses through the following 

example of two individuals attacking one another in what appears to each, quite 

Chapman, n 111. 



reasonably, as self-defence. He supposes a factual situation where A, reasonably but 

mistakenly, believes that B is attacking him. By way of self-defence A uses force against 

innocent party B. Unable to inform or convince A of his mistake, B defends himself by 

using force against A. Chapman says that, ignoring issues of proportionality, it seems 

clear that B can claim his act is justified as an act of self-defence. As self-defence is only 

available against unlawful or wrongful conduct by an aggressor,476  Chapman says that this 

suggests that A's conduct cannot itself be justified "since justifications go to showing that 
the conduct in question is not really wrongful".477  Chapman also says that A cannot escape 

criminal liability by claiming that his mistake negates the requisite element of mens rea, for 

without mens rea A's conduct would not be unlawful and, therefore, B's response to it 
would not be justified as self-defence. Chapman concludes that the only solution which 

appears to coherently yield the most reasonable result is one whereby the criminal law 

allows A's mistake as an excuse, and since excuses presuppose wrongdoing, in this case 
A's wrongdoing, the criminal law can then allow B's act of justified self-defence. 

Any coherent theory of excuses must begin by justifying the need for excuses in the 

criminal law. Chapman's attempt at demonstrating the conceptual need for excuses is to 

be applauded, however, it seems to be based specifically on the provisions of s 34(1) of 
the Canadian Criminal Code which only permits self-defence in relation to an unlawful 
assault. However, in Australia a mistaken and reasonable belief in the need to defend 
oneself can found a defence of self -defence.478  Accordingly, in the example given by 
Chapman, A could rely on self-defence as a justification for his conduct, and there would 
be no need to avoid the injustice of punishing A, in all the circumstances, by allowing his 
reasonable mistake to operate as an excuse. Furthermore, the example given by 
Chapman, at best, only shows the conceptual need for one category of excuse, namely, 

mistake. Chapman does not go on to demonstrate the conceptual need for other defences 
like duress, necessity, provocation and insanity which are generally regarded by the 

criminal law as paradigmatic excuses. 

When Chapman says that an account of excuses is essential to understanding the criminal 
law prosecution, he is in effect referring to the practical need for excuses in the criminal 
law. How then does Chapman demonstrate that need? 

Chapman's theory of a criminal wrong and his portrayal of the State as the guardian of the 

category of Right were examined earlier.479  According to Chapman, the State is justified in 
taking public action, in the form of a criminal law prosecution, against individuals who 
violate the criminal law.480  He says that there are two stages to a criminal law prosecution. 

Chapman, n 111 at 80. There (n27), Chapman says: "Section 34(1) of the Canadian Criminal Code. 
R.S.C. 1970 c.C34 as amended begins: 'Everyone who is unlawfully assaulted without having 
provoked the assault is justified in repelling force by force.'.." 

477 Chapman, n 111 at 80. 
478 See Zecevic v Director of Public Prosecutions (1987) 71 A.L.R. 641. 
171 See p  32. 
480 Chapman, n 111 at 83 
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At the first stage a criminal court must consider whether in fact the accused is guilty of 

criminal wrongdoing. However, a judgment of wrongdoing does not mark the end of a 

criminal law prosecution. There is a second stage at which the court must consider any 

excuses or justifications the accused might offer for his violation of the criminal law.481  The 
two stages to a criminal law prosecution are entirely consistent with Chapman's view that 
excuses presuppose wrongdoing. 

Proceeding to the crux of his theory of criminal law excuses, Chapman says: 

For while the criminal law prosecution can begin as an action on the part of the category of 
Right, it must end as an action on the part of all persons who, as rightsholders, are the 
empirical instances of that protected category. 482 

It is this characterisation of a criminal law prosecution that is central to the development of 

Chapman's theory of excuses. According to Chapman, the category of Right has its own 

egalitarian framework which treats all members of the community as equal rights-
holders.483  A denial of the category of Right manifests an inequality between the accused 
and the rest of the members of the community.484  Chapman then takes Fletcher's 
egalitarian rationale for excuses, 485  which is based on compassion for the accused in the 
circumstances, as a basis for developing his own theory of excuses. He says that excuses 

are an expression of our equality with the accused: "in his circumstances any one of us 
would likely have done the same".486  That being so, the commission of criminal 
wrongdoing under excusing conditions no longer involves any denial of the equality that 
attaches to the category of Right.487  In those circumstances, it follows that our right to 
punish the accused in the name of preserving the equality which the accused initially 
denied is removed.488  Indeed, Chapman says that punishing wrongdoing committed under 
excusing conditions would be patently unjust within the egalitarian framework of "Right" as 

it would have the tendency to deny, rather than manifest, our equality with the accused.489  

Chapman is right about excuses presupposing wrongdoing. He is also right in his view that 
the criminal law prosecution is a two stage process: the first calling for a judgment of 
wrongdoing followed by a consideration of matters of justification and excuse. However, 
Chapman's characterisation of the criminal law prosecution as a response to the denial of 

the category of Right, which underlies his theory of excuses, is problematical. As observed 

earlier, the criminal law consists of a set of imperatives to abstain from or engage in 

4111 Chapman, n 111 at 84. 
482 Chapman, n 111 at 85. 
483 Chapman, n 111 at 83-85. 
484 Chapman, n 111. 
485 Chapman at 85. There, Chapman says: "Compassion, according to Fletcher, is always expressed 

among persons on an equal plane; it is not the forfeiture of a right or power, but the recognition that 
there is no basis on the facts for claiming a right or power over the object of compassion'." 

486 Chapman, n 111 at 85. 
487 Chapman, n 111 at 85. 
488 Chapman, n 111 at 85 
489 Chapman, n 111 at 85. 
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particular conduct.49°  The prohibitory norms of the criminal law impose obligations and 

duties on individuals to regulate their conduct in accordance with the law. Some of those 

obligations and duties have as their clear purpose the protection of basic human rights 

such as the right to personal safety, liberty and property. Criminal wrongdoing involving a 

breach of such obligations and duties involves a denial and infringement of rights. 

However, not every violation of a prohibitory norm is reducible to the denial or infringement 

of rights. Criminal wrongdoing constituted by oftences of negligence and strict liability does 

not conform to that model. Criminal wrongdoing of those categories entails breaches of 

obligations or duties which do not involve the infringement of rights. Criminal wrongdoing 
is not confined to the denial or infringement of rights: it extends to cover breaches of 

obligations and duties which are not necessarily rights -orientated. Chapman's analysis of 

a criminal wrong cannot be sustained as it is not capable of explaining the full spectrum of 

criminal wrongdoing. As Chapman's theory of excuses is predicated upon an incomplete 
analysis of criminal wrongdoing his theory of excuses cannot be sustained. 

Although Chapman is also right in saying that excuses are based on compassion for the 

accused and are an expression of our equality with the accused, the development of that 
argument within the egalitarian framework of "Right" is misconceived for the reasons 
advanced above. The egalitarian rationale for excuses can be expressed in a more basic 

form. We feel compassion for the accused for anyone of us in the position of the accused 

would likely have infringed the right of others or violated an obligation or duty owed to 
other members of the community. In order to explain the normative dimension to excuses 
there is no need to embark upon any deeper jurisprudential analysis. 

A final problem with Chapman's theory of excuses is that it does not attempt to identify all 

of those conditions which qualify as criminal law excuses and relate them to his general 
theory. The only excuse to which he gives any real attention is necessity. Indeed, he uses 
the excuse of necessity as the lynchpin of his theory.491  However, he fails to specifically 
demonstrate how other excuses such as provocation and duress are explicable in terms of 
his egalitarian theory of excuses. 

9. An alternative theory of excuses 

None of the theories examined in the preceding part of this thesis provide a wholly 

satisfactory account of excuses. All of those theories fail to recognise, or to give adequate 

490 See pp  28-29. 
491 Chapman, n 111 at 85: 

the excuse of necessity is admitted as an expression of our equality with the accused: in his 
circumstances any one of us would likely have done the same. Since the accused's conduct, 
considered now in its circumstances, does not involve any denial of his equality with us, our right to 
punish him in the name of preserving that equality is removed." 
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recognition to, the notion of moral involuntariness as the core concept of excuses and its 

relationship to the fault dimension of criminal wrongdoing. 

During the critique of those theories, the framework for an alternative theory of excuses 

was constructed. The essential features of that theory are now concisely stated. 

Excuses are a highly structured concept which presuppose criminal wrongdoing. In other 

words, they concede proof of the elements of an offence. 

As their name implies, excuses reduce the extent to which one is responsible or to blame 

for the commission of an offence. Although they do not eliminate blame altogether, 

excuses reduce an offender's blameworthiness to the point where the criminal law is 
disposed to forgive or pardon the offender's wrongdoing and to relieve the offender from 

punishment.492  

The offender's blameworthiness is reduced to the requisite level when the choice-making 

opportunities or capabilities of the offender are so constricted as to render the commission 
of the offence morally involuntary. 

The fact that a criminal wrong was committed involuntarily, in a moral sense, arouses in us 
a sentiment of compassion, leading us to identify with the offender and the predicament in 
which he or she found themselves at the time the offence was committed. Out of 
compassion for the offender, and in recognition of our perceived equality with the offender, 
the criminal law forgives or pardons the offender's criminal wrongdoing. 

The legal decision to forgive an offender's criminal wrongdoing is based upon a moral 

judgment which is, in turn, based on extra-legal values or norms which refer back to the 

fault concept in criminal wrongdoing. 

Criminal Law excuses reflect a moral judgment that due to the degree of the offender's 
responsibility for breaking the law the commission of the offence should be excused and 

the offender should suffer no punishment. Moral judgments, like any other judgment, 
involve a consideration of competing interests or values. The relevant moral judgment 

must take into account the public aspect and consequences of criminal conduct - injury to 
the State. It must pay due consideration to the vital interest that the State has in punishing 

those who break the law. However, the moral judgment must also consider the personal 

predicament of the offender, that is, the particular circumstances confronting the offender 

at the time the offence was committed. It is those circumstances which have the effect of 

492 This proposition only holds true for complete excuses. A slightly different analysis applies to partial 
excuses which are discussed at pp  106-1 08. 
For the notion that excuses forgive or pardon criminal wrongdoing see Yeo, n 313 at 213. See also 
Justice Nader, n 308, p  32. 
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reducing what would have otherwise been the level of the offender's responsibility for the 

criminal conduct. Excuses require the claim that the State has against an individual, who 

has violated the criminal law, to be balanced against the offender's claim that he or she 

was at the time the offence was committed not entirely to blame for their conduct.493  

The critical question is why should the balancing of those competing interests result in the 

State forgoing its right to punish the offender? 

The criminal law presupposes that all individuals are free and responsible agents.494  
However, the criminal law recognises that in certain circumstances individuals may act as 

less than fully free and responsible agents, though not to the extent to preclude a finding 

of criminal wrongdoing. The criminal law does not impose a standard of perfection on 

individuals. Although it expects individuals to be law-abiding citizens, it acknowledges that 

human beings are prone to certain weaknesses and frailties that may manifest themselves 
at any time during their daily lives. Examples are being provoked by another person to the 

extent of losing self-control over one's actions (provocation), doing something one would 

not otherwise do because of a threat to one's life or personal safety or the life or personal 
safety of another person (duress) or doing something one would not otherwise do because 
of having to choose between two equally unpalatable alternatives (necessity). Where at 

the time a person commits an offence he or she is subjected to circumstances which 
expose their human frailty, and the offence is committed either as a result of or a response 
to provocation, duress or necessity, then the offender is considered to be less 
blameworthy than the offender who commits the same offence in the absence of any of 

those circumstances. The criminal law would be regarded as being too severe if it failed to 
take into account certain human frailties and differences in the level of blameworthiness of 

various offenders.495  Excuses recognise the disparity in the levels of responsibility of 
different offenders. However, there is more to criminal law excuses than a recognition that 

without them the criminal law would be seen as too harsh. Excuses are based on notions 
of justice and consideration for the offender in the particular circumstances.496  Excuses 
reflect a moral judgment that it would be unjust to hold a person criminally responsible 

under conditions which render him or her less than fully responsible for his or her actions 
or omissions and their consequences. It is a distinctive feature of all criminal law excuses 

that the offender's degree of blameworthiness is tested both subjectively and 
objectively.497  If and only if the offender's conduct satisfies both tests is it just for the claim 
of the individual to prevail over the claim of the State, on behalf of the rest of society, to 

punish a wrongdoer. 

493 As Hart, n 41, p  44 puts it, excuses protect the individual against the claims of the rest of society. 
494 See p  34. 

See Fisse, n 213, p  539: "the only reason why compulsion is admitted as an excuse is that without it 
the law at the present day would be regarded as too severe." 

496 See Williams, n 445 at 471 ,where the author conceptualises excuses in this way, though in a 
completely different context. 

"fl See pp  83-88. 
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It has been said that the criminal law would be no less coherent, and possibly no less 

effective, without the criminal law excuse of compulsion.498  That claim cannot be 

sustained. As the foregoing discussion shows, there is a need for criminal law excuses. 

That need is accentuated by the theory of criminal wrongdoing advanced by this thesis 

which places great emphasis on the notion of personal responsibility which permeates all 

forms of criminal wrongdoing. It is an essential feature of all criminal wrongs that the 
offender be blameworthy - the offender be, in some respect, at fault. The theory of 
excuses presented here is a logical progression from the theory of criminal wrongdoing 

propounded in this Part. The present theory of excuses demonstrates that the presence of 

fault elements is not conclusive on the issue of criminal responsibility: under certain 

circumstances a person may be excused from criminal responsibility despite being at fault. 

The criminal law would indeed be incoherent if it insisted on proof of fault as a necessary 
element of an offence but were to deny a person a defence (an excuse) in circumstances 

where the person would, in all probability, not have committed the offence (that is, the 
person would not been at fault) but for the excusing condition. 

The structured character of excuses is reflected in the processes that underlie a criminal 
prosecution. A criminal prosecution proceeds in two stages.499  At the first stage of the 
proceedings the issue of criminal wrongdoing is addressed. The question is whether the 

accused has committed a criminal wrong (an offence). In order to prove the commission of 

an offence the prosecution must establish both its physical and mental (or fault) elements. 
If the elements of an offence are established, then the accused is prima facie criminally 
responsible, that is, liable to punishment for having committed an offence. But that is not 

the end of a criminal law prosecution. A criminal court must proceed to consider any 
criminal law excuses available to the offender.500  This occurs during the second stage of 
the criminal proceedings which focuses upon the offender's degree of blameworthiness in 

relation to the offence, viewed through the lens of the excusing condition sought to be 
relied upon by the accused. If the accused seeks to be excused from criminal 

responsibility he or she must provide an explanation that mitigates responsibility for the 

criminal conduct. A valid explanation, in the form of a recognised criminal law excuse, 
operates to displace the prima facie finding of criminal responsibility, thereby excusing the 
offender for his or her criminal wrong. Of course, if the accused does not raise an excuse 

or unsuccessfully raises an excuse, the prima facie finding of criminal responsibility 

remains undisturbed, rendering the offender liable to be punished for his or her criminal 
wrongdoing. 

498 Fisse, n 213, p  539. The same might said of all other criminal law excuses. 
There is nothing novel about this view. See, for example, Chapman, n 111 at 85. See also Gillies, n 
16, p  204. 

5011 Yeo, n 315 at 19: 
a plea of excuse is relevant only after it has been determined that the actor's conduct was 

unjustified and therefore wrong in society's eyes." 
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10. The discriminate application of excuses to offences and partial excuses 

The criminal law has, on occasions, limited the operation of criminal law excuses in 

relation to certain offences. In some instances, it has denied the availability of excusatory 

defences. In other cases, it has permitted excuses to have only a partly exculpatory effect. 

The theory of excuses presented by this thesis allows for certain excuses to be withheld in 

relation to particular offences.501  It also accommodates the concept of partial excuses.502  

Excuses involve a single issue: whether the offender should receive the benefit of a moral 
judgment that it would be unjust, in the circumstances, to punish him or her for the 

commission of a criminal wrong. Every criminal wrong results in an injury to the State. 

Excuses do not remove that injury: they merely exempt the offender from punishment for 

bringing about that injury. As excuses are a concession to human weakness, it is open to 
the criminal law to withhold that concession, or to deny its full benefit, on public policy 
grounds. 

The denial of duress as a defence to murder is grounded in the view that 'the commission 

of murder is a crime so heinous that murder should not be committed even for the price of 
life and in such a case the strongest duress would not be any justification". 503  In the case 
of murder, public policy considerations impose a limit on the extent to which the notions of 
fairness and justice which underpin the defence of duress operate: the gravity of the crime 

is such as to outweigh considerations of justice and fairness which would otherwise allow 
duress as a defence. As a matter of public policy, injury to the State occasioned by the 
crime of murder cannot go unpunished. 

The withholding of the defence of necessity in relation to murder can be justified on similar 

policy grounds: the need to protect society overrides the need to do justice in the individual 
case.504  

Similarly, public policy considerations are instrumental in denying the full exculpatory 
effect of provocation as an excuse in relation to murder. The operation of provocation as a 

partial excuse with respect to murder is seen as "maintaining a balance between the 

501 Murder is the offence most commonly excluded from the ambit of duress. For a detailed treatment of 
the application of duress to other offences, at common law and under the Australian Criminal Codes, 
see The Laws of Australia, n 173, par 8, pp  19-21. The defence of necessity may not apply to murder 
in those jurisdictions where the common law applies: see The Laws of Australia, n 173, par 40, pp  60-
61. Provocation is not available as a defence to manslaughter: The Laws of Australia, n 173, par 90, 
p 119. But cf the Criminal Code (NT) s 34(1) (f). For a detailed treatment of other defences to which 
provocation is not a defence see The Laws of Australia, pars 89-93, pp  119-121. 

502 Provocation acts as a partial excuse in relation to murder: a successful defence reduces murder to 
manslaughter. 

503 See Attorney-General v Whelan [1934] I.R. 518 at 526. See also R v Howe [1977] A.C. 755. 
504 It is not within the scope of this thesis to critically examine the jurisprudential arguments for and 

against the denial of duress and necessity as defences in relation to murder and other offences. This 
thesis goes no further than stating the general principle put forward for excluding certain offences from 
the ambit of excuses. 
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protection of society and the compassion felt for human weakness": 505  the criminal law 
"has at once a sacred regard for human life and also a respect for man's failings ... ... [and 

though it] condescends to human frailty, it will not indulge human ferocity".506  A successful 
plea of provocation in relation to a charge of murder results in a conviction for 

manslaughter. The conviction for a lesser offence gives sufficient recognition to the need 

to preserve the sanctity of human life and at the same time shows adequate compassion 
for human frailty: it secures both individual justice and social good. 507 

This explanation of partial excuses differs from the explanation given by Uniacke. 

According to Uniacke, partial excuses, if successful, lessen the offender's degree of 
culpability so that he or she is convicted of a lesser offence.508  The difficulty with this 
analysis is that it suggests that complete excuses negate responsibility for the commission 

of an offence. However, the distinctive feature of excuses is that they concede 
wrongdoing, including its fault elements.509  Excuses reveal that the offender is not entirely 
responsible for his or her wrongdoing, or is less to blame for it than he or she would be in 

the absence of the excusing condition. Excuses, whether complete or partial, are rooted 
in a moral judgment that the offender is not entirely responsible for his or her wrongdoing. 
Partial excuses can only be explained as exceptions to the general rule that excuses are 
entirely exculpating. Those exceptions are rooted in public policy considerations. 

An issue has arisen, at common law, as to whether excuses and justifications are 
excluded by the doctrine of strict liability.510  The uncertainty which exists in the common 
law as to the application of these defences to regulatory offences has been perpetuated by 
the differential approaches taken by the Australian Criminal Codes. According to s 36(2) of 
the Criminal Code (Old), various defences 511 

- in execution of the law, superior orders, 
acts necessary to resist violence and duress - apply to regulatory offences. However, the 
Queensland Code does not allow a defence of necessity - a paradigmatic excuse - in 
relation to regulatory offences. The Criminal Code (NT) denies the availability of duress, 
self defence (a justification) as well as necessity in relation to regulatory offences.512  By 
way of complete contrast, the Criminal Code (Cth) makes excuses and justifications (of the 

505 The Laws of Australia , n 173, par 85 , p 115. 
506 See R v Kirkham (1837) 8 Car & P 115 [173 ER 422] per Coleridge J at 117-1 19. 
507 Again, no attempt is made here to table the arguments for and against the qualified operation of 

provocation in relation to murder. 
...Uniacke, n 309, p14. 
so See p  75. 
510 For a comprehensive discussion of the relationship between regulatory offences and criminal law 

excuses see Howard C, Strict Responsibility (Sweet and Maxwell, London, 1963), Ch 9, pp  189-207. 
See in particular the arguments advanced by the author as to why the general defences of compulsion 
and necessity should be available in relation to regulatory offences. See also Gillies, n 16, p  93 where 
the author cites Howard, Strict Responsibility. 

511 See Criminal Code (Old) s 31, which is headed "Justification and Excuse - Compulsion." The 
defences of "in execution of the law and " superior orders" are best characterised as 'justifications": 
see n 600. "Acts necessary to resist violence" provides a justification which is similar in many respects 
to self-defence. 

512 See Criminal Code (NT) s 22, which is headed "Exclusion of regulatory offences." 
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type identified by this thesis) available in relation to offences of strict and absolute 
liability."'  

The reluctance of the criminal law to fully extend excuses and justifications to regulatory 

offences appears to be rooted in the fear that such an extension would eliminate "strict 

liability altogether, for the very basis of that doctrine is that D should be convicted whether 

he could have prevented the prescribed occurrence or not".514  However, this thesis has 
sought to bridge the gulf between criminal offences and quasi-criminal offences (that is, 

offences of strict and absolute liability) by showing that both categories of offences are 

fault-orientated and exposing the myth that the so-called doctrine of strict liability imposes 

criminal responsibility on a no-fault basis. Once it is recognised that offences of strict or 

absolute liability are merely special classes of offences with their own distinctive fault 

elements, there would seem to be no logical objection to extending all excuses - as "fault - 
attenuating" defences - to regulatory offences. 

11. Criminal law excuses 

According to the theory of excuses advanced here, provocation, duress and necessity 
qualify as criminal law excuses. 

Provocation is a paradigmatic excuse515  in that it presupposes criminal wrongdoing, and 
hence the elements of an offence.516  It only becomes relevant for a criminal court to 

consider the issue of provocation when the accused has been found prima fade criminally 
responsible for the offence charged.517  

513 See Cr/rn/na/Code (Cth) ss 6.1(3) and 6.2(3). 
514 Howard, ri 510, p  207. 
515 At common law provocation operates a partial excuse: it reduces a person's liability for murder to 

manslaughter. Under the Criminal Code (NT) the defence of provocation has a far broader application. 
Provocation is a complete defence to all offences except murder: see 34(1). Provocation is a partial 
excuse in relation to murder: see s 34(2) 

516 See pp  86-87. It should be noted, however, that evidence of loss of self-control induced by the 
victim's conduct may provide a foundation for a denial of intent or voluntariness: O'Connor and Fairall, 
n 176 par 11.34 p  219. See also the following commentary by the authors at par 11.34, p  219: 

evidence relevant to the defence of provocation may be tendered in support of a denial of mens 
rea or voluntariness. In this sense provocation is available as a 'defence' in cases other than murder. 
It should be said that evidence of a loss of self-control will not always help the defendant. Indeed, the 
jury may well conclude that evidence of a loss of self-control tends to suggest the presence of mens 
rea." 

517 The defence of provocation does not arise for consideration until the prosecution has proved murder: 
Johnson v R (1976) 136 CLR 619 at 643 per Barwick CJ. See also the following commentary by 
Gillies, n 16, p  364: 
"The doctrine of provocation at common law represents a classic legal defence in that it operates to 
exonerate the person who is otherwise proven to have committed murder from liability for this crime. It 
does not exonerate that person from all liability, however, being effective only to reduce liability for 
murder to that of manslaughter." 
See also Gillies, n 16, p  364, n 4: 
"It is clear that D must be found by the jury to have committed murder before it can consider the 
applicability of the definition of provocation, viz, the defence does not operate to sterilise the mens rea 
for murder." 
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As stated earlier, provocation is an excusing condition involving a constriction of one's 
choice-making capabilities.518  The defence is based on notions of justice and 
consideration for the accused's predicament in particular circumstances. The rationale for 

the defence, which evolved in relation to murder, has been put in the following terms: 

The idea underlying the doctrine of provocation is that it is unjust to convict D of the most 
serious form of homicide if V's death is partly his own fault or if D is acting in a state of 
impaired capacity to control his conduct. Provocation is a compromise between community 
interests and the facts of life. People must be restrained from killing or seriously injuring 
others but the effectiveness of this restraint is jeopardised if the law fails to allow for the 
fact that almost any one can at some stage be provoked beyond endurance.519  

There are a number of aspects to this rationale for the defence which echo the preceding 

general analysis of excuses. First, the doctrine of provocation arose out of compassion 
and as a concession to human frailty.520  Secondly, by focusing upon the contributory fault 
of the victim, the defence of provocation is partly rationalised on the offender's reduced 
level of blameworthiness. Thirdly, the defence represents a balance between the interests 

of the State in punishing offenders and the personal predicament of the offender. It is 
implicit in the rationale that the defence of provocation reflects a moral judgment that in all 
the circumstances it would be unjust to punish the offender for the crime of murder. 

The defence of provocation displays a feature which is characteristic of all criminal law 

excuses. The application of the defence is subject to both a subjective and objective test. 
The purpose of these tests, particularly the objective test which is commonly referred to as 
"the ordinary person" test,521  is to impose a substantial limitation upon the defence which is 
based on justice and commonsense.522  However, in recent times the workability of the 
"ordinary person" test has been questioned. 

Note that s 34(2) of the Criminal Code (NT) cannot operate unless an intent to kill or cause grievous 
harm has been proved: this is apparent from the terms of the section. 

518 See p  87. 
519 Fisse, n 213, p 85. 
520 Hayward (1883) 6 C& P 157 at 159; 172 ER 1188 at 1889 per Tindal CJ. 
521 At common law the jury must consider whether the facts of the accused's position were such that a 

hypothetical ordinary person placed in the same position might have been similarly provoked into 
losing their self-control to such an extent as to kill the deceased. Under s 34 (2) of the Criminal Code 
(NT) the test is similar, requiring a jury to consider whether an ordinary person similarly circumstanced 
would have acted in the same or a similar way. 
For a full discussion of the "ordinary person" test in relation to the defence of provocation and other 
defences see Yeo, n 301, pp 69, 79, 109, 114, 118, 119, 127-128, 129 and 147. 

522 See DPP v Camp/in [1978] AC 705 at 725 per Lord Simon: 
"Justice and commonsense... demanded some limitation: it would be unjust that the drunk man or one 

exceptional pugnacious or bad-tempered or over-sensitive man should be able to claim that these 
matters rendered him peculiarly susceptible to the provocation offered, where the sober and even-
tempered man would hang for homicide. Hence... the development of the concept of the reaction of a 
reasonable man to the provocation offered.....See also the following commentary by Gillies, n 16, p 
376: 

"A policy justification for the ordinary person test is that it tends towards the preservation of life and, 
with this, respect for the legal system. Were persons charged with murder able to rely upon the 
defence without this limit, it is argued, the risk would arise that people would kill others under the 
guise of provocation." 
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Towards the close of the nineteenth century a reasonable man" test for the sufficiency of 
provocation emerged.523  But with the passage of time, the criminal law saw the 

transmogrification of the "reasonable person" test into the "ordinary person" test due to the 

apparent inappropriateness of setting the relevant standard at that of the "reasonable 
person". 524  Despite the lack of empirical evidence as to how the "ordinary person" 

behaves, the "ordinary person" test blossomed in the law of provocation.525  However, the 
test has been subjected to severe criticism.526  These criticisms have been directed at the 
difficulties in applying the test to accused with ethnic backgrounds, namely, the need to 

attribute to the ordinary person certain characteristics such as ethnic derivation and 
cultural background. At a more fundamental level, it has been said that " little effort is 
made at trials to find out how ordinary men behave". 527 

Although there may be some justification for these criticisms, none of these criticisms 

undermine the essential character of excuses as structured concepts which presuppose 
criminal wrongdoing but which forgive the wrongdoing by way of concession to human 

frailty. Furthermore, it must be kept firmly in mind that the defence of provocation has a 
normative basis, as do all other criminal law excuses. Being a concession to human frailty, 

excuses are defined by reference to an objective standard, based on the notions of 
"reasonableness" and "fairness", which must be applied and maintained so as to 
scrupulously control the availability of such defences and to avoid spurious claims. 
Historically, the reactions and responses of the " reasonable person" or "ordinary person" 
to a given situation has been adopted as a yardstick for determining the availability of a 

particular excuse. Any constructive response to the criticisms levelled at the workability of 
the "ordinary person" test needs to be carefully considered. One solution might be to 

provide courts with greater information concerning the behaviour of the "ordinary person" 
and to revitalise the "ordinary person" test in the way that the High Court did in R v 

Stingel.528  Another solution might be to apply an objective test which, although dispensing 

523 O'Connor and FairaIl, n 169, p  183. 
524 See for example the following statements made by the Victorian Full Court in R v Enright [1961] VR 

663: 
"The doctrine of provocation is often stated in terms which make its application depend upon whether 
the provocation was such as could have destroyed the self-control of a 'reasonable' man. In this field, 
however, the 'reasonable' man is not the model of prudence that he tends to become in the law of 
torts. Here he is, by hypothesis, a person capable of losing his self-control to the extent of intentionally 
wounding or even killing another.... It is preferable, we think, to refer to him, as many cases do, as the 
'ordinary' man." 

525 In R v Stingel (1990) 171 CLR 312 the High Court revitalised the objective test, thereby 
demonstrating the important role that the test will continue to play in restricting the scope of 
provocation: O'Connor and Fairall, n 176, par 11.9, p  204. At the same time the Court gave tacit 
approval to the "ordinary person" test. 

526 See for example the criticism levelled by Murphy J in Moffa v R (1977) 138 CLR 601 at 525-626; see 
also the criticisms raised by Yeo 5, " Provoking the "Ordinary' Ethnic Person: A Juror's Predicament" 
(1987) 11 Crim LJ 96. 
It is not proposed to critically discuss those criticisms as such an exercise would fall outside the scope 
of the present thesis. 

527 Williams, n 241, p  89. Bostock has also observed that it is not clear what, if any, empirical evidence 
exists about the manner in which the ordinary person reasons and perceives: Bostock S.L, "The 
Ordinary Man and the Psychology of Attributing Causes and Responsibility" [1979] 42 The Modern 
Law Review 143 at 144. 

528 (1990) 171 CLR 312. 
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with the use of the "ordinary person" as a yardstick, retains the requirement that the 

reactions of the accused must have been reasonable in all the circumstances.529  This 

solution would be consistent with the normative dimension of excuses, for the "ordinary 

person" test is, after all, concerned with the reasonableness of the reactions and 

responses of the accused in particular circumstances. Furthermore, it is the 

reasonableness of those reactions and responses which arouses compassion for the 

offender, and establishes our equality with him or her. 

Duress is another paradigmatic common law excuse. Briefly stated, duress excuses a 

person from criminal responsibility where he or she commits an offence as a result of fear 

induced by certain threats made against them. Like provocation, the defence of duress is 

rooted in notions of justice and consideration for the accused's predicament in particular 

circumstances. 

Typical of all criminal law excuses, the defence of duress presupposes criminal 

wrongdoing.530  

Like provocation, the defence of duress is concerned with morally involuntary conduct.531  

In the case of duress the excusing condition involves a constriction of the offender's 

choice-making opportunities. O'Connor and Fairall describe the nature of the defence in 

the following manner: 

The defence of duress involves a central paradox relating to choice. A claim of duress is an 
explanation for a choice made by the actor in circumstances where the capacity to choose 
was circumscribed. To that extent, duress affirms freedom of action. But duress 
undermines that freedom to some extent, and moral condemnation is tempered 
accordingly.532  

In cases of duress, the actor's level of blame is considerably less than that of a person 

who commits an offence free of the constraints of duress. 

It is clear from the following extract from Lord Morris' judgment in DPP v Lynch 533 that the 

defence of duress is a concession to human frailty: 

The law must take a commonsense view. If someone is forced at gun-point either to be 
inactive or to do something positive - must the law not remember that the instinct and 

529 Examples of this approach can be found in the Criminal Code (0th). In relation to duress, Section 10.2 
of the Code requires that the accused's conduct be a reasonable response to the threat. The test 
remains objective without resort to the model of the hypothetical "ordinary person". Similarly, s 10.3 of 
the Code, which deals with the defence of sudden and extraordinary emergency (necessity), requires 
that the conduct merely be a reasonable response to the emergency. 
See also s 29 of the Criminal Code (NT) which deals with defensive conduct. The objective 
component of the defence is satisfied by the requirement that the conduct of the accused be a 
reasonable response in the circumstances as he or she reasonably perceives them: see n 585. 

530 See pp  83- 84; n 400. 
531 In DPP v Lynch [1975] AC 653 at 687 Lord Simon said: 'The doctrine is to be justified on the ground 

that in certain cases the defendant who commits a crime out of fear may be 'morally innocent'." 
532 O'Connor and Fairall, n 176, par 8.2 p  150. 
533 [1975] AC 653 at 671. 

111 



perhaps the duty of self-preservation is powerful and natural? I think it must. A man who is 
attacked is allowed within reason to take necessary steps to defend himself. The law would 
be censorious and inhumane which did not recognise the appalling plight of a person who 
perhaps suddenly finds his life in jeopardy unless he submits and obeys 

Like provocation, the defence of duress is governed by both a subjective test and an 

objective one. Again an "ordinary person' test applies.534  As duress is a concession to 
human frailty, the defence must be kept within limits, otherwise it may open to abuse.535  
The objective test helps to contain the defence. 

There are other limitations on the defence of duress. Duress does not excuse criminal 
responsibility for all offences. In each Australian common law jurisdiction, duress is not 
available to a person charged with murder as a principal in the first degree.536  In New 
South Wales and Victoria the defence of duress is available to a principal in the second 
degree and an accessory before the fact.537  In the Northern Territory duress does not 
"extend to an act, omission or event that would constitute murder, manslaughter or a crime 
of which grievous harm or an intention to cause such harm is an element".538  Such 
restrictions on the scope of the defence are indicative of the extra-legal values and norms 

that pervade excusatory defences. In the case of serious offences such as murder - a 
crime enacted to uphold the sanctity of human life - injury to the State and the concomitant 
right of the State to punish those who break the law is given dominance over the personal 
predicament of the offender. 

The common law has not yet countenanced a defence of necessity in relation to murder. 
However, apart from murder, necessity has been held to be available as a defence in 
relation to other offences.539  The Northern Territory Criminal Code recognises a form of 
necessity which is termed "sudden and extraordinary emergency". 540 

There seems to be some uncertainty concerning the proper relationship between 
necessity and criminal responsibility. Does it operate as a justification or an excuse? 

See for example s 40 of the Criminal Code (NT) which creates the defence of duress. The ordinary 
person test is contained in s 40(1)(c). 
O'Connor and Fairall, n 176, par 8.2, p  150 where the authors state: 
"From the public policy angle, the defence of duress requires careful containment. Too generous an 
allowance to human frailty may see an increase in the use of 'innocent' agents to commit crimes, 
duress providing the necessary insurance against criminal liability. Too restrictive an approach may 
result in unjust convictions, or the need to rely too heavily on the good sense of prosecutors as 
compensation for the crudeness of the criminal law." 

536 See Darrington [1980] VR 353; Evans and Gardiner [1976] VA 517; McConnell [1977] 1 NSWLR 
(CCA) 714; Brown and Morley [1968] SASR 467; Abbott [1977] AC 755 (PC). 

537 See McConnell [1977] 1 NSWLR 714; Darrington [1980] VA 353. 
538 Criminal Code (NT) s 40(2). 
539Loughnan [981] VA 443; Dixon v Jenkins (1985) 14 A Crim A 372; Re Appeal of White (1987) 9 

NSWLR 427. 
540 Section 33 provides: 

"Subject to the express provisions of this Code relating to self-defence, provocation, duress and 
coercion, a person is excused from criminal responsibility for an act or omission done or made under 
such circumstances of sudden and extraordinary emergency that an ordinary person similarly 
circumstanced would have acted in the same or a similar way; and he is excused from criminal 
responsibility for an event resulting from such act or omission." 
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Thomas Hobbes appears to have equated necessity with the concept of excuse.541  Other 

early writers such as Lord Hale and Lord Bacon treated necessity as bearing a close 

relationship to self-defence,542  thereby suggesting that the defence operates as a 

justification. 

Twenty years ago the Canadian Law Reform Commission considered that the defence of 

necessity was based on utilitarian and humanitarian principles: 

The rationale of necessity involves two factors. One is the avoidance of greater harm (or 
the pursuit of some greater good); the other is the difficulty of compliance with the law in 
emergencies. From these two factors emerge two different but related principles. The first 
is the utilitarian principle to the effect that, within certain limits, it is justifiable in an 
emergency to break the law if breaking the law will avoid a greater harm than obeying it. 
The second is the humanitarian principle to the effect that, again within limits, it is 
excusable in an emergency to break the law if compliance would impose an intolerable 
burden on the accused.543  

The Canadian Law Reform Commission identified two forms of necessity, one which is 

justificatory in nature and the other which has an excusatory character.544  

In Perka v R the Supreme Court of Canada rationalised the defence of necessity in the 

following terms: 

Necessity rests on a realistic assessment of human weakness, recognising that a liberal 
and humane criminal law cannot hold people to the strict obedience of laws in emergency 
situations where normal human instincts, whether of self preservation or of altruism, 
overwhelmingly impelled disobedience. The defence must, however, be strictly controlled 
and scrupulously limited to situations that correspond to its underlying rationale. That 
rationale is that it is inappropriate to punish acts which are normatively involuntary.545  

The observations made by the Supreme Court in Perka emphasise the humanitarian 

dimension to necessity, and hence its excusatory nature. 

In Loughnan v R 546Young CJ and King J lent towards the treatment of the defence of 

necessity as an excusatory defence, adopting the statement by Sir James Fitzjames 

Stephen in his Digest of the Criminal Law as to the nature of necessity: 

An act which would otherwise be a crime may in some cases be excused if the person 
accused can show that it was done only in order to avoid consequences which could not 
otherwise be avoided, and which, if they had followed, would have inflicted upon him or 
upon others whom he was bound to protect inevitable and irreparable evil, that no more 
was done than was reasonably necessary for that purpose, and that the evil inflicted by it 
was not disproportionate to the evil avoided 

541 Thomas Hobbes Leviathan (1651). 
542 O'Connor and Fairall, n 176 par 6.6 pp 104-105; par 10.3, p 176. 
141 Canadian Law Reform Commission, Criminal Law: The General Part: Liability and Defences, Working 

Paper No 29 (1982), p  93. 
144 This observation is made by Yeo, n 315 at 19. 

(1985) 14 CCC (3d) 385 at 386. 
546 [1981] VR 443 at 448. 
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The treatment of necessity under the Criminal Code (NT) also leans towards the view that 

it is an excusatory defence. Section 33 of the Code which is headed "Sudden and 

Extraordinary Emergency" is modelled on the Griffith Code.547  Referring to s 25 in his Draft 

Code, Sir Samuel Griffith commented: 

This section gives effect to the principle that no man is expected (for the purposes of the 
criminal law, at all events) to be wiser or better than all mankind. It is conceived that it is a 
rule of the common law, as it undoubtedly is a rule upon which any jury would desire to act. 
It may perhaps be said that it sums up nearly all the common law rules as to excuses for 
an act which is prima facie criminal. 

Section 33 takes this underlying principle further by expressly providing that a sudden and 

extraordinary emergency can under certain circumstances excuse criminal responsibility 

for an act or omission, or an event resulting from an act or omission. That the defence of 

sudden and extraordinary emergency is an excuse, and not a justification, is reinforced by 

the inclusion of the defence in Division 4 of Part II of the Code which deals with excuses. 

Division 3 of Part II deals with justifications. 

Necessity should be treated as an excuse, though there might, as Yeo argues, be scope 

for the development of a justificatory form of necessity.548  

Like all excuses, necessity presupposes criminal wrongdoing.549  Consistent with the 

character of all excuses, it is not necessary for the jury to consider the defence of 

necessity until they are satisfied that the evidence has in fact established the commission 

of the offence.550  

As in the case of duress, necessity affords a defence in circumstances where the choice-

making opportunities of the accused have been constricted and he or she has been 

impelled to choose between unpalatable alternatives.551  Necessity excuses normatively 

involuntary criminal conduct. 

As with both provocation and duress, the defence is a concession to human frailty and has 

regard to the predicament of the accused in the particular circumstances. Like all excuses, 

it is rooted in considerations of commonsense and justice. As in the case of duress and 

provocation, the operation of the defence is controlled by an objective test which 

incorporates the standards of conduct of ordinary persons in society. 

141 Section 25 of the Queensland and Western Australian Criminal Codes and s 26 of the Criminal Code 
of Papua New Guinea read as follows: 
"Subject to the express provisions of this Code relating to acts done upon compulsion or provocation 
or in self-defence, a person is not criminally responsible for an act or omission done or made under 
such circumstances of sudden and extraordinary emergency that an ordinary person possessing 
ordinary power of self control could not reasonably be expected to act otherwise." 

548 Yeo, n 315 at 38-41. 
549 See p  86; n 405. 

Gillies, n 16, p  362. 
551 O'Connor and Fairall, op cit n 176 par 6.5, p  104. 

114 



12. An alternative theory of justifications 

In differentiating a justification from an excuse, Yeo says that "justified behaviour is rightful 

behaviour which society encourages or at least does not affirmatively discourage".552  
According to Yeo, in deciding whether certain conduct is justified, "the focus is on the act 

rather than on the actor, that is, whether such behaviour is socially desirable as opposed 
to the accused's blameworthiness".553  In many instances, the issue is framed in terms of 
the "choice of evils" position described by Blackstone.554  Actors are exculpated from 
criminal liability if their acts are regarded as being necessary to avoid greater evil than that 

resulting from the violation of the law.555  Yeo says that "having opted for the 'greater good' 
their acts are the subject of praise rather than censure".556  

In a similar vein, Yeo says that a person who claims a justification "acknowledges her or 

his responsibility for the harmful conduct, but contends that it was done in circumstances 
which made the conduct rightful in the eyes of society". He goes on to say: 

Society determines whether conduct is justifiable on the basis of social utility - if the actor 
causes less harm than the harm which he or she thereby avoids, the conduct is justifiable. 
This comparative exercise has been described as the 'balancing of harms' approach.558  

According to Yeo "justifications are concerned with preventing or redressing harm (caused 
by acts) and support a consequentialist argument in the criminal law.559  It follows that the 
purpose of justifications is to assist in preserving the social order". 560 

Although this thesis agrees with most of the observations made by Yeo concerning the 
nature of justifications, it imposes some necessary modifications. 

Justificatory defences validate what would otherwise constitute harmful and therefore 
wrongful conduct: they transform a prima facie criminal act into lawful conduct.561  Unlike 

552 Yeo, n 313 at 212-213. Yeo says at 213 that traditional examples of justifications are self defence, the 
defence of others, actions in an official capacity such as a police officer applying lawful force in arrest, 
and necessity involving a "choice of evils" situation. 

553 Yeo, n 313 at 213. 
554 Yeo, n 313 at 213, citing Gravit Commentaries on the Laws of England Book IV (1941), p  761. 

Yeo, n 313 at 213. 
556 Yeo, n 313 at 213. 
557 Yeo, n315at18. 
555 Yeo, n315at18. 
559 Yeo, n 315 at 19. The author says at 19, n 11: "Briefly, a consequentialist approach makes the 

rightness or otherwise of an act dependent on whether it produces a more favourable balance or 
consequences than alternatives." 

560 Yeo, n 315 at 19, n 12, citing Horowitz D, "Justification and Excuse in the Program of the Criminal 
Law" (1986) 49 Law and Contemporary Problems 109 at 112-116. 

561 As Chapman, n 111 at 80, puts it, " ....justifications go to showing that the conduct in question is not 
really wrongful". See also the observations made by D'Arcy, n 316, p  85, to the effect that justifications 
justum facere an otherwise wrongful act. 
Fletcher's analysis of justificatory defences moves in a similar direction. According to Fletcher, 
justifications are intended to guide human behaviour and to indicate those circumstances under which 
it is permissible to violate a prohibitory norm. They, in effect, amend the primary norm. For example, 
individuals can coherently guide their behaviour by the thought that if it is necessary in self-defence 
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excuses, justifications negate wrongdoing. In order to negate criminal wrongdoing both its 

physical and mental (or fault) elements must be negated. A valid justification renders not 

only the harmful conduct engaged in by the actor right in the eyes of society, but also 

negates the actor's responsibility for engaging in prima facie wrongful conduct.562  In other 
words, justifications render the actor responsible only for engaging in lawful conduct.563  

Self-defence, which is regarded as a paradigmatic justificatory defence564, readily 
conforms to this analytical model. Self-defence is available against unlawful or wrongful 

conduct by the aggressor. It is also available where the self defender reasonably believes 

that the person against whom the defence is being offered is engaging in unlawful or 
wrongful conduct.565  In both situations the self-defender is responding to either actual or 

perceived unlawful or wrongful conduct which poses a danger to him or her and which 
threatens the social order.566  Although, on its face, the response of the self-defender 

amounts to wrongful conduct, the purpose of that response is to prevent or redress harm 
and to preserve the social order. In those circumstances society approves of, or at least 

does not actively discourage, the conduct of the self-defender because it represents the 
lesser of two evils567  - the lesser of two harms - and results in a more favourable balance 
than the alternative and furthers the social good. 568  For those reasons the criminal law 
adjudges the conduct to be permissible, and therefore lawful. 

against unlawful attack, then they may respond with the application of force, and even kill the 
aggressor. Under such circumstances, the prohibition against killing is amended and the self-defender 
is licensed by law to kill under those circumstances: see Fingarette, n 15 at 1005, n 21. 

562 By way of contrast, excuses only lessen responsibility for harmful conduct. 
563 See D'Arcy, n 316, p  85 where the author says: 

"If an act is justified, the agent is responsible for it, but the act is, in the circumstances, not wrong." 
D'Arcy goes on to make the point that excuses primarily affect the actor whereas justifications 
primarily affect the act. However, justifications affect both the act and the actor: they convert prima 
facie responsibility for a wrongful act into responsibility for a lawful act. 

564 For a contrary conception of self-defence, which treats the defence as an excuse, see Zecevic V DPP 
(1987) 162 CLR 645 at 657-658 per Dawson and Toohey JJ: 
"True it is that in result a successful plea of self-defence resembles justification rather than excuse 
because it entitles the accused to a total acquittal, but in scope and in practice nowadays the plea has 
a greater connection with excusable homicide being in most cases related to the preservation of life 
and limb rather than the execution of justice." 
See also Leader-Elliott I, "The Use of Deadly Force in Arrest: Proposals for Reform" (1979) Grim U 
50 at 53-54 where the author argues that whilst it is appropriate to evaluate the use of deadly force by 
police officers by reference to the concept of justification, the concept of excuse is more appropriate in 
the case of a private citizen. 

565 See, pp  94 - 95. 
566 Yeo, n 301, p  106 where the author says: 

self-defence is a justification on account of the need to protect the legitimate interest of the 
defender coupled with the protection of public peace and the legal system from a transgressor." 

567 Fletcher, n 15, pp  859-860 where the author says: 
"Self-defence is founded on the principle that it is right and proper to use force, even deadly force, in 
certain situations. The source of the right is a comparison of the competing interests of the aggressor 
and the defender, as modified by the important fact that the aggressor is the one party responsible for 
the fight. This theory of the defence appears to be a straightforward application of the principle of 
lesser evils." 

568 Yeo S, "Applying Excuse Theory to Excessive Self-Defence" in Yeo (ed) Partial Excuses to Murder 
(The Federation Press, Sydney, 1990), p  159 where the author says: 
"Self-defence is traditionally recognised as a justification because society regards the conduct of the 
defender as preferable to the conduct of the aggressor. This may be because society regards the 
aggressor's wrongful conduct as rendering her or his life as less valuable than the defender's. Or it 
may be that the defender is exercising her or his natural right to resist aggression, or that society 
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Other justifications such as the defence of a third party and the use of lawful force to effect 

the arrest of an offender are susceptible to the same analysis. Both defences are 

concerned with the prevention of harm and the maintenance of social order, and are 

characterised by the same social utility that attaches to self—defence. In each case what 

would otherwise constitute a wrongful act achieves a more favourable balance than the 
alternative and promotes the social good. 

It is true that in the case of self-defence the actor's choice-making opportunities or 

capabilities are constrained in much the same way as they are in the case of excusing 

conditions like duress, necessity and provocation: the self-defender has to choose 

between suffering physical harm and taking defensive action against the aggressor in 

order to avoid personal harm. However, there are important differences between self-
defence and excusatory defences which assist in explaining why justificatory defences 
validate otherwise wrongful conduct. 

In the case of an offender who commits a criminal act under duress, that wrongful act is 
committed against a person other than the person applying the duress. Although the 

offender acts to prevent harm to either himself or another person which is threatened by 

the applied duress, the wrongful act, rather than being directed at the person exerting the 
duress, is committed against a completely innocent party who has in no way engaged in 

conduct which violates a prohibitory norm. Such conduct lacks the social utility of conduct 
by way of self-defence: the conduct does not result in a favourable balance, thereby 
furthering the social good.569  Due to its lack of social utility, wrongful conduct as a result of 
duress is to be discouraged and censured by the criminal law. However, in order to 
achieve a fair balance between doing justice in the individual case and securing the social 
good, the criminal law, in some instances, permits duress to excuse criminal wrongdoing. 

In those instances, the fact that criminal wrongdoing is merely excused, and not negated, 
sufficiently signifies the law's disapproval of the conduct in question. 

Similarly, the conduct of an offender who commits a wrongful act out of necessity 
(occasioned by physical forces) lacks the social utility that attaches to the actions of a 

person who defends himself or herself against an attacker whose conduct involves a 
breach of a prohibitory norm,57°  and thereby threatens the social order. Again, the wrongful 
act is committed against an innocent party whose conduct in no way threatens the social 

order. The offender's conduct is viewed as being undesirable and something which is 

views the defender as protecting the general peace of the community as well as her or his own 
person." 

569 The notion that justifications are based on considerations of social utility is dealt with by Yeo, n 315 
at 18. 

570 Or whose conduct is reasonably believed by the self-defender to involve a violation of a prohibitory 
norm. 
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neither approved of nor encouraged by the criminal law. However, as a concession to 

human frailty, the law is prepared to excuse the offender's criminal wrongdoing. 

The defence of provocation does not conform to the model of justificatory defences. That 

defence centres upon the constriction of the offender's choice-making capabilities: 

provocation is concerned with the commission of a wrongful act as a result of the 

offender's loss of self-control. While the criminal law acknowledges that human beings are 

susceptible to loss of self-control under certain circumstances, conduct arising out of loss 

of self-control receives neither the approval nor praise of the law. Indeed, loss of self-
control is a psychological state which the criminal law seeks to discourage. Unlike self-

defence and its derivatives, the defence of provocation is completely devoid of social 

utility. Applying the "balancing of harm" principle, conduct induced by provocation serves 
no societal interest: the conduct in question does not result in a more favourable balance 

than the alternative, a balance which furthers the social good. 

13. The compatibility of the combined theory of excuses and justifications with the 
aims of the criminal law 

The theory of excuses presented here sits comfortably with the multiple and divergent 
aims of the criminal law. 

The theory is compatible with the requirements of both the traditional retributivist and the 
proponents of "just desert" theory. Retributive theory is based on the notion of desert 
which is linked to the moral quality of the offender.571  The degree to which an offender is 
responsible and accountable for a crimiinal wrong is relevant to his or her moral quality. If 

a person commits a criminal wrong only by of virtue an excusing condition or 
circumstance, that is, the conduct of that person is morally involuntary, then the moral 

quality of the offender is not such as to the justify the imposition of punishment. In other 
words, the person does not deserve to be punished. Similarly, the punishment of an 

offender who has a valid excuse based upon morally involuntary conduct is not justified 
according to "just deserts" theory. That modern version of retributism, which has virtually 
eclipsed the traditional retributive outlook, looks retrospectively to the seriousness of the 

offender's actions.572  The fact that the offender's conduct was morally involuntary reduces 

the seriousness of the criminal wrongdoing, in terms of his or her culpability, to a level 
sufficient to render the offender undeserving of punishment. 

The theory also fits comfortably within the framework of the deterrent justification of 

punishment. According to deterrent theory the aim of the criminal law is to deter offenders, 

571 See pp  36-37. 
572See p  37. The seriousness of the offender's actions are determined by the consequential harm and 

the offender's culpability. 
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both actual and potential, from engaging in criminal conduct. The theory presupposes that 

individuals act as free and responsible agents who are capable of adapting or modifying 

their behaviour to comply with the prohibitory norms of the criminal law. Criminal law 

excuses do not compromise the deterrent aim of the criminal law for the reason that, in the 

case of a valid claim based on morally involuntary conduct, the ability of the offender to act 

as a completely free and responsible agent - as a law abiding citizen - is impaired by 

external circumstances which constrict that person's choice-making capabilities or 
opportunities. 

The theory of excuses propounded here is not inconsistent with the reformative or 

rehabilitative aims of the criminal law. A person who has a valid excuse based on morally 

involuntary conduct is not in need of rehabilitation. The choice-making capabilities or 

opportunities of that person were so seriously impaired that he or she had no option but to 

engage in criminal conduct. But for the excusing condition the person would not have 
committed the criminal act and would have remained law-abiding. The offending conduct 

is aberrational, being confined to the peculiar predicament in which the offender found 

himself or herself: the occasion is not one where it is necessary to have recourse to the 
criminal law as a tool for reforming or rehabilitating the offender. 

The theory of justification advanced by this thesis is consistent with the multiple aims of 

the criminal law. As criminal law justifications are concerned with either preventing or 
redressing harm they fit comfortably within the framework of the deterrent and protective 
functions of the criminal law. Furthermore, according to the retributive theory and the 

theory of "just deserts" only those who are guilty of criminal wrongdoing should be 

punished. As justified conduct is not wrongful, punishment of the actor is not warranted. 
Again, the reformative or rehabilitative aims of the criminal law are not compromised as 
the reformation or rehabiltation of the offender is not an issue. 

D. THE TREATMENT OF EXCUSES AND JUSTIFICATIONS UNDER THE CRIMINAL 
CODE (NT) 

1. Excuses 

It follows from the combined theory of criminal wrongdoing and excuses advanced by this 

thesis that only provocation, duress and necessity qualify as criminal law excuses. 

Unwilled acts and accident (s 31) and mistake of fact (s 32), both of which are treated as 

excuses, relate to the issue of criminal wrongdoing and do not fall within the definition of 

excuse-based defences. 
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The defences provided for in s 30 of the Code,573  namely, ignorance of the law and bona 

fide claim of right, both of which are treated as excuses, do not fall within the definition of 

excuse-based defences. The first defence replicates the law as stated in lannella v French 
' and is a matter that goes to proof of criminal wrongdoing. Accordingly, its treatment as 

an excuse is misconceived. The defence of claim of right covers situations where, in 

relation to an offence against property, the accused genuinely acted in the belief that he or 

she was legally entitled to the property or was legally entitled to act in the way that he or 

she did.575  Claim of right appears to be limited to offences relating to dishonest and 

unauthorised dealings with property.576  The defence does not fit within the construct of an 

excuse and appears more relevant to proof of the elements of an offence. 

Section 35 of the Code, which formerly dealt with the defence of insanity, appeared under 

the general excuse provisions of the Code. That defence has been replaced by the 

defence of mental impairment created by s 43C of the Criminal Code (Mental Impairment 

and Unfitness to be Tried) Act 2002. The new defence appears under Part 11A of the 
Code which deals exclusively with issues of mental impairment. That Part of the Code is 

divorced from Part II of the Code which, inter alia, deals with matters of excuse and 
justification. Although the defence of mental impairment (the equivalent of common law 

insanity) is no longer explicitly treated as an excuse, it is not altogether clear whether the 

defence is a matter that goes to proof of criminal wrongdoing or operates as an 
independent defence in the nature of an excuse.578  To the extent that it is treated as a 

Section 30 provides: 
"(1) Subject to subsections (2) and (3), ignorance of the law does not afford an excuse unless 
knowledge of the law by the offender is expressly declared to be an element of the offence. 
(2) A person is excused from criminal responsibility for an act or omission done or made with respect 
to, or for an event caused to, property in the exercise of an honest claim of right and without intention 
to defraud." 
(1968) 119 CLR 84 at 97 per Barwick CJ: 
"Mens rea may in some cases, depending ... on the context and the subject matter, require that the 
defendant should know that the act is unlawful. That element of the offence itself cannot be eliminated 
in such a case by saying that ignorance of the law is no excuse. The defendant who is not shown in 
such a case to know that the act is unlawful needs no excuse. The offence has not been proved 
against him." 
The Laws of Australia , n 173, par 60, pp  88-89. 

576 The Laws of Australia, n 173, par 60, pp  88-89. 
171 Section 430 provides: 

"(1) The defence of mental impairment is established if the court finds that a person charged with an 
offence was, at the time of carrying out the conduct constituting the offence, suffering from a mental 
impairment and as a consequence of that impairment - 

he or she did not know the nature and quality of the conduct; 
he or she did not know that the conduct was wrong (that is he or she could not reason with a 

moderate degree of sense and composure about whether the conduct, as perceived by reasonable 
people, was wrong); or 

he or she was not able to control his or her actions. 
(2) If the defence of mental impairment is established, the person must be found not guilty because 
of mental impairment." 
Section 430 (1) (a) and (b) mirrors the two branches of the M'Naghten Rules. Section 430 (1) (c) 
deals with the concept of "irresistible impulse" which is referable to cases where conduct is 
involuntary. Whether or not conduct is voluntary is a matter that goes to proof of criminal wrongdoing 
and has nothing to do with matters of excuse. 
The provisions of s 43G (2) would tend to suggest the latter. That section reads as follows: 
"After the evidence has concluded and the parties have addressed the jury, the Judge must direct the 
jury to consider- 
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defence independently of the elements of an offence the defence of mental impairment 

runs contrary to the theory of criminal wrongdoing and excuses advanced by this thesis. 

The defence of diminished responsibility created by s 38 remains in the general excuse 
provisions of the Code. The defence of diminished responsibility is a statutory derivative of 

the common law defence of insanity. Due to its close connection with that defence its 

treatment as an excuse is misconceived. It is more properly regarded as a matter that 
goes to proof of criminal wrongdoing. 

Although the Code correctly treats provocation (s 34), sudden and extraordinary 

emergency (s 35)580  and duress581  as criminal law excuses, the problem is that those 
defences are treated also as inherent elements of an offence.582  The conflation of offence 
elements and matters of excuse runs contrary to the theory of criminal wrongdoing and 
excuses advanced by this thesis. 

2. Justifications 

Matters of justification are contained in Division 2 of Part II ss 27-29. 

the question of mental impairment and determine whether on the balance of probabilities the 
defence of mental impairment is established; and 

whether the evidence establishes the elements of the offence the accused is charged with, or an 
offence that the accused person may be found alternatively guilty of, beyond reasonable doubt, and to 
determine whether the accused person - 

is not guilty of the offence charged 
is not guilty of the offence charged because of his or her mental impairment;or 
committed the offence charged or an offence that he or she may be found alternatively guilty of." 

That section provides: 
"When a person who has unlawfully killed another under circumstances that, but for this section, 
would have constituted murder, was at the time of doing the act or making the omission that caused 
death, in such a state of abnormality of mind as substantially to impair his capacity to understand what 
he was doing or his capacity to control his actions or his capacity to know that he ought not do the act, 
make the omission or cause that event, he is excused from criminal responsibility for murder and is 
guilty of manslaughter only." 

° This statutory defence equates with the common law defence of necessity. 
581 See also s 41(1) which deals with coercion. That section provides: 

"When a person who has unlawfully killed another under circumstances that, but for this subsection, 
would have constituted murder, did the act or made the omission that caused death because of 
coercion of such a nature that it would cause an ordinary person similarly circumstanced to have 
acted in the same or a similar way, he is excused from criminal responsibility for murder and is guilty 
of manslaughter only." This is a mitigatory (or partial) defence operating analogously to provocation in 
cases of what would otherwise be murder. 

582 However, note the anomaly created by s 34(2) which makes provocation a partial defence to murder. 
That subsection does not come into play until the elements of the crime of murder which include an 
intent to kill or cause grievous harm have been established. This is consistent with the analysis of 
excuses as defences which presuppose criminal wrongdoing. It is also consistent with the approach 
taken by the Criminal Codes of Queensland and Western Australia where provocation is only 
available as a partial defence to murder but not, as in the Northern Territory, more generally. In those 
jurisdictions the defence of provocation is not included in the framework of the general excuse 
provisions (Part V). By way of contrast, s34(2) of the Criminal Code (NT) is included within the 
general excuse provisions of the Code. The apparent inconsistency between s 34(2) and the definition 
of "unlawfully" in 51 of the Code can only be resolved by applying the "contrary intention" rider in s 1. 
Section 1 provides that unless the contrary intention appears the words therein bear their defined 
meaning. The same situation, however, does not arise in relation to s 34(1). Provocation, as an 
absolute defence to oftences other than murder, is unequivocally treated as an element of such 
offences and flies in the face of the theory of wrongdoing and excuses developed by this thesis. 
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Section 27 deals with the circumstances in which force not being such force as is likely to 
cause death or grievous harm is justified.583  Section 28 deals with the circumstances in 
which force causing death or grievous harm is justified.584  A new s29 which replaces 
repealed s 27 creates the defence of defensive conduct.585  

Section 27 provides: 
"in the circumstances following, the application of force is justified provided that it is not unnecessary 
force and it is not intended and is not such as is likely to cause death or grievous harm: 

to lawfully execute any sentence, process or warrant or make any arrest; 
to prevent a person who is being or who has been lawfully arrested from escaping or from being 

rescued; 
to prevent the continuance of a breach of the peace or a renewal of it and to detain any person 

who is committing or about to join in or to renew the breach of the peace for such time as may be 
reasonably necessary in order to give him into the custody of a police officer; 

to suppress a riot; 
to prevent the commission of an offence; 
in the case of a person who is entitled by law to the possession of moveable property, or a person 

acting by his authority, and who attempts to take possession of it from a person who neither claims 
right to it nor acts by the authority of a person who claims right to it and the person in possession 
resists him, to obtain possession of the property, provided he does not intentionally do him bodily 
harm; 

in the case of a parent or guardian of a child, or a person in the place of such parent or guardian, 
to discipline, manage or control such child; 
(pa) to prevent a person reasonably believed to be attempting to, or about to, kill himself, from 
killing himself; 

in the case of a person in command of a ship on a voyage or an aircraft on a flight, or a 
person acting by his authority, to maintain good order and discipline on board the ship or aircraft; 

to assist a person to do any of the things aforesaid." 
Subsections (f), (g), (h), (j), (m) and (n) have been repealed and their subject matter largely subsumed 
by new s 29 of the Code which deals with defensive conduct. 
The section provides: 
"in the circumstances following, the application of force that will or is likely to kill or cause grievous 
harm is justified provided it is not unnecessary force: 
(a) in the case of a police officer when lawfully attempting to arrest or to assist with the arrest of a 
person whom he reasonably believes to be a person who - 
(I) unless arrested, may commit an offence punishable with imprisonment for life; 

has taken flight to avoid arrest; and 
the person has called upon by the police officer or another police officer to 

surrender and has been allowed a reasonable opportunity to do so; 
in the case of police officer when attempting to prevent the escape or the rescue of a person from 

lawful custody whom he reasonably believes to be a person who, unless kept in lawful custody, may 
commit an offence punishable with imprisonment for life and provided the police officer first calls upon 
the person attempting to escape or to surrender or to desist and allows him a reasonable opportunity 
to do so; 

in the case of a prison officer when attempting to prevent the escape or the rescue of a person 
from lawful custody and provided the prison officer first calls upon the person attempting to escape or 
to rescue to surrender or to desist and allows him a reasonable opportunity to do so; 

in the case of a police officer when attempting to suppress a riot, provided the proclamation to 
disperse has been read or an attempt to read it has been made and it appears on reasonable grounds 
to such police officer that a person not participating in such riot is in danger of death or grievous harm 
because of such riot or that an offence in relation to property is being committed punishable with 
imprisonment for life and, in either case, provided such police officer, if practicable, first calls upon the 
rioters to desist and allows them a reasonable opportunity to do so; 

in the case of a police officer, or a person acting by his authority, when attempting to prevent a 
person committing or continuing the commission of an offence of such a nature as to cause the 
person using the force reasonable apprehension that death or grievous harm to another will result; 

in the case of a person in command of a ship or an aircraft, or a person acting by his authority or 
any person on board such ship or aircraft, when attempting to prevent a person committing or 
continuing the commission of an offence of such a nature as to cause the person using the force 
reasonable apprehension that death or grievous harm will result. 

585 The new section, which is headed "Defensive conduct justified", provides: 
(1) Defensive conduct is justified and a person who does, makes or causes an act, omission or 

event by engaging in defensive conduct is not criminally responsible for the act, omission or event. 
(2) A person engages in defensive conduct only if- 
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All of the defences provided for in these three sections conform to the model of 

justification-based defences. However, contrary to the combined theory of criminal 

wrongdoing and justifications developed by this thesis, they are treated by the Code as 

inherent elements of an offence. 

E. THE RELATIONSHIP BETWEEN MISTAKE OF FACT AND EXCUSES AND 
JUSTIFICATIONS 

The conclusion that s 32 of the Code is in fact a mental fault element, and should be 
treated as such, has important implications for the Code's excuses and justifications. 

As the Code presently stands, mistake of fact (s 32) may activate an excusatory defence 
such as provocation, duress and sudden and extraordinary emergency or any one of the 
justificatory defences provided for in ss 27 and 28 of the Code.586  The availability of any 
one of those defences may be affected by subjective beliefs of the accused, even though 
those beliefs are based upon mistaken beliefs as to the relevant facts.587  Where some 
matter of justification or excuse "requires consideration to be given to the actual state of 
mind of the defendant, evidence of mistaken belief may be taken into account in applying 

(a) the person believes that the conduct is necessary- 
to defend himself or herself or another person; 
to prevent or terminate the unlawful deprivation of his or her or another person's liberty; 
to protect property in the person's possession or control from unlawful appropriation, destruction, 

damage or interference; 
to prevent trespass to land or premises occupied by or in the control of the person; 
to remove a trespasser to land or premises occupied by or in the control of the person or; 

to assist a person in possession or control of property to protect that property or to assist a 
person occupying or in control of land or premises to prevent trespass to or remove a trespasser from 
that land or premises; and 
(b) the conduct is a reasonable response in the circumstances as the person reasonably perceives 
them. 
(3) A person does not engage in defensive conduct if the conduct involves the use of force intended to 
cause death or grievous harm- 

to protect property; or 
to prevent trespass or remove a trespasser. 

(4) For the purposes of subsections (2) and (3), a person trespasses if he or she enters or remains on 
land or premises - 

with intent to commit an offence; or 
in circumstances where the entry on to or remaining on the land or premises constitutes an 

offence. 
(5) A person does not engage in defensive conduct if - 

he or she is responding to the lawful conduct of another person; and 
he or she knows that the other person's conduct is lawful. 

(6) Nothing in subsection (5) is to be taken to prevent a person engaging in defensive conduct 
in circumstances where the other person's conduct is lawful merely because he or she would be 
excused from criminal responsibility for that conduct. 
(7) Sections 31 and 32 do not apply in relation to defensive conduct." 

586 Note that s 32 does not apply to the defensive conduct provisions of s 29: see s 29(7). The subjective 
beliefs of the accused are dealt with within the confines of the section. 

587 O'Connor and Fairall, n 176, par 2.4, p  32. 
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the defence". 588  Where s 32 operates in conjunction with an excuse or justification, the 
operative mistake must be based on reasonable grounds.589  

At common law a mistake of fact may activate an excusatory or justificatory defence590  The 
current position in Australia is that an accused is not criminally responsible for his or her 

conduct and consequences if he or she mistakenly believed in the existence of a set of 

circumstances giving rise to a defence based on either excuse or justification, provided 
such mistaken belief was honestly and reasonably held by the accused.591  

Whether or not an accused's belief should be objectively reasonable or merely genuine is 
a vexed question which has resulted in the Privy Council 592  and the High Court of 
Australia593  arriving at diametrically opposed positions.594  This thesis does not propose to 
enter the debate nor attempt to resolve it;595  but simply to make the point that a mistaken 
belief as to the existence of excusing or justifying circumstances, whether made subject to 
a requirement of reasonableness or not, is not an element of an offence 596  but a matter 
that goes to the existence of an excuse or justification. 

The connection between s 32 and excuses and justifications is problematical. Section 32 
is, in reality, a general fault element which relates to offence elements, and should play no 

part in the consideration of a mistaken belief which may be taken into account in applying 
an excuse or justification. However, mistake of fact which activates an excuse or 
justification is a matter that relates to the defence; the relevant mistaken belief has nothing 

to do with the elements of an offence. The existence of any mistaken belief as to the 
relevant facts should be treated as a matter internal to the definition of the defence.597  

569 O'Connor and Fairall, n 176, par 2.4, p  32. Section 32 of the Code can operate as "a method of 
confirming the existence of a belief as to justification or excuse where such a belief is required as an 
element of a defence": Fisse, n 213, p  499. 

589 O'Connor and Fairall, n 176, par 2.21, p  40. See also Jabarula v Poore (1989) 68 NTR 26. 
590 O'Connor and Fairall, n 176, par 2.2, p31. 
591 Zecevic v DPP (Vic) (1987) 162 CLR 645. That case was confined to consideration of the defence of 

self-defence. It was held that where an accused seeks to rely upon a mistaken belief or perception of 
threatened harm confronting him or her in order to justify his or her conduct such belief must not only 
be honestly held but also reasonably held, that is, based on reasonable grounds. The effect of the 
decision in Zecevic is to exclude resort to an unreasonable mistake as a basis for the defence of self-
defence: Gillies, n 16, p  321. However, as also noted by Gillies at p  321, Zecevic has general 
application to excuses as well other justifications: 
"The same is true of defences like provocation and duress, which likewise are limited by an objective 
test of reasonableness." 

592 Beckford v The Queen [1988] AC 130 where it was held that an honest but unreasonable mistake of 
fact can ground a defence based on self-defence. 

593 Zecevic v Director of Public Prosecutions (1987) 162 C.L.R. 645. 
594 Fisse, n 213, p  513. 

The arguments for and against the requirement of reasonable belief in relation to excusing and 
justifying circumstances are comprehensively dealt with by Fisse, n 213, pp  513-515. 

596 See Gillies, n 16, p  307 where the author, in the context of self-defence, says: 
D assaults or kills V, because D mistakenly believed that V was about to produce a gun and shoot 

D. Technically, this matter does not go to mens rea, because the defences operate to exculpate (or 
mitigate) a liability which is otherwise extant. They are not part of the definitional elements of the 
offence (emphasis added)." 

511 See for example s 29 of the Code. 
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F. THE RELATIONSHIP BETWEEN AUTHORIZATION, JUSTIFICATION AND 
EXCUSE 

The concept of "authorization" is dealt with in s 26 of the Criminal Code (NT).598  The Code 
treats authorization as a third category of criminal law defences alongside excuses and 
justifications. Like excuses and justifications, the Code treats authorisations as inherent 
elements of an offence. 599 

The Code's treatment of "authorization" as a third defence category which is an inherent 

element of an offence is misconceived. First, the various defences set out in s 26 can be 
accommodated within the construct of excuses and justifications.60° As the concept of 

598 That section provides: 
"(1) An act, omission or event is authorised if it is done, made or caused- 

in the exercise of a right granted or recognised by law; 
in execution of the law or in obedience to, or conformity with, the law; 
in obedience to the order of a competent authority whom the person doing, making or causing it is 

bound by law to obey, unless the order is manifestly unlawful; or 
subject to subsection (3), pursuant to authority, permission or licence lawfully granted. 
Whether an order is or is not manifestly unlawful is a question of law. 
A person cannot authorize or permit another to kill him, or, except in the case of medical 

treatment, to cause him grievous harm." 
This is again achieved by including in the definition of particular offences the words "unlawful" or 
"unlawfully". Both words mean, inter alia, "without authorisation." Sections 2 and 23 have the effect of 
making the absence of authorisation part of the definitional elements of an offence even where the 
offence-creating provision does not contain an element of "unlawfulness". 

800 Section 26(1) (a) is directed at the situation where although a person may have committed an offence 
according to a Northern Territory statute, that person may be relieved of criminal responsibility for that 
offence if the offence was committed in the exercise of a right granted or recognised by another 
Northern Territory or Commonwealth statute. See for example, the interaction between s 211 of the 
Native Title Act (Cth) and s 53 of the Fisheries Act (NT) in relation to offences contrary to the 
Fisheries Act. The defence created by s 26(1) (a) is a species of the general defence of lawful 
authority and clearly falls within the category of a justification. 
Section 26(1) (b) operates to "exculpate those who by reason of their public position are required to 
carry out certain functions which if performed without the protection of the law would make them liable 
to prosecution": Shanahan M.J, Irwin M.P and Smith P.E, Carter's Criminal Law of Queensland (125 
ed Butterworths, Australia, 2001), p  245. This subsection creates a defence of lawful authority which 
again falls under the rubric of a justification. 
Section 26(1) (c) creates, in effect, a defence of superior orders. For a treatment of the defence of 
superior orders at common law and under the code jurisdictions see Fisse, n 213 p  555; O'Connor 
and Fairall, n 176 par 9.3, p  173; Shanahan M.J, Irwin M.P and Smith P.E, Carter's Criminal Law of 
Queensland (121h  ed, Butterworths, Australia, 2001), p  244; Review of Commonweath Criminal Law 
Interim Report-Principles of Criminal Responsibility and Other Matters, July 1990 Ch 13, p  153. The 
general consensus is that where a defence of "superior orders" is recognised, it operates as an 
excuse: Fisse, n 213 555; Williams, n 241, p  455, n 7. 
The defence created by s 26(1) (d) appears to be based on consent or permission. O'Connor and 
Fairall have identified three different contexts in which the issue of consent arises: O'Connor and 
Fairall, n 176, par 5.2, pp  83-84. First, the absence of consent may be treated as a part of the actus 
reus or physical elements of an offence as in the case of assault and rape. Secondly, some offences 
may not contain, as an essential element, the absence of consent, but the presence of consent may 
operate as an independent matter of justification or excuse. Thirdly, in the case of some offences 
consent can never be a defence as in the case of murder. 
Section 26(1) (d) does not appear to be concerned with consent as a defence to an offence which 
contains as one of its elements lack of consent. Offences such as assault (s 188) include an element 
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"authorisation" has no existence independent of the excuse- justification dichotomy, there 

is neither a conceptual nor practical need to create a third category of defences under the 

rubric of "authorisation". Secondly, consistent with the conceptual approach taken by this 

thesis, the defences presently set out in s 26 should be treated as discrete defence 

elements, either in the form of excuses of justifications, forming no part of the elements of 
an offence. 

G. THE ADVANTAGES OF THE PROPOSED THEORY 

As foreshadowed in the Introduction, now more than ever is it necessary to maintain 

doctrinal purity and consistency within the criminal law.601  During this critical period of 
rapid and dramatic change in the history of mankind, it is essential that the criminal law 

respond to those changes in a principled and coherent manner. The creation of new 
offences and the definition of criminal defences should not be performed on an ad hoc 
basis 602  and in a piecemeal fashion. New offences and defences should be created in a 

way that engenders respect for the criminal law as a social institution consisting of a body 
of rules which appear to be logical and sensible, and above all coherent. One 
commentator has said that 'history is a useful lens through which to review the present 
law".603  It is implicit in this observation that history has a bearing on the future development 

of the criminal law. Those who challenge the retention of the excuse-justification 

dichotomy as a philosophical foundation of the criminal law seem quick to discard history 
and to abandon what was once a touchstone of criminal liability, on the untested 
assumption that it no longer has relevance to modern society. Surely, the onus is on those 

who mount the challenge to persuade us as to its irrelevance and to advance an 
alternative more viable model which is capable of responding and adapting to the 
exigencies of our ever changing society. 

The theory of criminal wrongdoing and excuses and justifications advanced by this thesis 

purports to satisfy the need for a coherent theory of criminal responsibility within the 

criminal law. It now remains to demonstrate the theoretical and practical advantages of the 
proposed theory. 

of non-consent. Evidence of consent negates an essential element of such offences. But in negating 
that element there is no need to invoke the provisions of s 26(1) (d). 
Section 26(1) (d) is concerned with the operation of consent as an independent defence (that is, the 
second situation referred by O'Connor and Fairall). For example, an accused could raise s 26(1) (d) 
as a defence to a charge of unlawful entry (s 213) or criminal damage (s 251). Neither of those 
offences specify the absence of consent as an essential element. However, in relation to such 
offences, consent would operate as a matter of justification rather than excuse. Consent renders the 
commission of a criminal offence permissible and therefore lawful. 

601 See p  4. 
602 O'Connor and Fairall, n 169, preface vii. 
603 Fisse, n 309, p  259. 
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1. Theoretical advantages 

Foremost, the theory provides a conceptual framework within which the criminal law can 

develop in a principled and coherent manner. It represents a coherent theory of legislation 

which is addressed to legislators as much as those who are subject to its operation. The 

theory is capable of serving as a guide to legislators charged with the task of enacting new 

laws and defences and settling the form and content of those laws and defences. By way 

of contrast, the jurisprudential model upon which the Northern Territory Criminal Code is 
constructed possesses none of these features. By conflating offences and defences - by 
defining offences and defences cohesively, rather than discretely - the Code offers no 
guidance as to how new offences and defences should be created and defined. As 
presently structured, the Code openly invites ad hoc law-making, lacking a principled and 
consistent approach. 

The present theory, which is constructed upon a conceptual cleavage between the 

elements of an offence and the excuse-justification dichotomy, provides a useful lens 

through which we can come to acquire a proper understanding as to why the criminal law 
countenances such defences as self-defence, provocation, duress and necessity (or 

sudden and extraordinary emergency). Indeed, that theory rationalises the existence of 
such defences. The rationale for the defences of self-defence, provocation, duress and 

necessity and their constitutional characteristics are so inextricably entwined with the 
excuse-justification dichotomy that too hasty an abandonment of that bifurcation, as a 
theoretical pillar of the criminal law, may have undesirable consequences. The criminal 
law might gradually lose sight of the underlying rationale for such defences, and thereby 

be deprived of a useful tool for the future development and refinement of existing excuses 
and justifications in response to the exigencies of 2111  century. 

That underlying rationale, and hence the excuse-justification dichotomy, has helped to 
define criminal law defences.604  In particular, it has influenced and shaped their objective 
components whose purpose is to strictly control and scrupulously limit the scope and 
availability of the defence to those "situations that correspond to their underlying 
rationale".605  In light of the dramatic social changes occurring around us, these control 
tests may assume greater importance than before.606  Now of all times, it may be 

604 See the following observation made by Fisse: 
the concepts of justification and excuse are part of the underlying foundation of defences.": Fisse, n 

309, p  262 citing Leader Elliott I, "The Use of Deadly Force in Arrest" (1979) 3 Criminal Law Journal 
50. 

605 See Perka (1985) 14 CCC (3d) 385 at 386. 
606 A major concern with the conflation of offence and defence elements is that the objective elements of 

excuses and justifications may be become over-subjectivised to the extent that their rationale may be 
overlooked, and the control tests governing those defences diluted either unnecessarily or in a way 
which is undesirable. The tendency, in recent times, has been to progressively infuse the control tests 
with more subjective elements and to gradually dilute the objective components of those tests. 
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necessary to strictly control and scrupulously limit the availability of criminal law defences. 

The proper development and refinement of the definitional elements of excuses and 

justifications depends upon the preservation and recognition of the rationale for those 

defences. For example, the ordinary person" or 'reasonable person" test has been the 

subject of criticism in recent times.607  As these tests are proving to be more difficult to 

apply in an ever changing and more complex society, alternative objective tests may need 
to be considered.608  That process can only be properly undertaken by reference to the 
underlying rationale of excuses and justifications. 

A premature abandonment of the excuse-justification dichotomy threatens the proper 

adaptation of excuses and justifications to accommodate the dramatic social changes of 
the present age. 

Let us consider corporate criminal liability, which is a developing area of criminal 

responsibility. Although the principles for allocating criminal responsibility to corporate 
offenders are fairly well established at common law609, there is general dissatisfaction with 
the workability and efficacy of those principles such that there are moves within the 
criminal law to restructure the basis for attributing criminal responsibility to corporations 
which commit criminal offences.610  The treatment of excuses and justifications as part of 
the elements of an offence is particularly problematic in this developing area of the 
criminal law. The applicability of present excusatory and justificatory defences to corporate 

offending depends on the basis upon which the physical and fault elements of offences 
are to be attributed to corporate offenders. Depending upon the approach, present 

The defence of provocation is a case in point. In relation to that the criminal law has moved from a 
restricted conception of the ordinary person to a far broader conception by being prepared to attribute 
more personal characteristics to the hypothetical ordinary person. 
The same point can be made in relation to recent developments concerning self-defence under the 
Criminal Code (NT). In R v Secretary (1996) 5 NLTR 96 the accused was charged with murder 
contrary to s 162 of the Code having allegedly shot the deceased while he slept. Evidence was 
adduced at trial suggesting a long history of verbal, physical and mental abuse by the deceased 
towards the accused. The deceased uttered threats just prior to going to asleep which caused the 
accused to fear for her life. The accused shot the deceased while he was asleep. The trial judge ruled 
that the accused could not rely on self-defence within the meaning of s 28(g) of the Code to contend 
that the shooting was justifiable homicide. The Court of Criminal Appeal held that the trial judge had 
erred in ruling that the accused could not rely on self-defence. The Court held that for an assault 
within s 187(b) of the Code to occur the words "actual or apparent ability" to effect a threat do not 
necessarily prevent the assault from continuing if the person having uttered the threat falls asleep. 
Secretary's case is somewhat controversial in that it appears to ignore one of the basic tests of self-
defence, that is, whether the accused honestly, believed on reasonable grounds, that it was 
necessary to do what he or she did. Although the fact that the victim was asleep cannot, as a matter 
of law, justify the withdrawal of self-defence from the jury.. it may, however, be a relevant factor going 
to whether the accused believed, on reasonable grounds, that it was necessary to attack a spouse 
while he (or she) was asleep, as a means of self-defence": see O'Connor and Fairall, n 176 par 10.25, 
p 188. See the legislative reaction to Secretary's case embodied in the recently enacted s 29 of the 
Code which is set out at n 585. 

607 The criticism and weaknesses of these tests were discussed at pp  110-111. 
606 See n 529, for examples of alternative tests. 
609 For a comprehensive account of the general principles governing corporate criminal responsibility see 

Gillies, n 16, pp  130-146. 
610 Fisse, n 213, pp  599-600. 
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excuses and justifications may be ill-suited to corporate offenders ,611  or they may need to 
be specially adapted if they are to operate sensibly in relation to corporate offenders. 

The common law has taken two quite different approaches to the attribution of criminal 

responsibility to corporate offenders. The first is based on the principle of vicarious liability, 

sometimes referred to as the "agency approach": criminal responsibility is attributed to a 

corporation on the basis of the wrongful conduct or state of mind of an employee, acting 
within the scope of his or her employment, that is, within the scope of a general authority 

to bind the corporation.612  The second approach has been to attribute criminal 
responsibility to a corporation in a more direct way by treating the conduct of superior 

officers of the corporation as the conduct of the corporation itself. According to this 

approach, a corporation is personally liable for an offence "where the requisite elements 

were performed on behalf of the company by the board of directors, the managing director, 

or another person to whom a function of the board has been fully delegated".613  

The Criminal Code (NT) contains no specific provisions as to the commission of offences by 
corporations. However, s 2 of the Code acknowledges that a person may commit an 
offence provided certain requirements are met.614  Sections 19 and 38B of the 
Interpretation Act (NT) provide respectively that a "person" includes a "body politic" and a 
"body corporate" and that a "provision of an Act relating to offences shall be read as 

referring to bodies corporate as well as to individuals". Except for s 2, the Code is silent 
as to the principles governing corporate criminal responsibility. According to s 2 (when 

read in conjunction with s 19 and 38B of the Interpretation Act), an offence is committed by 
a corporation when it possesses "any mental element that may be prescribed with respect 
to that offence" and "does, makes or causes the act, omission or event, or series or 
combination of same, constituting the offence in circumstances where the act, omission or 

event or each of them, if there is more than one, is not authorised or justified". The 
question that the Code leaves unanswered is how does one attribute the requisite physical 
and mental elements of an offence to a corporation? Presumably, common law principles 

govern the attribution of corporate criminal responsibility under the Criminal Code (NT). 

Fisse has undertaken a critique of the two common law approaches to the attribution of 
corporate criminal responsibility, highlighting the specific respects in which neither is 
satisfactory.615  He suggests that these two alternate models of corporate criminal 

611 This point is made by Fisse, n 213, p  590. 
612 See Christie v Foster Brewing Co Ltd (1892) 18 VLR 292; Australasian Films Ltd (1921) 29 CLR 195; 

Police Magistrate at Brisbane (1924) St. R. Qd 223; Morgan v Babcock Wilcox (1929) 43 CLR 163; 
A/ford v Riley Newman Ltd (1934) 34 SR (NSW) 261; Australian Stevedoring Industry Authority v 
Oversea and General Stevedoring Co Pty (1959) 1 FLR 298. 

613 Fisse, n 213, p  599. This approach was taken in Tesco Supermarkets Ltd v Nattrass [1972] AC 153. 
614 Section 2 provides: 

For the purposes of this Part, an offence is committed when a person who possesses any mental 
element that may be prescribed with respect to that offence does, makes or causes the act, omission 
or event, or the series or combination of the same, constituting the offence in circumstances where 
the act, omission or event, or each of them, if there is more than one, is not authorised or justified." 

615 Fisse, n 213, pp  599-600. 
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responsibility be replaced by a model which is based on the core idea of "organisational 
blameworthiness".616  This model treats corporations as blameworthy agents by relying 
upon "organisational blame" theory. Fisse describes the model as having three key 

features: "first, vicarious liability is imposed in relation to the external elements of an 

offence but not in relation to the mental element; secondly, liability in relation to the mental 

element is not based on the Tesco principle but on the concept of organisational 

blameworthiness, as reflected by a policy of non- compliance or a failure to take 

reasonable precautions and to exercise due diligence; and thirdly, liability is extended to 
cases of reactive corporate fault".617  

The application of the principle of vicarious liability and the Tesco principle to corporate 
criminal responsibility reflect an individualistic approach to the attribution of corporate 

criminal responsibility. As the conduct of the individual counts as the conduct of the 
corporation, it would seem to follow, as a matter of logic and common sense, that if the 

conduct of the individual was excused or justified, then the conduct of the corporation is 
similarly excused or justified.618  However, the logic of that result is only capable of being 
properly comprehended if a conceptual cleavage is maintained between offences and 
excusatory and justificatory defences. First, it must be proved that the representative 

individual engaged in the proscribed conduct with the requisite mental element. That is a 
critical step towards the attribution of the mental and conduct elements of an offence to a 
corporation. Matters of justification and excuse only arise for consideration after corporate 
liability has been established through the application of the Tesco principle or the principle 
of vicarious liability. Whether or not the conduct which is attributed to the corporation is 
excusable or justifiable depends upon whether the conduct of the individual representative 

can be justified or excused. The criminal responsibility of corporations, based on the 
individualistic approach, can only be determined by this staged process. Corporate 
criminal responsibility cannot be logically and sensibly determined by conflating offences 

616 Fisse, n 213, pp  604-608. The Criminal Code (Cth) Pt 2.5 Div 12 has adopted the notion of 
"organisational blameworthiness" as a basis for attributing criminal responsibility to corporations. See 
also the Final Report of the Criminal Law Officers Committee of the Standing Committee of Attorneys-
General Dec 1992, pp  104-113. 

617 Fisse, n 213, p  605. By way of elaboration, Fisse says: "One conceivable approach, open at common 
law as well as under statute, would be to subject corporations to liability for an offence where two 
basic conditions are met: 

the external elements of the offence have been committed by a person for whose conduct the 
corporate defendant is vicariously responsible; and 

the corporation has been at fault in one or other of the following ways: 
by having a policy that expressly or impliedly authorises or permits the commission of the offence 

or an offence of the same type; 
by failing to take reasonable precautions or to exercise due precautions to prevent the commission 

of the offence or an offence of the same type; 
by having a policy of failing to comply with a reactive duty to take preventive measures in response 

to having committed the external elements of the offence; or 
by failing to take reasonable precautions or to exercise due diligence to comply with a reactive 

duty to take preventive measures in response to having committed the external elements of the 
offence." 

618 The Laws of Australia (The Law Book Company Limited, Sydney, 1993), Vol 9.2 par 148, p  133. See, 
in particular, s 2 of the Criminal Code (NT) which allows for a defence of justification in relation to the 
commission of an offence by a corporation. 
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and justificatory and excusatory defences. The conflationary approach would, in effect, 

require an initial inquiry to be made as to the representative individual's criminal 
responsibility for an offence .619  The criminal responsibility of the corporation would depend 

upon the outcome of that inquiry. If the individual were found guilty of the offence (that is, 

his or her conduct was neither justified nor excused) then the corporation would likewise 

be found guilty of the offence. If, however, the individual were found not guilty of the 

offence - his or her conduct was either justified or excused - then the corporation would 
similarly be found not guilty of the offence. However, this approach is not faithful to the 

individualistic model of corporate criminal responsibility. It involves a non sequitur: it side 

steps the crucial process of attributing the conduct and mental state of a representative 
individual to the alleged corporate offender. 

If the criminal law were to shift to the model of organisational blameworthiness" as the 

basis for attributing criminal responsibility to corporations, then the need for the 
conceptual cleavage between offence elements and matters of excuse and justification to 

be maintained would become even greater. According to that model, it would no longer be 

necessary to impute the conduct of an individual and his or her state of mind to a body 
corporate in order to establish a corporation's criminal liability. The focus would shift to 
whether the corporation, as a corporation, was at fault.62° In light of the shift to a corporate 
conception of criminal responsibility, we would need to ask ourselves whether the present 
excusatory and justificatory defences available to natural offenders should also be 
available to corporate offenders. Under what circumstances should the conduct of a 
corporation, as a corporation, be justified or excused? 

It is only by adhering to the theoretical distinction between offences and defences drawn 
by this thesis that the latter question can be sensibly answered. The rationale behind 

existing excuses and justifications needs to be examined in order to determine their 
applicability to corporate offenders. 

Criminal law excuses are concessions to human frailty and are based on the notion of 
justice and consideration for the predicament of the individual - a natural person - in 
particular circumstances. Because excuses have evolved for the benefit of natural 

persons, and their underlying rationale has been conditioned by the human personality 

and human experience, it does not automatically follow that all excuses currently 

recognised by the criminal law should operate for the benefit of corporate bodies, whose 
personality and experience is remarkably different from that of natural persons. 

The conceptual cleavage between offences and defences imparts to excuses a flexible 

quality which enables the criminal law to withhold certain excuses as defences to 

619 According to the conflationary approach, the definition of an offence includes the absence of any 
matter of excuse or justification. 

620 The Laws of Australia, n 618, par 142 
, p 126. 
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particular offences. It is entirely open to the criminal law, on public policy grounds, to 
withhold from a corporate offender certain excuses as a defence in much the same way as 
the common law withholds the defence of duress in relation to murder. Excuses also have 
a unique malleable quality which would enable them to be specially adapted to the 
personality and general experience of corporate offenders.621  

Justificatory defences have not evolved in a vacuum. We live in an ever changing society 
whose values inevitably change over the passage of time. Justificatory defences, by their 
nature, embrace societal and moral values - often conflicting in nature - which must be 
weighed and balanced. Changes in societal and moral values inevitably have an effect on 
both the content and availability of justificatory defences. What must also be borne in mind 
is that justificatory defences have evolved for the benefit of natural persons. It does not 
automatically follow that conditions which justify the commission of criminal wrongs by 
individuals should also validate prima facie criminal wrongdoing by corporations. 
Furthermore, as in the case of excuses, existing justificatory defences may need to be 
adapted and refined to accommodate the special personality of corporate offenders. The 
task of determining the applicability of existing justifications to corporate offenders and the 
extent to which such defences might to be adapted to such offenders is rendered near 
impossible if the absence of a justificatory defence is treated as an element of an offence. 

The excuse-justification dichotomy, as amplified by this thesis, provides a good starting 
point and guide for legislators when considering the creation of new criminal law excuses. 
The theory of excuses and justifications presented by this thesis reveals how excuse-
based defences and justification-based defences could be defined. The concepts of 
excuse and justification, as defined by this thesis, delimit excuse-based defences and 
justification-based defences, and remove what has often been viewed as "the perplexing 
borders of justification and excuse".622  However, it is clear from the way the two 
categories of defence have been defined that the list of excuses and justifications need not 
be regarded as closed.623  The value of the excuse-justification dichotomy to legislators is 
that it provides them with a useful standard by which to assess the need for any new 

621 Although this thesis firmly maintains that the defence of reasonable mistake of fact should be treated 
as a matter that goes to proof of criminal wrongdoing and not as a matter of excuse, there is a line of 
authority which shows how the law has adapted the defence, which is conventionally regarded as an 
excuse, to corporate offenders: see Brambles Holdings Ltd v Carey (1976) 15 SASR 270; GJ Coles & 
Co Ltd v Goldsworthy [1985] WAR 183 at 193-194; Woolworths v Luff (1983) 33 A Crim R 144 at 146. 
See also s 12 of the Criminal Code (Cth) which qualifies the mistake of fact defence by adding a 
requirement that a body corporate exercise due diligence. 
More generally, see s 12.1 which provides: 
"This Code applies, with any necessary modifications, to bodies corporate in the same way as it does 
to natural persons." (emphasis added). This amounts to a clear invitation to the courts to specially 
adapt excuses and justifications normally available to natural persons to corporations." 

622 See Greenawalt K, "The Perplexing Borders of Justification and Excuse" (1984) 84 Columbia Law 
Review" 1897. See also Colvin E, " Exculpatory defences in Criminal Law "(1990)10 Oxford Journal 
of Legal Studies 381. 

623 See Williams' observation: 
"Once it is recognised that excuses are based on notions of justice and show the law's consideration 
for the defendant's predicament in particular circumstances, it becomes obvious that the list of 
excuses need not be regarded as closed.": Williams, n 445 at 741. 
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statutory defences. Does the proposed defence fall within the rationale of either an excuse 
or justification?624  Of course, the fact that it may not fall within the definition of either does 

not necessarily preclude the creation of the defence: the defence may be justified on 

public policy grounds other than those implicit in the concepts of excuses and 
justifications.625  However, if the proposed defence falls within either the definition of 

excuse-based offences or justification -baseddefences, then legislators have at their 
disposal machinery for defining the elements of the defence. 

One must really question the capacity of the Criminal Code (NT), as presently structured, 
to respond to the demands of a rapidly changing society. Unlike the common law, changes 

to the criminal law, as embodied in a criminal code, require specific legislative action. 

Because excuses and justifications are treated by the Code as elements of an offence, 

there is no means, within the framework of the Code, to distinguish the elements of an 
offence from defences in the nature of excuses and justifications.626  The concepts of 
excuse and justification, which are accorded mere lip service by the Code, remain 
inscrutable and buried within the definitional contours of an offence. How then would 

legislators handle proposed changes to say ss 27, 28, 29, 33, 34 and 40 of the Criminal 
Code (NT) or the creation of a new criminal law defence without guidance as to the nature 

and scope of each of the defences created by those sections? In the absence of such 
assistance, one would reasonably anticipate that the legislative action would have all 
the earmarks of an arbitrary, ad hoc response. 

2. Practical advantages 

There are also practical advantages to the theory of wrongdoing and excuses and 
justifications advanced by this thesis. It explains and rationalises the shifting burdens of 

proof in a criminal prosecution: the legal, the evidential and the tactical. That theory also 

helps to unravel the complex relationship between those burdens and failure of proof 
defences, excuses and justifications and presumptions of fact. 

624 It has been suggested from time to time that brainwashing and entrapment should be recognised as 
criminal law excuses. See for example Fisse B, "Entrapment as a Defence" (1988) 12 Grim Law 
Journal 367. Reference to a general theory of criminal responsibility of the type advanced by this 
thesis would assist the process of determining whether the law should countenance these two new 
defences. In other words, should the proposed defence be treated as an excuse, justification or a 
"failure of proof' defence? Failure of proof defences, which are dealt with in the next section, assert 
the absence of an essential element of an offence and relate to proof of criminal wrongdoing. 

625 Such a conclusion could, for example, be drawn in relation to brainwashing and entrapment. 
626 A major problem with the Criminal Code (NT) is that it fails to recognise the concepts of excuse and 

justification as autonomous legal concepts. The autonomy of those concepts is compromised by 
merging offence elements with defence elements. 
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(i) Failure of proof defences and presumptions and inferences of fact 

The prosecution bears both a legal (or persuasive) and evidential burden in relation to the 

elements of an offence.627  To say that the prosecution bears the legal (or persuasive) 

burden of proof is a shorthand way of saying that the prosecution carries the burden of 

proving that the accused committed the offence charged, that is, persuading the trier of 

fact as to the guilt of the accused beyond reasonable doubt. In order to discharge that 

burden it is necessary for the prosecution to adduce evidence which substantiates the 

charge. In that regard the prosecution is said to bear an evidential burden. There is a 

necessary relationship between the legal burden and the evidential burden: the first cannot 

be discharged without the second also being discharged. 

A criminal law prosecution begins with an assertion by the prosecution that the elements 

of the offence as charged are present. It is only logical that the party who asserts a 

proposition should carry the burden of proof, both in a persuasive and evidential sense.628  

It is open to the accused to deny that one or more of the elements of the offence are 

present and put the prosecution to its proof. If the prosecution is unable to prove all of the 

elements of an offence, then the accused has what is usually called a "failure of proof' 

defence (or "absence of an element" defence).629  

A failure of proof defence is non-affirmative in nature: it is based upon a negative rather 

than positive assertion as to to existence or occurrence of a particular element.63° Failure 
of proof defences have been described in the following terms: 

Failure of proof defences are nothing more than instances where, because of the 'defense', 
the prosecution is unable to prove all the required elements of the offense, the objective 
conduct, circumstances, and result elements and their corresponding culpability 
requirements. 631 

The distinctive feature of failure of proof defences is that they go to proof of criminal 

wrongdoing. A successful failure of proof defence results in the accused being acquitted of 

the criminal charge on the basis that he or she cannot be held criminally responsible for 

the commission of the offence. 

If, however, the prosecution is able to adduce sufficient evidence establishing the 

elements of an offence, then a "tactical burden", being one which is not required as a 

627 Woolmington v DPP [1935] AC 462. 
628 Howard, n 159, p  18. 
629 Robinson, n 434 at 204. The defence is also sometimes referred to as a 'primary defence": Gillies, n 

16, pp  203-204. 
630 See Justice Nader's comment that the mere denial of the elements of an offence may be viewed as a 

defence in a loose sense: Justice Nader, n 308, p  26. 
631 Robinson, n 434 at 203. Later at 240, Robinson says that failure of proof defences are "in essence no 

more than the negation of an element required by the definition of an offense; hence their alternate 
label, 'absence of an element' defence". 
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matter of law, is cast upon the accused to either adduce evidence or to point to evidence 

in the prosecution case which undermines the prosecution case and prevents the 

prosecution from proving the elements of the offence beyond reasonable doubt. If as a 

result of discharging that tactical burden a reasonable doubt is created as to the existence 

of an essential element of an offence, then again the accused has a failure of proof 
defence. 

What needs to be stressed is that where an accused denies the existence or presence of 

a mental element of an offence, such as intent, he or she does not seek to raise an issue 

which is independent of, and different to, the issues ventilated in the prosecution case. 
The presence or absence of intent involves the same issue, namely, the state of mind 

which accompanied the proscribed conduct. Any burden that shifts to the accused on 

account of a denial of an essential element of an offence is only a tactical burden, and not 

an evidential one which is concerned with the raising of issues of fact to be considered by 
the tribunal of fact.632  By way of contrast, matters of excuse and justification raise fresh 
issues which are separate to, and which arise independently of, the issues connected with 

the elements of an offence; and that is why the accused carries an evidential burden in 
relation to justificatory and excusatory defences.633  

However, what complicates, and often confuses, the incidence of the burden of proof in a 
criminal law prosecution is the fact that, in discharging its evidential and legal burden, the 

prosecution is assisted by various evidentiary tools in the form of presumptions and 
inferences of fact. 

Until recently, some courts accepted the existence of a common law presumption which 
could be availed of by the prosecution to facilitate proof of a person's intention, which is 

frequently an element of an offence. This presumption was called the "presumption of 
intention". According to that presumption, a person was held to have intended the natural 

or probable consequences of his or her conduct. The gist of the presumption was that it 
entitled the trier of fact to assume that the accused "must have intended what an ordinary 

person (in the accused's shoes) would have intended, should that person have engaged in 
this same conduct". 634  The effect of the presumption was that "in the absence of contrary 
evidence, once a person is proved to have done something, a tribunal attributes to him the 
intention to bring about the natural and probable, that is, the ordinary, consequences of his 
action". 635  The presumption was referred to as a rebuttable presumption of fact.636  

632 Gillies, n 16, p  22. 
633 The imposition of an evidential burden on the accused in relation to matters of excuse and justification 

is discussed at p143. However, as will be demonstrated, this evidential burden differs from the 
evidential burden that is borne by the prosecution. The latter requires proof of the fact in issue 
whereas the former only requires the fact in issue to be raised by credible evidence. 

634 Gillies, n 16, p  23. 
635 O'Connor (1980) 146 CLR 64 at 115 per Murphy J. 
636 However, see Director of Public Prosecutions v Smith [1961] AC 290 where the presumption was 

elevated to the status of an irrebuttable or conclusive presumption of law. 
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However, the presumption that a person intends the natural and probable consequences 

of his or her conduct has repeatedly been disapproved of by Australian courts and 
ultimately rejected.637  

In lieu of a presumption of intention, the prosecution is entitled to rely on reasonable 

inferences drawn from a person's conduct in order to prove a person's state of mind such 
as intention.638  But what exactly is the difference between an inference of fact and a 
presumption of fact? 639 

Perhaps the best explanation is to be found in the judgment of Windeyer J in Valiance v 

R:64°  

The criminal law punishes wicked acts. It regards wickedness as in general depending 
upon the mind of the accused when he did the act charged. What a man does is often the 
best evidence of the purpose he had in mind. The probability that harm will result from a 
man's acts may be so great, and so apparent, that it compels an inference that he actually 
intended to do that harm. Nevertheless, intention is a state of mind. The circumstances and 
probable consequences of a man's act are no more than evidence of intention. For this 
reason this court has often said that it is misleading to speak of a man being presumed 
always to intend the natural and probable consequences of his acts. 

Inferences of fact are usually distinguished from presumptions in two respects. First, 

inferences of fact are said to be drawn from circumstantial evidence641  whereas 
presumptions take the place of evidence and presume the existence of a particular fact. 

Secondly, inferences of fact are said not to cast a persuasive or evidential burden on the 
defence; though they may result in a tactical burden being cast on the accused to adduce 
contrary evidence.642  On the other hand, the conventional view is that presumptions "assist 

637 Smyth (1957) 98 CLR 163; Parker (1963) 111 CLR 610. 
638 ValIance (1961) CLR 56 at 82 per Windeyer J. The matter of inferences was addressed by Murphy J 

in O'Connor (1980) 146 CLR 64 at 115: 
"If an eye-witness testifies that an accused aimed at, shot and killed the accused and if there were no 
admission and no more evidence, is the accused necessarily to be acquitted of murder because there 
is no presumption that he intended to kill or wound the deceased? To overcome this, it is said that the 
tribunal may make inferences and that the proper and only reasonable inference is that the accused 
did so intend." 

639 In O'Connor (1980) 146 CLR 64 at 115, Murphy J considered that the distinction was imperceptible 
such that in one breath the law was rejecting the presumption of intention but applying it under the 
label of "inference". According to his Honour "the inference is drawn because of the presumption". 

640 (1961) 108 CLR 56 at 62. 
641 Ligertwood A,Australian Evidence (3rd  ed, Butterworths, Sydney 1998) par 6.16, p  392: 

"Whether an inference of fact arises is a matter of general probability only, and all the circumstances 
must be examined in determining whether or not to draw a particular inference." 

642 Ligertwood, n 641, par 6.16, p392. 
The distinction between an evidential burden and a tactical burden is dealt with by C.R. Williams in 
"Placing the Burden of Proof' in Campbell and Walker (ed) Well and Truly Tried (The Law Book 
Company Limited, Sydney, 1982), p  290: 
"If the accused is charged with theft, for example, and the prosecution prove that he appropriated 
property belonging to another with intent to deprive the owner of it, then the jury are likely to draw the 
inference that the accused acted dishonestly. In such a case the evidential burden in respect of 
dishonesty is upon the prosecution, but the evidence is sufficient to satisfy that burden. The accused 
will thus bear an onus of leading evidence to suggest that his conduct was not dishonest or run the 
risk of being convicted. However, the burden thus cast upon him is not the evidential burden but rather 
the tactical burden." 
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in determining the incidence of the burden of proof upon a vital issue and once they have 

been isolated and the burden determined, the decision becomes one of fact, not 
presumption". 643  Presumptions are regarded as " a technique for allocating burdens of 
proof on particular issues of fact". 644 

The proposition that presumptions take the place of evidence and presume the existence 

of a particular fact is uncontroversial. However, the view of presumptions as a technique 
for the allocation of burdens of proof has been challenged by Williams: 

It is sometimes said that the operation of presumptions is to shift the evidential and even 
the legal burden of proof (See Cross on Evidence 2 d  Aust ed 84-85). However, this is not 
so. When one party establishes facts which give rise to a presumption he merely shifts the 
tactical burden onto the other party in a particularly strong sense. The other party is faced 
not merely with the likelihood of losing on that issue unless he produces contradictory 
evidence; he is faced with the certainty of doing so. The operation of a presumption is that 
it is sufficient, unless rebutted, to satisfy the requirements of a burden. It is not to shift a 
burden.645  

Williams' argument carries substantial weight. The distinction between an inference of fact 

and a presumption of fact appears to be negligible. An inference of fact constitutes 
evidence as much as a presumed fact. Inferences of fact and presumptions of fact are 
both evidentiary tools which assist the prosecution in discharging its evidential burden. 
The common law presumption of voluntariness, which in effect amounts to an inference of 
fact that accords with ordinary human experience, is a case in point. 

As noted earlier, subject to a few exceptions, voluntariness is a fundamental fault element 
of all offences.646  The prosecution bear both the legal and evidential burden in relation to 
the issue of voluntariness. However, in discharging that burden the prosecution is assisted 

In the example given by Williams, the prosecution bear both the legal and evidential burden in relation 
to the accused's state of mind. The accused, however, only bears a tactical burden of suggesting that 
he or she had an innocent state of mind. 
The author then refers to the distinction drawn by Lord Cross between the evidential and the tactical 
burden in R v Morgan [1976] AC 182: 
"Similarly in a case of rape, where the prosecution prove that the accused performed an act of 
intercourse with a female who was not in fact consenting. If the accused's defence is that he believed 
the victim was consenting, then he will bear the tactical, though not the evidential, burden of leading 
evidence to support this defence. This distinction between the evidential and the tactical burden was 
in the forefront of Lord Cross' mind in R v Morgan where he summarised, and accepted, the argument 
of counsel for the appellant in the following terms: 
'If the Crown adduces evidence to show that intercourse took place and that the woman did not 
consent to it then in the absence of any evidence from the defendant the jury will certainly draw the 
inference that he was aware that she was not consenting. So as a practical matter he is bound - if he 
wishes to raise the point - to give evidence to the effect that he believed that she was consenting and 
as to his reasons for that belief, and the weaker those reasons are the more likely the jury is to 
conclude that he had no such belief. But the issue as to the accused's belief in the woman's consent 
is before the jury from the beginning, and is an issue in respect of which the evidential burden is on 
the Crown from first to last. There is never any question of any evidential burden with regard to it 
being on the accused or of the judge withdrawing it from the jury'." 

643 Ligertwood, n 641, par 6.16, p  394. Ligertwood also states at par 6.17, p  395: 
"Presumptions only arise where there are good reasons for placing the burden of proof on one party 
rather than the other. They embody reasons for allocating the burden of proof." 

644 Ligertwood, n 641, par 6.15, p 391. 
645 Williams, n 642, p  274. 
646 See p  40; n 152. See also n 203. 
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by the presumption of voluntariness which was explained by Lord Denning in Bratty v 

Attorney-General for Northern Ireland 6471n the following terms: 

whilst the ultimate burden rests on the Crown of proving every element essential in 
the crime, nevertheless in order to prove that the act was a voluntary act, the Crown is 
entitled to rely upon the presumption that every man has sufficient mental capacity to be 
responsible for his crimes; and that if the defence wish to displace that presumption they 
must give some evidence from which the contrary may be inferred. 

The presumption of mental capacity of which I have spoken is a provisional presumption 
only. It does not put the legal burden on the defence in the same way as the presumption 
of sanity does. It leaves the legal burden on the prosecution, but nevertheless, until it is 
displaced, it enables the prosecution to discharge the ultimate burden of proving that the 
act was voluntary. Not because the presumption is evidence itself, but because it takes the 
place of evidence. In order to displace the presumption of mental capacity, the defence 
must give sufficient evidence from which it may reasonably be inferred that the act was 
involuntary. The evidence of the man himself will rarely be sufficient unless it is supported 
by medical evidence which points to the cause of the mental incapacity.648  

In R v Falconer 649  Mason CJ, Brennan and McHugh JJ dealt with the presumption of 

mental capacity, though their Honours did tend to blur the boundaries between a 

presumption and an inference of fact: 

In the absence of some contrary evidence, it is presumed-sub silentio, as Barwick CJ said 
[in Ryan (1967) 121 CLR 205 at 213 in a passage that their Honours had just quoted] - that 
an act done by a person who is apparently conscious is willed or done voluntarily. That 
presumption accords with, and gives expression to, common experience. Because we 
assume that a person who is apparently conscious has the capacity to control his actions, 
we draw an inference that the act is done by choice. Keeping steadily in mind that the 
concepts of will and voluntariness relate merely to what is done, not to the consequences 
of what is done, it would be an exceptional case in which a person, apparently conscious, 
committed an act proscribed as an element in a criminal offence without choosing to do 
so.... The presumption that the acts of a person, apparently conscious, are willed or 
voluntary is an inference of fact and, as a matter of fact, there must be good grounds for 
refusing to draw the inference. Generally speaking, grounds for refusing to draw the 
inference appear only when there are grounds for believing that the actor is unable to 
control his actions. Although the prosecution bears the ultimate onus of proving beyond 
reasonable doubt that an act which is an element of an offence charged was a willed act 
or, at common law, was done voluntarily (Woolmington v Director of Public Prosecutions; R 
v Mullen), the prosecution may rely on the inference that an act done by an apparently 

647 [1963] AC 386 at 413. 
648 The following extract taken for Lord Kilmour LC in Bratty v Attorney-General for Northern Ireland 

[1963] AC 386 at 407 is to a similar effect: 
"Nevertheless, one must not lose sight of the over-riding principle, laid down by this House in 
Woolmington's Case, that it is for the prosecution to prove every element of the offence charged. One 
of these elements is the accused's state of mind; normally the presumption of mental capacity is 
sufficient to prove that he acted consciously and voluntarily, and the prosecution need go no further. 
But if, after considering the evidence properly left to them by the judge, the jury are left in real doubt 
whether or not the accused acted in a state of automatism, it seems to me that on principle they 
should acquit because the necessary mens rea-if indeed the actus reus- has not been proved beyond 
reasonable doubt." 
See also Colvin, Linden and McKechnie, n 375, par 11.5 p 198: 
"The criminal law recognises a presumption of normal mental capacity, including the capacity to 
control one's actions: see Bratty v Attorney-General for Northern Ireland quoted in Falconer ...... The 
effect of this presumption is that an accused who alleges some mental disorder carries an evidentiary 
burden to put her or his mental capacity in issue. The prosecution ultimately carries the persuasive 
burden to prove any mental state which is necessary for criminal responsibility, including 
voluntariness. Yet, the persuasive burden need only be discharged if the accused has first discharged 
the evidentiary burden." 

649 (1990) 171 CLR 30 at 24. 
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conscious actor is willed or voluntary to discharge that onus unless there are grounds for 
believing that the accused was unable to control that act.650  

The presumption of voluntariness or mental capacity is not synonymous with the 

presumption of sanity. The difference was explained by Mason CJ, Brennan and McHugh 

JJ in R v Falconer: 651 

As Lord Denning pointed out in the passage quoted from Bratty, there is a difference 
between the presumption of mental capacity which is made as a matter of human 
experience and the legal presumption of sanity or sound mind. In this context, "mental 
capacity" means the capacity of a person to control his actions and we shall describe it in 
order to distinguish more clearly between the presumption which people make as a matter 
of human experience that a person has that capacity and the legal presumption that a 
person is sane or of sound mind. Section 26 of the Code makes provision for the latter 
presumption in these terms: 

'Every person is presumed to be of sound mind, and to have been of sound mind at any 
time which comes in question, until the contrary is proved.' 

Thus the inference, grounded in human experience, that an act done by an apparently 
conscious person is willed is supported by a rebuttable presumption, created by statute, 
that the actor is of sound mind when the act is done. Section 26 supplies what might 
otherwise be supplied by evidence and requires the jury to determine whether the act was 
willed on the footing that the accused was of sound mind when the act was done unless 
the accused establishes on the balance of probabilities that he was not of sound mind at 
the time. An accused bears no ultimate onus of proving that his act was willed but he does 
bear an evidential onus of rebutting the presumption that he had the capacity to control his 
actions and, if he chooses to discharge that onus by showing that he was not of sound 
mind, he must prove that proposition on the balance of probabilities. 

The presumption of voluntariness is no more than an "evidential" presumption. It is a tool 

that assists the prosecution in discharging its evidential burden. It is perhaps more 

properly viewed as a tool that alleviates the prosecution's evidential burden.652  Evidential 

presumptions shift neither the legal nor evidential burden to the defence; though they may 

cast a tactical burden on the accused. 

As Ligertwood, n 641, par 6.16, p  392, points out, it is often unclear whether courts are discussing 
evidential presumptions or mere inferences of fact. 

651 (1990) 171 C.L.R. 30 at 42. R v Radford (1985) 42 SASR 266 is in a similar vein. In that case King CJ 
at 272 closely examined the presumption of mental capacity: 
"It is a basic principle of the criminal law that a person is not guilty of a crime if the deed which would 
constitute it was not done in the exercise of the will to act: Ryan v R (1967) 121 C.L.R. 205 at 216 per 
Barwick CJ. If the actions which would otherwise amount to a crime are performed automatically and 
are not subject to the control and direction of the will, no crime is committed. The general onus which 
rests upon the prosecution in a criminal case extends, of course, to establishing that the acts said to 
constitute the crime were performed in consequence of the exercise of the will. The law recognises a 
presumption of mental capacity which is sufficient to establish that an accused person acted pursuant 
to an exercise of the will unless the presumption is displaced by evidence which leaves the jury in 
doubt as to whether or not the actions were voluntary. The presumption does not affect the legal 
burden which remains on the prosecution; it supplies, however, the place of evidence as to 
voluntariness unless displaced by actual evidence raising a reasonable doubt as to voluntariness: 
Bratty vAttorney-General for Northern Ireland, per Lord Kilmour LC at 407 and Lord Denning at 413." 

652 The presumption acknowledges the inherent difficulty the prosecution might face in having to prove in 
every case that the accused's actions were voluntary or not involuntary. However, the presumption of 
voluntariness is not a mere fiction to overcome the evidentiary difficulties confronting the prosecution: 
it is a presumption that accords with and gives expression to common experience: Falconer (1990) 
171 CLR 30 at 40 per Mason CJ Brennan and McHugh JJ. 
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The burden that shifts to an accused by reason of the presumption of voluntariness is 

immediately distinguishable from the evidential burden that an accused carries in relation 

to matters of excuse and justification. The burden is not imposed because the defence 

seeks to raise an issue independently of the elements of an offence. The burden relates to 

an issue already raised by the prosecution, namely, the voluntariness of the accused's 

conduct. The burden, and a tactical one at that, relates to the corollary of the presumption, 

that is, involuntariness. If the accused wishes to challenge the voluntariness of his or her 

conduct, then he or she bears a tactical burden to adduce contrary evidence to create a 
reasonable doubt that their conduct was voluntary. 

The position an accused finds himself in consequent upon the operation of the 
presumption of voluntariness is analogous to that of the accused who when faced with 

prima facie evidence of the elements of an offence must, as a tactical measure, adduce 
contrary evidence in order to avoid the risk of being found guilty of the offence. 

A close examination of the so-called defence of automatism (that is, sane automatism) 

illuminates the relationship between the presumption of voluntariness and a failure of proof 
defence. Contrary to some theoretical approaches,653  automatism is a failure of proof 
defence. 

One commonly sees statements to the effect that the accused bears the evidential burden 
with respect to the "defence" of automatism, which is predicated upon the notion of 
physical involuntariness.654  Such statements, viewed out of context, might suggest that 
automatism raises issues which are independent of the elements of an offence and related 

to matters of excuse. However, the truth of the matter is that automatism relates to the 

issue of voluntariness, a fault element which, subject to some minor exceptions, is basic to 
all offences.655  A defence of automatism denies that the proscribed conduct was 
voluntary656: no independent issue is raised by a plea of automatism. A burden is imposed 
on an accused, who seeks to rely upon the defence of automatism, only because of the 

operation of the presumption of voluntariness which, as noted before, is an evidentiary tool 
which assists the prosecution in proving that the proscribed conduct was voluntary.657  The 

653 See for example Robinson, n 434 at 221. 
654 See for example Williams, n 642, p  288 where the author cites the following authorities in support of 

that proposition: Hill v Baxter [1958] 1 OB 277; R v Carter [1959] VR 195, 111; Ryan v R (1967) 121 
CLR 205, 213-216. See also Gillies, n 16, p  258: 

While it is now accepted that the prosecution bears the ultimate burden of disproving a defence of 
automatism beyond reasonable doubt, as part of proving its case, it is equally clear that ... ... D has 
imposed upon her or him the evidential burden in respect of the defence. Unless D can discharge this 
evidential burden, D is not entitled to have the issue of automatism left with the jury (or other tribunal 
of fact). That such an obligation is cast upon D reflects the general rule of evidence, which requires 
that a person must point to or adduce evidence tending to show that a given fact existed or exists, 
before this factual issue may be considered by the tribunal of fact." 

655 See p  40; n 152. See also n 203. 
656 The Laws of Australia, n 173, par 170, pp  162-163 where it is stated: "A defence of automatism is 

equivalent to a denial of voluntariness : see Ryan v R (1967) 121 CLR 205 at 214 per Barwick CJ; R 
v Pantellic (1973) 1 ACTR 1; R v Dodd (1974) 7 SASR 151." 

657 See p139. 
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burden imposed upon the accused requires only that he or she adduce credible evidence 

which points to the involuntary nature of the conduct in question. 

Intoxication is often referred to as a defence; but it is not in itself a defence. Evidence of 

intoxication may be relevant to a failure of proof defence.658  According to the common law 
in Australia, intoxication (whether self-induced or unintentional) may indirectly relieve a 

person of criminal responsibility: it may provide a basis for negating voluntariness or a 

mental element of an offence such as intention, either basic or specific.659  The issue of 
intoxication is inextricably linked to the elements of an offence. Evidence that the accused 

was intoxicated at the time of the alleged offence is almost invariably disclosed during the 

course of the prosecution case. Secondly, the prosecution may be more than happy to rely 

upon evidence of the accused's state of intoxication.660  If an accused seeks to deny that 
he or she acted with the requisite intent on the basis of intoxication, then the accused 

carries a tactical burden of adducing evidence of intoxication to such a degree as to 
undermine the existence of the requisite intent. If an accused seeks to deny the 

voluntariness of his or her conduct due to intoxication, then a tactical burden of adducing 
evidence of involuntariness (due to intoxication) will fall upon the accused by reason of the 
operation of the presumption of mental capacity. 

Of course, the common law presently recognises the relevance of intoxication to the 
defence of insanity.661  However, as shown by earlier analysis, the issue of insanity is a 
matter that more properly goes to proof of criminal wrongdoing.662  According to that 
analysis, insanity is in fact a failure of proof defence. In the context of insanity, evidence of 
intoxication remains relevant to a failure of proof defence. 

658 At common law no distinction is drawn between self-induced intoxication or unintentional intoxication. 
However, in some jurisdictions, such as the Criminal Code (NT), evidence of involuntary intoxication 
may be raised to establish a positive defence of intoxication: The Laws of Australia , n 173, par 139, p 
169. 
R v Connor (1980) 146 CLR 64. 

660 In R v O'Connor (1980) 146 CLR 64 at 114 Murphy J said: 
The inferences to be drawn from intoxication are not all one way: evidence of intoxication may result 

in absence of proof beyond reasonable doubt of mens rea, or in a more ready acceptance that mens 
rea exists on the supposition that intoxication reduces inhibitions." 
See also the following comment made by Mr G Flatman 00 , Victorian Director of Public Prosecutions 
to the Victorian Law Reform Committee: 
From our perspective we are quite happy to live with intoxication as a fact that the jury can take into 

account along with all the other facts because we find that , as a matter of reality, it is two- edged. 
Once it is raised it also raises very clearly the fact that it reduces a person's inhibitions. It makes 
people less likely to have the capacity to have the same self-control that they might have when sober; 
and it might explain to a jury why someone might do something that otherwise would be quite out of 
character." : The Victorian Law Reform Committee Report May 1999 Criminal Liability for Self-Induced 
Intoxication ,p 110. 
Evidence of intoxication may be relied upon by the prosecution for other reasons, for example it may 
be relied upon to show negligence or recklessness or the prosecution may try to neutralise evidence 
of self-induced intoxication by showing that the accused became drunk in order to commit a particular 
offence: The Laws of Australia, n 173, par 141, p  142. 

661 Intoxication, whether self-induced or unintentional, may operate on some pre-existing mental or 
physical condition so as to produce a state of mind which falls within the description of mental 
disease: The Laws of Australia, n 173, par 155, p  185. 

662 See pp  44-50. 
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(ii) Excuses and justifications and evidential burdens 

One of the distinctive features of excuses and justifications is that they cast an evidential 

burden upon the accused. That burden is distinguishable from the general evidential 

burden imposed upon the prosecution during the course of a criminal law prosecution. It is 

also distinguishable from the tactical-evidential burden that shifts to an accused by virtue 

of the operation of the presumption of voluntariness. 

As stated in Woolmington v Director of Public Prosecutions 663  the prosecution bears a 
legal (persuasive) burden of proving every element of an offence and also the legal burden 

of disproving any matter of excuse or justification in respect of which the accused has 

discharged an evidential burden of proof. It is only proper that the prosecution should 
shoulder the legal burden in respect of both the elements of an offence and matters of 

excuse and justification. Criminal responsibility is an all embracing concept. It involves not 
only proof of the constituent elements of an offence, that is, criminal wrongdoing, but also 

the absence of any defence justifying or excusing criminal wrongdoing. The dual burden 
carried by the prosecution is entirely consistent with the presumption of innocence that 

underpins the operation of the criminal law. According to that presumption, a person is 

innocent until proven guilty. Proof of guilt depends upon a positive finding that the person 
is criminally responsible for the proscribed conduct. 

Although the prosecution bears the onus of proving beyond reasonable doubt the absence 

of any defence of an excusatory or justificatory nature, the prosecution, in discharging that 
legal burden, does not bear an evidential burden, at least in the first instance. It is not 
incumbent upon the prosecution to adduce, at the outset, evidence tending to disprove the 

existence of a defence based on excuse or justification. The accused carries the evidential 
burden of raising matters of excuse or justification. 

As excusatory and justificatory defences involve separate issues which arise 

independently of the elements of an offence, it is only logical that the accused should bear 

an evidential burden with respect to matters of justification and excuse: it is for the 
accused to raise the issue. 

There are other sound reasons for imposing an evidential burden on the accused in 

relation to matters of excuse and justification. Excuses and justification operate to relieve 

an accused from criminal responsibility for a proven offence.664  It seems only appropriate 
under those circumstances to require the accused to, in effect, show cause why he or she 

should not bear criminal responsibility for the offence. Matters of excuses and justifications 

are usually, and largely, within the peculiar knowledge of the accused. Furthermore, until 

such time as there has been an indication from the accused that he or she intends to rely 

663 [1935] AC 462. 
664 Gillies, n 16, p 204. 
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upon a defence based on either justification or excuse and indicates the general nature of 

that defence, the prosecution is unable to make any informed decision as to the evidence 

it should adduce. Finally, if it were incumbent upon the prosecution to lead evidence on 

every conceivable defence open to the accused, then criminal trials would become unduly 

protracted, particularly in cases where the accused does not seek to rely upon any matter 

of excuse or justification whatsoever, or proposes to confine his or her defence to one of a 

range of available defences. These are all good practical reasons for imposing an 
evidential burden on the accused in relation to excuses and justifications. 

The evidential burden imposed on accused does not require the accused to prove the 
existence of the particular excuse or justification sought to be relied upon: 

The evidential burden is not.....concerned in itself with proof of the existence of a fact. The 
evidence referred to as satisfying, or "discharging" the evidential burden, need not go 
anywhere near proving its existence, not even according to the civil standard of proof. The 
courts have not agreed upon a formula expressing the degree of persuasiveness required 
- rather, the decisions disclose a variety of formulae but the underlying idea is that the 
evidential burden is discharged when the evidence is such as to put the fact genuinely in 
issue. It has been said, for instance, that this evidence must reasonably put the existence 
of the fact in issue, make it a genuine issue, fairly raise it as an issue, render its existence 
a reasonable possibility, give rise to a reasonable inference of the existence of this fact, 
and so on.665  

Once the accused has discharged the evidential burden, the prosecution carry the legal 

burden of negativing beyond reasonable doubt the claimed excuse or justification. That 
necessarily imposes an evidential burden on the prosecution to adduce evidence 
contradicting or rebutting the existence of the defence raised by the accused. 

H. THE DISTRIBUTION OF LEGAL AND EVIDENTIAL BURDENS OF PROOF 
UNDER THE CRIMINAL CODE (NT) 

The distribution of legal and evidential burdens of proof under the Criminal Code (NT) is 
confused because the Code lacks a coherent theory of criminal responsibility which has 
the capacity to determine the incidence of burdens of proof. The Code's conflation of 

offence and defence elements is the major source of confusion. 

The Code's conflation of offence and defence elements presents substantial difficulties. A 

consequence of that approach is that the defence carries an evidential burden with respect 
to not only justificatory and excusatory defences666  but also in relation to the elements of 
an offence. Section 31, which treats the absence of an essential mental element of an 
offence as an excuse, casts an evidential burden on an accused who seeks to deny a 

requisite mental element of an offence: if an accused denies either intention or 

665 Gillies, n 16, pp 22-23. 
666Woolmington v Director of Public Prosecutions [1935] AC 462. 
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recklessness it is for him or her to raise the issue. This approach runs contrary to the 

theory of wrongdoing and excuses and justifications presented in this thesis; it also runs 

contrary to the analysis of the incidence of burdens of proof undertaken in the preceding 

section. 

Furthermore, the imposition on an accused of an evidential burden in relation to the 

matters dealt with in s 31 cannot be reconciled with the presumption of innocence created 
by s 5 of the Code.667  The purpose behind the statutory presumption of innocence is to 

impose upon the prosecution the persuasive or legal burden of proof in criminal 

proceedings: in other words an accused is presumed to be innocent until the prosecution 

has proved the accused's guilt beyond reasonable doubt.668  The Code's presumption of 
innocence reflects the fundamental common law principle enunciated in Woolmington v 
Director of Pub/ic Prosecutions.669  Although Woolmington is silent as to the incidence of 
the evidential burden in relation to the elements of an offence,67°  it has generally been 
accepted that the party who carries the legal burden also carries the evidential burden.671  

Can the imposition of an evidential burden on the accused in relation to the matters dealt 
with in s 31 be justified on some other basis? An argument could be mounted, at least in 
relation to the intent provisions of s 31, that the accused bears an evidential burden 

because of a presumption of voluntariness. That argument is problematical on a number of 
grounds. 

Unlike the position under the Griffith Codes672  and the Tasmanian Code,673  there is no 
express reference in the Criminal Code (NT) to a requirement that a person can only be 
held criminally responsible for voluntary or willed conduct. Despite its wording, the intent 
provisions of s 31 have been construed as importing a requirement that the act or 
omission constituting an offence be done voluntarily. Put another way, s 31 excuses a 
person from criminal responsibility when the act or omission was not "intended" in the 
sense that it was not voluntary.674  Similarly, the Code is completely silent on a 
presumption of voluntariness.675  Presumably, the common law presumption applies.676  

667 Section 5 provides: 
"Every person is presumed to be innocent until the contrary is proved." 

668 Heydon J.D ,Evidence Cases and Materials (3" ed, Butterworths, London, 1991), p  46. 
669 [1935] AC 462. 
670 In Woolmington, discussion of the evidential burden was confined to excuses and justifications, with 

particular emphasis on the defence of insanity, in respect of which the accused carries both the legal 
and evidential burden. 

671 Waight P.K and Williams CR, Evidence: Commentary and Materials (419  ed, The Law Book Company 
Limited, Sydney, 1995), p  63 

672 Section 23 of the Queensland and Western Australian Criminal Codes provides: 
"Subject to the express provisions of this Code relating to negligent acts or omissions, a person is not 
criminally responsible for an act or omission which occurs independently of the exercise of the 
will ... ....... 

673 Section 13(1) of the Criminal Code (Tas) provides: 
"No person shall be criminally responsible for an act unless it is voluntary and intentional..." 

674 Justice Kearney, The Willing Worker: Section 31 of the Criminal Code, a paper prepared for the 
Annual Conference of members of the Office of Director of Public Prosecutions, Kakadu, NT, 28 
March 1998, pp  22-23. See also Maurice v R (1994) 117 FLR 200 at 206-207 per Gray A-J; Pollard v 
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Assuming the validity of the general line of authority in the Territory, it is arguable that s 31 

imposes an evidential burden on the accused in relation to the issue of voluntariness (that 

is, absence of intent) by reason of a presumption of voluntariness; and that burden is in 

addition to the evidential burden imposed by the section on account of it being an excuse. 

If that be a correct analysis of the operation of s 31, then the section merges and confuses 

two different types of evidential burdens, each performing different functions in a criminal 
law prosecution. 

However, the view that the principle of voluntariness is encapsulated in the intent 
provisions of s 31 is problematical. In Part 3 the Code's treatment of the notion of 

voluntariness is comprehensively analysed. It is suggested that the requirement of 

voluntariness under the Code might arise in two other ways, independently of the 
operation of s 31. The first is that the requirement inheres in the notion of an "act": an act 
is not an act unless it is voluntary.677  The second is that, in the absence of an express 

reference to a requirement for voluntary conduct, the common law principle operates 
under the Territory Code. 678 

TIO (1997) 114 NTR 9 at 17 per Bailey J. See also the Review of Commonwealth Criminal Law, 
General Principles Relating to Criminal Responsibility (Discussion Paper No 21) May 1989, p  20 
where it was noted that the terms of s 31 "are no doubt intended to embrace the concept of 
voluntariness". 

675 Section 6 of the Code ( now repealed) created a presumption of normality of mind : "Every person is 
presumed to be of normal mind and to have been of normal mind at any time that comes in question 
until the contrary is proved." That provision has generally been equated with the common law 
presumption of sanity which is quite different to the presumption of voluntariness: The Laws of 
Australia, n 173, par 108 p  141; see also Keighran vLowndes (1996)5 NTLR 140. 
Section 6 has been replaced with s 43D of the Criminal Code Amendment (Mental Impairment and 
Unfitness to be Tried) Act 2002, which came into force on 15 June 2002. Section 43D provides: 
"(1) A person is presumed not to have been suffering from a mental impairment unless the contrary is 
proved. 
(2) The party raising the defence of mental impairment bears the onus of rebutting the presumption 
specified in subsection (1)." 
This section is to be read in conjunction with s 43C, which was referred at n 577, and the definition of 
"mental impairment" in s 43A. Mental impairment is defined as including senility, intellectual disability, 
mental illness, brain damage and involuntary intoxication. 
It should be noted that automatism may be caused by a variety of factors such as concussion, 
intoxication, epilepsy, arteriosclerosis, diabetes, cerebral tumour, psychological trauma and 
sleepwalking. The definition of mental impairment, and hence the presumption of competence in s 
43D, does not, with the exception of involuntary intoxication, cover the usual categories of automatism 
(that is, involuntary conduct). Cf the presumption formerly contained in s6 which, because of the 
definition of abnormality of mind, had a tendency to straddle the presumption of sanity and the 
presumption of voluntariness. "Abnormality of mind" was defined as meaning "abnormality of mind 
arising from a condition of arrested or retarded development of mind or inherent causes or induced by 
disease , illness or injury". 

676Mullen (1938) 59 CLR 124. Although the Criminal Code (Old) contains no express provision creating a 
presumption of voluntariness, the High Court in R v Falconer (1990) 171 CLR 30 was prepared to 
recognise the operation of the common law presumption under that Code: see p  139. See also The 
Laws of Australia, n 10, par 207, p  187 where the authors state: 
"There is no express reference to a requirement for voluntary or willed conduct in the Criminal Code 
(NT). Nevertheless, the common law principle presumably operates in that jurisdiction." 

677 This possibility is mentioned by Blokland, n 37 at 78. See the definition of an "act" ins 1 of the Code: 
'Act' in relation to an accused person, means the deed alleged to have been done by him; it is not 

limited to bodily movement and it includes the deed of another caused, induced or adopted by him or 
done pursuant to a common intention." 

678 See n 676, above. 
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If in fact the voluntariness requirement is derived from a source other than s 31, then 

voluntariness would be treated very differently under the Code to other mental elements of 

an offence such as intention and recklessness. Consistent with the approach at common 

law, voluntariness would be treated as a positive requirement. An accused would, by virtue 

of the presumption of voluntariness, bear an evidential burden in the event that he or she 
claimed that their conduct was involuntary. On the other hand, proof of intention or 

recklessness would not be a positive requirement for criminal responsibility: on the 
contrary, in accordance with s 31, absence of either of those mental states would excuse 

criminal responsibility. The accused would bear an evidential burden679  in relation to the 
absence of intention or recklessness. If that is how the Code operates, then its differential 
treatment of the fault elements of an offence - voluntariness, intention and recklessness - 
is unprincipled and arbitrary, and cannot be sustained in light of the theory of criminal 
wrongdoing and defences advanced by this thesis. 

The treatment of s 31 as an excusatory provision and the concomitant allocation of an 

evidential burden on the accused gives rise to a further difficulty and a fundamental 
inconsistency in the Code's structure. Many offence-creating provisions of the Code 

prescribe their own mental element. The interaction between those specific mental 
elements and the general mental elements of s 31 will be discussed at length in Part 2.680  

It is sufficient at this stage to say that in some cases part of the physical elements of an 
offence might be subject to the general mental element provisions of s 31 whereas the 
remaining part stands to be governed solely by the specific mental element prescribed in 
the offence-creating provision. The Code makes no explicit reference to the incidence of 

burdens of proof in relation to specific mental elements contained in the definition of an 

offence. Presumably, the effect of ss 5 and 440(1) of the Code is that the prosecution 
bears both the evidential and legal burden with respect to those elements: no evidential 

burden is imposed on the accused. This is to be contrasted with the evidential burden 
carried by an accused with respect to those mental elements which are imported into the 
definition of the offence by the provisions of s 31. No sensible distinction can be drawn 

between the general mental fault elements in s 31 and those specified in an offence-
creating provision. The Code's differential allocation of burdens of proof is again arbitrary 
and lacks a principled basis. 

The relationship between intoxication and s 31 and the concomitant burdens of proof is 
one of the untidiest areas of the Code. 

Section 7(1) of the Code, a rather peculiarly worded provision, reads as follows: 

Evidential burden, in this context, means the evidential burden that attaches to matters of excuse and 
justification. It is to be distinguished from the tactical -evidential burden occasioned by the presumption 
of voluntariness. 

680 See pp  164-207. 
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(1) In all cases where intoxication may be regarded for the purposes of determining 
whether a person is guilty or not guilty of an offence - 

it shall be presumed that, until the contrary is proved, the intoxication 
was voluntary; and 

unless the intoxication was involuntary, it shall be presumed evidentially 
that the accused person foresaw the natural and probable consequences of his 
conduct. 681 

This section acknowledges that evidence of intoxication may be relevant to the 

determination of criminal responsibility in the Northern Territory.682  

Section 318 of the Code also acknowledges the relevance of intoxication to the 

determination of criminal responsibility: 

Upon an indictment charging a person with murder, manslaughter or any other offence 
against the person, if he is found not guilty of the crime charged or any other offence of 
which he might otherwise be found guilty upon that indictment by reason of the provisions 
of Section 31 or intoxication, other than intoxication of such a nature that the provisions of 
Section 35 apply, he may be found guilty alternatively of the offence defined by Section 
154 with or without any of the circumstances of aggravation therein set out. 

Evidence of intoxication is relevant to a determination of criminal responsibility under s 

31 .111  As very succinctly put by Justice Nader: 

intoxication can operate as a defence (again, improperly so called) only 
indirectly in as much as it may arouse doubt as to the accused's intention or foresight and 
if it does so it operates by virtue of Section 31 684 

The relationship between voluntary intoxication and s 31 can be viewed from another 

angle. The statutory presumption contained in s 7(1)(b) of the Code can be overcome by 

raising a defence (or more properly an excuse") pursuant to s 31 of the Code which 

excuses criminal responsibility for an act, omission or event where intention or foresight is 

absent or, where given foresight, an ordinary sober, person would still have done the 

relevant act or made the relevant omission.685  

681 In its original form, s 7 provided: 
"In all cases where intoxication may be regarded for the purposes of determining whether a person is 
guilty or not guilty of an offence, until the contrary is proved, it shall be presumed that: 

the intoxication was voluntary; and 
unless the intoxication was involuntary, the accused person foresaw the natural and probable 

consequences of his act and intended them." 
The previous section embraced the presumption that an accused person intends the natural and 
probable consequences of his conduct. It placed an insuperable burden on an accused to prove that 
"he did not foresee nor intend the natural consequences of his conduct in circumstances where, for 
example, he has absolutely no recollection of the events leading to his arrest" : see the letter dated 17 
November 1983 of the then Prime Minister of Australia to the then Chief Minister of the Northern 
Territory objecting to the provisions of s 7. 

682 Note s 154(5) of the Code which provides that voluntary intoxication may not be regarded for the 
purposes of determining a person's guilt in relation to a crime defined by s 154 (that is,dangerous act 
or omission). 

683 This view of the Code was recently adopted by the Victorian Law Reform Committee in its May 1999 
Report, Criminal Liability for Self-Induced Intoxication ,par 3.64, p  49. 

684 Justice Nader, n 308, p  23. 
685 Editor's Note to Megan Bowman article entitled "Dealing with the Drunk's Defence" Alternative Law 

Journal Vol 24 No 5 October 1999 233 at 237. 
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On either view, evidence of voluntary intoxication is relevant to the absence of either 
intention or recklessness. Accordingly, voluntary intoxication is regarded as being relevant 
to a matter of excuse (s 31). This runs contrary to the analysis undertaken by this thesis 
which treats intoxication as a matter going to proof of criminal wrongdoing. 

In Charlie v R686  the Court attempted to explain the nature and effect of the relationship 
between voluntary intoxication and the presumption in s 7(1)(b) of the Code. 

Martin CJ offered the following explanation of the effect of s 7(1)(b): 

Here, the basic fact is that the intoxication was not involuntary, from which the conclusion 
is drawn that the accused foresaw the natural and probable consequences of his conduct. 
The effect of the provision is that the presumption may be made, and thus provide some 
evidence of that fact. That does not disturb the burden of proof resting upon the Crown to 
show beyond reasonable doubt that the accused foresaw the possible consequences of his 
conduct as required by s 31. What must be looked at is the whole of the evidence including 
the presumed fact. However, the burden or onus of proof remains with the Crown (see also 
Ligertwood,Australian Evidence, 2nd  edition par 16 and 6.17) 687  

Angel J took a similar view of the section: 

Section 7(1)(b) establishes an evidentiary presumption only. There is no shift of the burden 
of proof. It is for the Crown throughout to prove its case beyond reasonable doubt. Section 
7(1)(b) permits a jury to draw an inference in the absence of any evidence to the contrary. 
In the present case there was evidence of intoxication and a question for the jury was 
whether, given that evidence, the appellant at the time of the stabbing foresaw the death of 
the deceased as a possible consequence of his conduct. It was incumbent upon the Crown 
throughout to prove that element. It was not open for the jury simply to presume that the 
appellant foresaw the possibility of death because of s 7 without considering the evidence 
of intoxication. The jury was to have regard to all the evidence and consider whether the 
Crown had proved the necessary element beyond reasonable doubt.68° 

Kearney J, the third member of the Court, agreed with the views of the Chief Justice and 
Angel J as to the effect of s 7(1) (b) of the Code.689  

It is beyond the scope of the present thesis to examine the policy considerations which 
underpin the statutory presumption in s 7(1)(b) and the hurdles it presents to those 
accused who seek to raise intoxication as a defence. The present discussion is confined to 
the practical difficulties occasioned by the interaction of s 7(1)(b) with s 31 and other 
aspects of criminal responsibility. 

See also the comments made by Devereux as to the barriers, under the Code, to intoxicated persons 
seeking to rely upon a defence under s 31: 

A voluntary intoxicated person who did not intend the consequences of his act, but nonetheless 
foresaw it through his drink-coloured mind as a possible consequence, would not be able to rely upon 
the defence if a reasonable and sober person would not have done the acts the accused did. 
The most likely avenue of defence would, therefore, be for an accused to deny intending or foreseeing 
the act, omission or event he caused......: Devereux J, Intoxication in the Northern Territory Criminal 
Code, a paper presented to the Criminal Law Interest Group, AULSA (1987), p  19. 

686 (1998) 7 NTLR 152. 
687 (1998) 7 NTLR 157. 
688 (1998) 7 NTLR at 170-171. 
689 (1998) 7 NTLR at 168. 
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The presumption created by s 7(1)(b) is in the nature of an evidential presumption. It shifts 

neither the legal nor evidential burden to the accused: it merely imposes a tactical burden 

on the accused to adduce evidence to the contrary in much the same way as the 

presumption of voluntariness. As previously noted, the presumption in s 7(1)(b) might be 
displaced by raising a defence under s 31 P690  However, in order to raise a defence under s 
31 the accused must discharge an evidential burden,691  as distinct from the merely tactical 
burden imposed by s 7(1)(b). Either way the accused must adduce evidence of 
intoxication that goes beyond the mere fact of intoxication - the evidence must go to the 
degree of intoxication as a basis for negating either intention or recklessness. 692 

The relationship between s 31 and s 7(1)(b) is circular, and the interaction between the 

two provisions leads to the intermingling of tactical and evidential burdens which, in turn, 
results in the creation of a random patchwork to which there is no rhyme or reason. The 

problem could be simply cured by treating s 31 as an inculpatory provision dealing with the 

elements of an offence, and allowing intoxication to form the basis of a failure of proof 
defence. However, in that regard, the prosecution would be assisted by the evidential 

presumption in s 7 in much the same way as it is assisted by the presumption of 
voluntariness. 

The issue of intoxication is also relevant to the existence of specific mental elements 
prescribed by the Code's offence-creating provisions. Where an accused seeks to deny a 
mental element specified by an offence-creating provision on the basis of intoxication, he 
or she only carries the tactical burden occasioned by the presumption in s 7(1)(b). The 

accused does not carry a concurrent evidential burden of the type imposed by s 31. This 

approach is more consistent with the treatment of intoxication as a "failure of proof' 
defence, and fits more readily into the framework of the theory of criminal wrongdoing and 

excuses and justifications advanced by this thesis. However, the Code's treatment of the 
relationship between intoxication and specific mental states is inconsistent with its 

690 See p147. 
... The evidential burden under s 31 exists whether or not an accused seeks to deny intention or 

recklessness in a general sense or on some specific ground such as intoxication. 
692 The considerable barriers erected by the combined operation of ss 7 and 31 to accused persons 

seeking to rely upon a "defence" of intoxication has been remarked upon by various commentators: 
see for example Devereux, n 685, p  19. See also the following observation made by Justice Nader in 
relation to the amendment to s 7: 
It is true that the presumption that the accused intended the natural and probable consequences was 

in terms removed, but is it not almost a mere play on words to say that an accused foresaw a 
consequence but to hold back from saying that he intended it? Indeed, a number of academic writers 
have questioned whether to say that a result is intended means any more than to say that it is 
foreseen as a consequence of action with sufficient degree of likelihood.": Justice Nader, n 308, p  18. 
The evidential presumption not only provides evidence of recklessness in terms of s 31 but is 
sufficiently pitched to also provide evidence of intention as required by s 31. The presumption created 
by s 7(1) (b) comes perilously close to treating self-induced intoxication as a species of mens rea, that 
is, mens rea in the form of recklessness being inferred from the fact of voluntary intoxication. This 
theory of recklessness was firmly rejected by the High Court in R v O'Connor (1980) 146 CLR 64. It is 
possible that the drafters of the Code had in mind the Majewski based English common law position 
which confines the defence" of intoxication to offences of specific intent. 
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approach to the interrelationship between intoxication and the general mental states 

prescribed by s 31. Although the difference may be somewhat academic693  it is important 
to maintain doctrinal consistency and with it correspondingly consistent burdens of proof. 

The common law recognises the relevance of voluntary intoxication to the notion of 
voluntariness.694  If an accused denies voluntariness on the grounds of self-induced 

intoxication, then he or she must adduce evidence of intoxication in order to displace the 
presumption of voluntariness and to raise a reasonable doubt as to the voluntariness of his 

or her conduct. The relationship between voluntary intoxication and voluntariness under 
the Criminal Code (NT) is very unclear and confused. 

As noted earlier, there has been a judicial trend to treat the intention provisions of 

s 31 as embracing the voluntariness requirement.695  According to this approach, an 
accused's denial of intention, on the basis of intoxication, would amount to a denial of 
involuntariness. Consistent with the characterisation of s 31 as an excuse provision, the 

accused would carry a general evidential burden of raising the issue of involuntariness. 

The accused would, at the same time, face a tactical burden created by any presumption 
of voluntariness. 696  In addition, an accused who seeks to deny voluntariness on the basis 
of intoxication would face a tactical burden occasioned by the evidential presumption in s 
7(1)(b) of the Code •697 

If, however, voluntariness is dealt with outside the scope of s 31 as suggested earlier,698  
then an accused, seeking to deny voluntariness on the grounds of intoxication, would be 

relieved of the general evidential burden attaching to excuses, but would still have to 
discharge the tactical burden cast by s 7(1)(b) as well as any tactical burden imposed by a 
presumption of voluntariness. 

As presently drafted, the Criminal Code (NT) consists of a hotchpotch of undifferentiated 
evidential and tactical burdens, none of which can be reconciled within a sound and 
coherent theory of criminal responsibility. The present approach to the incidence of 

evidential burdens is unduly complicated, inconsistent and confused. It is unintelligible to 

those who have to administer the Code and to those who are subject to its provisions. 

The distribution of legal, evidential and tactical burdens of proof under the Criminal Code 
(NT) with respect to the fault elements of offences - voluntariness, intent and 
recklessness - and matters of excuse and justification is in urgent need of clarification by 

693 Whether or not an accused bears a tactical or evidential burden, he or she will be required to adduce 
the same amount of contradictory evidence. 

694 R v O'Connor (1980) 146 CLR 64. 
695 See p144, n 674. 
696 As to how a presumption of voluntariness might arise under the Code see p  144, n 676. 
697 Note that the evidential presumption goes much further than a presumption of voluntariness: it 

extends to foresight which necessarily involves the exercise of volition. 
698 See p  146. 
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way of legislative reform. 699  The various burdens need to be differentiated in a way which 
accords with a coherent theory of criminal responsibility. The combined theory of criminal 
wrongdoing and defences put forward by this thesis provides a possible solution to this 
very vexed area of the Northern Territory Criminal Code. 

CONCLUSIONS 

It is imperative that a criminal code be based on a consistent and rational set of principles 
of criminal responsibility.700  The Criminal Code (NT) lacks a sound and coherent theory of 
criminal responsibility which adequately explains the relationship between the elements of 
offences and excusatory and justifcatory defences and which is, at the same time, capable 
of defining the structure of a criminal law prosecution and rationalising the legal, evidential 
and tactical burdens of proof that permeate a criminal law prosecution. The theory of 
wrongdoing and defences presented in this Part professes to meet those fundamental 
requirements, and is put forward for the consideration of the Northern Territory legislature 
and legislators in any other jurisdiction who are contemplating reform of their criminal 
codes. 

1. Criminal responsibility for an offence 

The concept of an offence lies at the heart of the theory of criminal responsibility 
developed by this thesis. It is suggested that the Northern Territory legislature give serious 
consideration to introducing a statutory definition of "offence" into the Code. 

699 This problem is not unique to the Criminal Code (NT). There is presently a lack of certainty in Anglo-
Australian criminal law as to the incidence of the legal and evidential burdens in a criminal trial: 

"On some issues the authorities are clear in placing an evidential burden upon the accused, for example, 
self-defence, provocation, duress, automatism and honest and reasonable mistake of fact. Once 
these issues are properly raised the prosecution must prove their absence beyond reasonable 
doubt.... 

Where other issues are concerned, authorities are not so clear in determining whether an issue is a 
separate issue to be raised by way of defence, or merely one aspect of a more general issue to be 
raised and proved by the prosecution. For example, accident may be regarded as such an integral 
aspect of malice aforethought that in every case the prosecution bears the evidential and persuasive 
burden of negativing the possibility of accident. Similarly, in a rape case, the issue of whether the 
accused could reasonably have believed the victim to have consented to the intercourse is so integral 
to establishing the mens rea by the prosecution that no evidential burden should be placed upon the 
accused in respect to this as a separate issue, and in every case the prosecution must adduce 
evidence and show that there is no reasonable doubt that the accused could have held this belief. Of 
course, unless there is some evidence suggesting such a mistaken belief the inference from the 
evidence tendered will usually be that no such belief could have been held, so that there is a tactical 
burden upon the accused to either personally give evidence or point to information from which the 
possibility of a mistaken belief may be inferred. But there is no formal obstacle to pass the judge 
before arguing the issue before the jury.": Ligertwood, n 641, par 6.5, p  382. 

700 In its Final Report, December 1992, p  17, the Criminal Law Officers Committee of the Standing 
Committee of Attorneys General recognised this as a matter of paramount importance. 
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As presently drafted, the Code does not contain a statutory definition of an "offence". 
Section 2 of the Code, 701  which is headed "Commission of an Offence", does not amount 
to a definition of an "offence".702  Section 2 appears in Division 1 of Part I of the Code 

which is headed "Introductory Matters". Section 2 was enacted merely for the purposes of 

Part I of the Code, and does not have general application to other Parts of the Code which 

deal with general and specific matters of criminal responsibility703  and which create 
specific offences.704  There are references to the "commission of an offence" or "committing 
an offence" in ss 8, 9 12, 13 and 16 of the Code. Section 2 was enacted for the purposes 

of defining the circumstances under which persons may incur criminal responsibility either 
as principal offenders or as secondary offenders. The section focuses upon the conditions 

under which an offence is committed and not upon the constituent elements of an offence. 

However, s 2 suggests the meaning of an "offence" for the purposes of the Criminal Code 
(NT), that is, the wording in s 2 with the addition of the word "excused". However, defining 
an "offence" in those terms is problematical because of its tendency to blur the lines 

between the physical and mental elements of an offence and matters of excuse and 

justification, and its failure to give explicit recognition to the fact that matters of excuse and 
justification operate to excuse or justify the commission of an offence. Such a definition 
also overlooks the fact that criminal responsibility in relation to an offence depends upon 

proof of the commission of an offence and the absence of circumstances or conditions 
justifying or excusing the commission of that offence.705  

Examples of statutory definitions of an "offence" are to be found in the Criminal Code (Old) 
and the Criminal Code (Cth). However, neither of those meet the requirements of a 
satisfactory statutory definition. 

Take for example, s 2 of the Criminal Code (Old) which defines an "offence" as follows: 

An act or omission which renders the person doing the act or making the omission liable to 
punishment is called an 'offence'. 

It would appear that the words 'act' and 'omission' in s 2 are to be read as encompassing 
"the totality of the accused's activity necessary to constitute the offence ....... 706  

701 See n 614. 
702 See, however, the Crown argument in R v Charlie (1999) 199 CLR 387 at 407-408 that s 2 in fact 

defines an "offence" for all purposes. 
703 Division 1 of Part II deals with general matters whilst Divisions 2, 3 and 4 deal respectively with 

matters of authorisation, justification and excuse. 
704 Specific offences are defined in Parts III to VIII of the Code. 
705 This important aspect is dealt with at p  155. 
706 Herlihy J.M and Kenny AG, An Introduction to Criminal Law in Queensland and Western Australia (2  nd  

ed, Butterworths, Sydney, 1984) par 816, p  87. According to Shanahan, Irwin and Smith, the term 
"offence" includes all types of illegal acts and omissions punishable under the criminal law of 
Queensland: Shanahan, Irwin and Smith, n 600, par 2.1, p1206. 
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The difficulty with the Queensland's definition of "offence" is two-fold. First, it does not 

explicity recognise other types of physical elements that may constitute an offence, for 

example, "events", "attendant circumstances" or a "state of affairs". "Events" may fall within 

the ambit of the phrase, "the totality of the accused's activity necessary to constitute the 

offence"; but the point is that "events", which make up a considerable number of offences, 

are not specifically mentioned in the definition. Any attempt to accommodate "attendant 

circumstances" or a "state of affairs" would be highly contrived and inconsistent with 

ordinary speech and common sense. Secondly, the definition makes no reference to 

mental elements. By necessary implication a person's mental state is not an element of an 
offence. Rather, the absence of a relevant mental state at the time of the commission of an 

offence operates to exculpate the offender from criminal responsibility. This is made clear 
by the provisions of s 23 of the Criminal Code (Qld).707  

The Queensland Code's definition does not qualify as a viable option for the Northern 

Territory Code because it is completely at odds with the theory of criminal wrongdoing 
advanced by this thesis. 

The definition of an "offence" in the Criminal Code Act (Cth) has greater appeal because 
that Code is based on a binary theory of criminal responsibility, 708  which basically 
conforms to the combined theory of wrongdoing and excuses and justifications presented 
here. 

The Commonwealth Code defines an "offence" as consisting of two types of elements - 

physical elements and fault elements.709  

A physical element may be: 

(I) conduct (an act, an omission to perform an act or a state of affairs); or 
a circumstance in which conduct occurs; or 

a result of conduct.71°  

A fault element 711  may be: 

(i) intention; 

707 Section 23 provides: 
"A person is not criminally responsible for an act which occurs independently of the exercise of the 
will, or for an event which occurs by accident." 

708 Leader-Elliott I, "The Elements of Criminal Liability in the Commonwealth Criminal Code" (2002) Crim 
L J 28 at 32: 

Chapter 2 adopts a binary structure in which responsibility' is a compound resulting from proof of all 
the elements of the offence combined with disproof or failure of all defences that are open on the 
evidence." 

711 Section 3.1 
710 Section 4.1 
711 In its Final Report December 1992 

, p 9 the Committee stated that those non-physical elements that 
refer to the state of mind or fault of an accused person are called "fault elements". 
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recklessness; 

knowledge; or 

negligence.712  

The appeal of the Commonwealth Code's definition of "offence" lies in the fact that mental 

elements are included as part of the structure of an offence and the absence of any of 

those elements does not amount to a criminal law excuse. Furthermore, defences which 

have traditionally been treated as excuses and justifications are segregated from the 
elements of an offence.713  

However, there are certain aspects of the Commonwealth's Code's approach to the 

structure of offences and defences that would benefit from some reworking so as to bring it 
more into line with the proposed theory of criminal wrongdoing and excuses and 
justifications. 

It seems rather artificial and much too clumsy to define the physical elements of an 
offence in terms of "conduct" and then, in turn, to define "conduct" as an 'act, an omission 

to perform an act or a state of affairs". It would be preferable to abandon the concept of 

"conduct" altogether and to simply provide that a physical element of an offence may 
consist of (1) an act or omission; (2) an event (the result of an act or omission); (3) 

circumstances attendant on the doing of an act or the making of an omission (attendant 
circumstances) or (4) a state of affairs. This analysis conforms to the theory of criminal 
wrongdoing developed by this thesis. 

Another weakness with the Code's definition of an offence is that the draftsmen made a 
conscious decision not to define each of the physical elements of an offence.714  Having 
gone to the trouble of dissecting an offence into physical and fault elements, and then 
subdividing the physical elements into various categories, the Code refrains from taking 

the next logical step of defining each of those physical components.715  The Model Criminal 
Code Officers Committee was "concerned that definition might risk the creation of new 
possibilities for confusion or unprofitable dispute, outweighing any possible gain in the 
resolution of existing controversies". 716  In Part 2 the advantages of defining the physical 
elements of an offence will be demonstrated. 

712 Section 5.1. 
713 Part 2.3 of the Code is headed Circumstances in which there is no criminal responsibility." This Part 

of the Code deals with matters such as mental impairment (the equivalent of common law insanity), 
mistake of fact ,duress, sudden and extraordinary emergency, duress and self-defence. 

714 See p  11 of the Final Report , December 1992, of the Criminal Law Officers Committee of the 
Standing Committee of Attorneys-General 

715 By way of contrast, the draftsmen have defined each of the fault elements mentioned in 5.1: see ss 
5.2-5.5. 

716 Leader-Elliott , n 245, p  25. See also the Model Criminal Code Officers Committee Final Report 
December 1992, p  11. It should be noted that there is considerable controversy and uncertainty as to 
the scope of intention, recklessness and negligence. However, this does not appear to have deterred 
the Committee from recommending that those fault elements not be defined 
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A fundamental difficulty with the Commonwealth Code is that it treats the notion of 

voluntariness as a physical element of an offence.717  This runs contrary to the analysis of 

voluntariness as a fault element within the framework of the theory of wrongdoing 

presented here. 

Another major criticism that can be levelled at the Criminal Code Act (Cth) is that it fails to 

draw, at least explicitly, a conceptual distinction between the elements of an offence and 

defences which either excuse or justify the commission of an offence. The Code simply 

specifies the circumstances in which there is no criminal responsibility without anchoring 

those exonerating circumstances to a coherent theory of criminal responsibility. 

The most fundamental criticism that can be levelled at the Commonwealth Code is that it 

fails to explicitly acknowledge the tripartite relationship between the concept of criminal 

responsibility, the elements of an offence and defences in the form of excuses and 

justifications. A crucial part of that relationship is expressed in the following extract from 

O'Connor and Fairall , Criminal Defences: 

In its narrowest sense criminal responsibility means liability to punishment. To say that a 
person is criminally responsible means simply that he or she is liable to punishment for 
having committed an offence.718  

However, the notion of criminal responsibility is not confined to the establishment of the 

elements of an offence, that is, proof of the commission of an offence; it also entails 

disproof of any defence justifying or excusing the commission of that offence. To say that a 

person is criminally responsible means that he or she is liable to punishment for having 

committed an offence which is neither justified nor excused.719  Accordingly, there needs to 

be a conceptual and semantic link between the notion of criminal responsibility, the 

definition of an "offence" and defences (that is, excuses and justifications). 

It is recommended that a general criminal responsibility provision along the following lines 

should be inserted in the Criminal Code (NT): 

A person is criminally responsible for an offence if 

he or she commits an offence; and 
except in those cases where the defences of excuse or justification 
are expressly excluded,720  the commission of the offence is not 
justified or excused. 

717 Section 4.2. 
718 O'Connor and Fairall, n 176 par 1.2, p  2. 
719 O'Connor and Fairall, n 176 par 1.2, p  2. 
720 This exception has been inserted to provide for those offences in respect of which a defence of 

excuse or justification is excluded, for example, duress in relation to murder. The provision would also 
accommodate the exclusion of such defences in relation to regulatory offences; though this thesis has 
argued that matters of excuse and justification should be available as defences to regulatory offences: 
see p108. 
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Given its fundamental significance, this provision should appear as s 1A of the Code, 

immediately following s 1 which defines key words and phrases. 

Section 1A should be supplemented by a definition of "offence" which could conveniently 

be included in 51 of the Code. 

It is recommended that an "offence" be defined in the following terms: 

As a general rule, an "offence" consists of physical elements and fault elements. 

Note: in a very limited number of cases an offence will be constituted by a a 
physical element alone: see subsection (2) 

(1) The physical elements of an offence may consist of: 
an act; or 
an omission; or 
an event; or 
attendant circumstances; or 
a state of affairs; 721  or 
a combination thereof. 

(2) Voluntariness is a fault element of all offences except those offences whose 
definition expressly excludes voluntariness as a fault element 722 

(3) Other fault elements of an offence may consist of: 
the general mental elements prescribed by s 1B(4), (5) and (6); 723  or 
any specific mental or fault element prescribed in the offence-creating 
provision; or 
a combination thereof. 

It is proposed that slA be followed by s 1B, a general mental element provision which 
conforms to the theory of criminal wrongdoing advanced by this thesis and which is 
intended to replace ss 31 and 32 of the Code: 

A person commits an offence if all of its physical elements are present and that 
person possesses all of the fault elements prescribed with respect to each of 
those physical elements. 

If the physical elements of the offence include an act or omission, that act or 
omission must be voluntary, in the absence of an express provision excluding 
voluntariness as a fault element.724  

721 This analysis dispenses with the physical element of a "state of things" (as used in s 32 of the Code), 
an imprecise generic term covering both 'attendant circumstances" and a "state of affairs". The two 
latter elements were discussed at pp  59-60. 

722 This exception contemplates the type of offences referred to at p  40, n 152. See also n 203. The 
prohibition on the use of evidence of involuntariness due to intoxication in relation to drink-driving 
offences appears entirely justified, as to allow an acquittal in circumstances where a person drives 
while grossly intoxicated would defeat the purposes of the legislation. However, as noted at p  60, the 
exclusion of the requirement in relation to status or situational offences can occasion injustice. 
Ultimately, it should be left to the legislature to determine, on public policy grounds, which offences, if 
any, should not be subject to a voluntariness requirement.The proposed exception allows for the 
exercise of such legislative discretion. 

723 This general mental element provision is dealt with immediately below. The application of s 1 B to 
specific offences is dealt with in Part 2, pp  214-215. 

724 See n 722. 
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If the physical elements of the offence include a state of affairs, that state of 
affairs must be voluntary, 725  in the absence of an express provision excluding 
voluntariness as a fault element.726  

If the physical elements of the offence include an act or omission, that act or 
omission must either be intended or done or made recklessly.727  

If the physical elements of the offence include an event, that event must either 
be intended or occur as a result of recklessness. 

If the physical elements of the offence include attendant circumstances or a 
state of affairs, those circumstances or state of affairs must not be the subject 
of an honest and reasonable mistaken belief which if true would have resulted 
in no offence being committed. 

Section 1 B should be followed by s 10: 

Except for subsections (1), (2) and (3) s lB does not apply to regulatory offences 
and offences defined by Division 2 of Part VI. 

It suggested that "regulatory offences" be defined in s 1 of the Code as follows: 

A "regulatory offence" is an offence which is declared to be regulatory. 

The new structure would be completed by the insertion of s 1 D 

The commission of an offence is justified or excused in any of the circumstances 
referred to in Divisions 1 and 2 of Part II of the Code.728  

2. Section 2 of the Code 

In light of the proposed definition of "offence" it is recommended that in lieu of s 2 specific 

provisions be inserted in the Code to cover attempts, complicity and common purpose and 

innocent agency similar to those which appears in ss 11 .1, 11.2 and 11.3 of the Criminal 

Code (0th). 

725 There is no requirement of voluntariness with respect to "attendant circumstances" as such 
circumstances are attendant upon either an 'act" or an "omission" which are subject to the 
voluntariness requirement. This is consistent with the approach taken by the Criminal Code (Cth). 

726 See n 722. 
727 It will be argued in Part 3, p  393 that the foresight provisions of s 31 embody the common law concept 

of recklessness. The proposed general fault provisions pre-empt that conclusion. 
726 Justifications and excuses are presently dealt with in Divisions 3 and 4 respectively. The proposed 

restructuring of the Code would dispense with present Divisions 1 and 2 of Part II. 
Sections 23, 24 and 25 of Division 1 would be superseded by the new s 1A. Present Division 2 which 
deals with "Authorisation" would disappear. Consequently, justifications would henceforth be dealt 
with in Division 1 and excuses in Division 2. 
The express exclusion of excuses and justifications in relation to particular offences could be dealt 
with in these two divisions. 
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3. The presumption of voluntariness and the incidence of legal and evidential 
burdens of proof 

A presumption of voluntariness goes hand in hand with the voluntariness requirement. It 

provides the prosecution with an indispensable evidentiary tool which assists it in the 

discharge of its legal and evidential burden. It is recommended that the Code make 

specific provision for a presumption of voluntariness along the following lines:729  

In the absence of evidence to the contrary, every person is presumed, as a matter of 
fact, 

to have the capacity to exercise mental control over their basic actions and any 
act done or any omission made by them is presumed, as a matter of fact, to 
have been voluntary; 730  and 

to have the capacity to exercise mental control over a state of affairs and the 
existence of a state of affairs is presumed, as a matter of fact, to have been 
voluntary.731  

The effect of the recommended provision would be to place a tactical burden on the 
defence to adduce, or to point to, evidence in the prosecution case that suggests a 
reasonable possibility that the conduct of the accused was not voluntary. 

Consonant with the theory of criminal responsibility developed in this Part the legal and 
evidential burden of proving the elements of an offence should be borne by the 

prosecution. The prosecution would bear that twin burden in relation to the fault elements 
prescribed by proposed s 1C. As is the case with all mental elements, the prosecution, in 

discharging its twin burden, is able to rely upon all rational inferences that can be drawn 
about a person's state of mind from that person's actions and words together with all the 

surrounding circumstances, having regard to the ordinary experience of life.732  Of course, 
a tactical burden, which falls short of an evidential burden, may devolve upon the accused 
to counter the evidence adduced by the prosecution with a view to creating a reasonable 
doubt. 

The accused should bear an evidential burden with respect to matters of excuse and 
justification, with the legal burden of disproving such defences being on the prosecution. 

The following provisions governing the incidence of the legal and evidential burdens of 
proof are proposed for adoption by the Territory Code: 

729 It is proposed that the presumption be contained in s 1 E. 
730 The phrase "as a matter of fact" has been purposely inserted in the recommended provision so as to 

make it clear that the presumption does not operate as a presumption of law in the same way as the 
now discredited presumption of intention operated. 

731 These statutory presumptions would, of course, have no operation in relation to offences whose 
definition expressly excludes voluntariness as a fault element. 

732 See 0/as/uk (1973) 6 SASR 255 at 263. As to the use the prosecution can make of inferences in 
relation to the issue of mistaken belief see n 642. 
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The prosecution bears a legal and evidential burden of proving every element of 
an offence. 

The defence bears an evidential burden in relation to any matter of excuse or 
justification. 

The prosecution bears a legal burden of disproving any matter of excuse or 
justification in respect of which the defendant has discharged the evidential 
burden.733  

Where it is considered appropriate to impose a legal burden on the accused in relation to a 
particular defence, specific provision could be made for that in the defence-creating 
provision.734  

4. Advantages of the proposed model of criminal responsibility 

Apart from providing a sound and workable model of criminal responsibility which is 
capable of structuring the criminal law and shaping its future development, the 

recommended provisions (some of which are modified in Parts 2 and 3 of this thesis) 
would provide judges, presiding over criminal trials, with simple and basic machinery for 

instructing juries as to the elements of particular offences, available defences and the 
incidence of the burden of proof. The proposed provisions would also assist magistrates - 
who perform the dual function of judge and jury - in directing themselves as to such 
matters during the course of a summary trial. 

733 The suggested provisions broadly follow the provisions of the Criminal Code Act (0th), ss 13.1, 13.2 
and 13.3. It is suggested that these provisions could be incorporated in a new si F. 
Such cases are likely to be few in number. 
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SECTIONS 31 AND 32 AS GENERAL CONTROLLING AND 
GOVERNING PROVISIONS: THE PHYSICAL ELEMENTS 
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A. BACKGROUND 

In Part 1 of this thesis the jurisprudential weaknesses of the Criminal Code (NT) and its 

need to embrace a more rational and coherent theory of criminal responsibility were 

identified. The purpose of this Part of the thesis is to advance the critique of the Code by 

analysing and evaluating the operation of ss 31 and 32 as general provision for criminal 
responsibility; and to consider how the operation of those two general controlling or 

governing provisions might be improved within the framework of the model of criminal 
responsibility propounded in Part 1. 

To the extent that they are operable, ss 31 and 32 control or govern the scope of specific 

offences defined elsewhere in the Code, and in other criminal statutes, by importing their 
mental elements into the definition of the offence. Those general provisions have the effect 
of completing the definition of the offence. 

General controlling or governing provisions have an important role to play in the efficient 
and effective operation of a criminal code. The criminal law is basically "a system of rules 
proscribing particular conduct, and prescribing sanctions for their breach". In a criminal 

code the establishment and application of that system of rules is commonly facilitated by 
the use of general controlling or governing provisions which encapsulate fundamental 
principles of criminal responsibility.2  There are also practical reasons for utilising general 
criminal responsibility provisions. Such provisions obviate the need to include all the 

elements of an offence in the actual definition of an offence, thereby avoiding unwieldy 
definitions and needless repetition. 

However, it is essential that general provisions for criminal responsibility operate with 
certainty so as to ensure a proper application of the system of rules embodied in a criminal 
code, resulting in consistent and predictable outcomes. In order to achieve that objective 

the schematic relationship between the general provision and specific offences and its 
operation on offence-creating provisions must be clearly and precisely defined.3  

General provisions for criminal responsibility like ss 31 and 32 might operate in one of 

three ways. First, each might operate as an absolute or overarching governing and 

controlling provision which applies to all offences whether enacted under the Code or 

Bates A.P, Buddin T.L and Meure D.J, The System of Criminal Law, Cases and Materials in NSW, 
Victoria and South Australia (Butterworths, Sydney, 1982), p  1. 
See for example Queensland and Western Australian Criminal Codes ss 23 and 24 and Tasmanian 
Criminal Code ss 13 and 14. For a modern example of the use of general mental element provisions 
see Criminal Code (Cth) ss 5.6(1) and (2) which provide: 
"(1) If the law creating the offence does not specify a fault element for a physical element that consists 
only of conduct, intention is the fault element for that physical element. 
(2) If the law creating the offence does not specify a fault element for a physical element that consists 
of a circumstance or result , recklessness is the fault element for that physical element." 
This point is made in the Introduction to this thesis, p  6. 
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elsewhere. Secondly, they might operate as a quasi-absolute or overarching governing 

and controlling provision, applying to all offences except those which, by express statutory 

enactment, are declared to be exempt from their operation. Thirdly, they might operate in a 

far more limited manner whereby their provisions are made subject to the mental elements 

of the offence as defined by the offence-creating provision. According to this third 

operational model, the definition of the offence may totally or partially expel the operation 

of the general mental element provision. On a true construction of the definition of the 
offence, the general provision may have no application whatsoever or may only be found 

to have application to one or more, but not all, of the physical elements of the offence. For 

example, the definition of the offence may contain its own mental element with respect to 

the physical elements of the offence in which case there is no need to have recourse to 

the general provision. Alternatively, the definition may prescribe its own mental element in 

relation to only one or some of the physical elements but not others. In that case the 

general mental element provision would only apply to those physical elements in respect 
of which the definition prescribes no mental element. General provisions of this third 

category operate as limited general controlling and governing provisions. 

Despite the judicial pronouncements in Charlie v R I  as to the relationship between s 31 
and s 162 of the Code, the extent to which ss 31 and 32 operates on specific offences is 
not at all clear: it remains unclear as to whether the two general provisions operate as 
quasi-absolute or general overarching provisions or as qualified controlling or governing 
provisions.5  The Code fails to clearly and precisely define the schematic and functional 
relationship between its general mental element provisions - ss 31 and 32 - and specific 
offences defined elsewhere in the Code and in other Northern Territory criminal statutes. 

It is near impossible to divine the plan upon which the Code was conceived. No matter 
what the draftsman had in mind, it is not possible to extract from the structure and 
language of the Code a complete and workable theory as to the operation of the general 
provisions for criminal responsibility on offence-creating provisions. Not even the most 

diligent application of the priniciples of statutory interpretation is capable of revealing a 
definitive theory. 

The Code provides only limited guidance as to the operation of ss 31 and 32. Section 22 
makes it clear that ss 31 and 32 do not apply to regulatory offences.6  Section 31 (3) 

[1999] 199 CLR 387. According to the High Court s 31 does not apply to the physical element of an 
offence where the definition of the offence specifies a particular mental element in relation to that 
physical element. There is considerable doubt about the correctness of Charlie. That decision is 
critically discussed at pp  195-207. 
See the Introduction to this thesis, p  5. 
Section 3 of the Code identifies three kinds of offences, namely, crimes, simple offences and 
regulatory offences. None of these offence categories are defined. However, regulatory offences 
roughly equate with common law offences of absolute liability. 
The initial approach of the legislature was to identify all regulatory offences in the Criminal Law 
(Regulatory Offences) Act 1983. In recent times it has become the practice to specify a particular 
offence as a regulatory offence either in the offence-creating provision or in a general provision in the 
parent legislation. 
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expressly excludes the operation of s 31 in relation to offences defined in Division 2 of Part 

VI of the Code.' By necessary implication, ss 31 and 32 apply, or at least have potential 

application, to all other simple offences and crimes enacted under the Code. By reason of 

s 5 of the Criminal Code Act,8  Division 4 of Part II of the Code, which contains ss 31 and 

32, has potential application to offences enacted under other Northern Territory statutes. 

The definition of some offences contain the word 'unlawfully" or "unlawful". Where either of 
these words are used, in the absence of a contrary intention, they attract their statutory 

meaning which inter alia imports the provisions of ss 31 and 32.1  The difficulty is that a 

considerable number of offence-creating provisions, in particular those contained in 

legislation other than the Code, do not contain either of those two words. Such 
discriminate use of word "unlawfully" or "unlawful" would tend to suggest that those 

offences whose definition contains neither word were not intended to be controlled and 
governed by ss 31 and 32. On the other hand, both provisions are expressed in such 
general terms as to suggest that their provisions apply to all offences other than those 

expressly excluded from their operation. Furthermore, s 5 of the Criminal Code Act 

suggests that the absence of the element of "unlawfulness" in the definition of an offence 
does not oust the application of the two general provisions. This degree of equivocation 

and disharmony is unacceptable in a modern criminal code, the hallmarks of which are 
supposedly clarity, simplicity and certainty. 

The fact that certain offences prescribe their own mental element adds to the difficulties. 

As stated earlier, one of the purposes of general provisions for criminal responsibility is to 
avoid the needless repetition in the definitions of offences of commonly occurring mental 
elements.10  But where the draftsman has gone to the trouble of prescribing a specific 
mental element it is arguable that the specific mental element is to be read in place of the 

general mental element prescribed by the controlling and governing provision. The 
argument becomes more compelling where the specific mental element embraces or 

overlaps with the intent provisions of s 31, but does not encapsulate the foresight 

provisions of the section. However, the general language of ss 31 and 32 suggests that 
their provisions apply to all offences subject to the statutory exceptions. Furthermore, the 

argument for denying the application of ss 31 and 32 to those offence-creating provisions 
which prescribe a specific mental element11  is further eroded in the case of those offences 
whose definition contains either the word "unlawful" or the word "unlawfully", in addition to 

The two offences defined in that Division are Dangerous Acts or Omissions (s 154) and Failure to 
Rescue, Provide Help etc (s 155). 

8  Section 5, which is headed "Establishment of Code", provides: 
"On and from the commencement of the respective Parts of the Code, those parts shall be the law of 
the Territory in respect of the various matters therein dealt with." 
Section 1 of the Code which states: " ....unless the contrary intention appears... 'unlawful' or 
'unlawfully' means without authorisation, justification or excuse." 
The concept of "excuse" imports the provisions of ss 31 and 32. 

10  Seep 161. 
The present state of the law in the Northern Territory is that s 31 (and presumably s32) do not apply to 
the physical element of an offence where the definition of the offence specifies a particular mental 
element in relation to that physical element: Charlie v R (1999) 199 CLR 387. 
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the specific mental element: either word imports, in the absence of a contrary intention, the 

general mental element provisions of ss 31 and 32. 

The scope for an alternative meaning being attributed to the words "unlawfully" or 

"unlawful", where they appear in the definition of an offence, adds to the uncertain 

operation of the Code's general provisions. Some offences under the Code and other 

criminal statutes, which contain either the word "unlawful" or the word "unlawfully", provide 

special definitions of those words which vary from the meaning attributed to them in si of 
the Code.12  Clearly, there is an apparent contrary intention where the words are redefined 
in the body of the offence-creating provision. However, a contrary intention may also 

appear by necessary implication, arising out of the contextual setting in which either word 
is used.13  It is in these cases that the operation of ss 31 and 32 becomes uncertain. 

B. THE RELATIONSHIP BETWEEN THE GENERAL MENTAL ELEMENT 
PROVISIONS AND SPECIFIC OFFENCES 

This section undertakes a detailed analysis of the structural weaknesses of the Code 

which result in its failure to map out a clear and simple plan for the application of ss 31 
and 32 to specific offences. During the course of this analysis a number of Northern 
Territory cases will be examined. The selected cases highlight not only the deficiencies of 
the Code but expose the sometimes dubious conclusions reached by courts as to the 
operation of ss 31 and 32 on specific offences. 

1. The absence of an element of unlawfulness 

The element of "unlawfulness" is used by the Code as a vehicle for importing the 
provisions of s 31 into the definition of specific offences.14  However, as noted earlier, 
there are a considerable number of offences enacted under the Code and other statutes 

whose definition contains neither the word "unlawfully" nor the word "unlawful".15  The 
absence of these words has not prevented the Supreme Court of the Northern Territory 

from reading the provisions of s 31 into the definition of specific offences. However, the 
Criminal Code (NT) provides no explicit guidance on the applicability of s 31 to offences 
whose definition does not comprise an element of unlawfulness. 

12  See for example the various offences defined by Subdivision 2 of Division 2 of Part V of the Code. 
13  Gidaro v Secretary, Department of Social Security (1998) 154 ALR 550 at 561; Repatriation 

Commission v Vietnam Veteran's Association NSW Branch Inc (1996) 137 ALR 523 at 548. 
14  See for example ss 131, 132, 161, 162, 163, 165, 186, 188 and 190. 
15  Seep 163. 
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In Wurramura v Haymon; Pregel] v Haymon 16  Asche J (as then was) heard an appeal 

against conviction for offensive behaviour (s 47 (a) of the Summary Offences Act 17).  The 

offence-creating provision does not contain an element of unlawfulness. His Honour held 

that the intent for the purposes of the offence was the intent to do the act complained of, 

rather than the intent to offend.18  However, it is not clear whether his Honour regarded the 

element of intent as being derived from s 31. The following passage taken from his 

Honour's judgment is equivocal on the issue: 

I accept also, as I have said, that they did not intend to be offensive but, it seems to me 
that in so far as intent is required in the offence (emphasis added), it is the intent to do the 
act complained of rather than to offend. Obviously there may be cases where an offensive 
act is committed unintentionally eg if in the course of some drunken stag party someone is 
stripped and pushed out into the streets. In those circumstances the person concerned 
would have a defence that he did not intend to be naked in a public place. But intention to 
my mind goes no further than that, and whether or not the behaviour is offensive is a 
matter to be determined objectively from the circumstances.19  

The emphasised part of the judgment is ambiguous. Is his Honour referring here to an 

implied element of intent in the definition of the offence? Or his Honour referring to an 

element of intent introduced into the definition of the offence by the operation of s 31? If 

Asche J was of the latter view then it is surprising that his Honour made no reference to s 

31 in his judgment. If, on the other hand, his Honour was of the view that the offence-

creating provision prescribed its own mental element then no explanation is provided as to 

the source of that mental element. 

By way of contrast, the Court of Criminal Appeal in Pregelj v Manison2°  concluded that the 

provisions of s 31 applied with full force to the offence of offensive behaviour, with the 

result that the appellants would be excused from criminal responsibility unless they 

intended to offend or foresaw the possibility of offending anyone. 

After embarking upon a prolix and unnecessary discussion of the doctrine of mens rea as 

an aid to understanding the applicability of s 31 to s 47 (a) of the Summary Offences Act,21  

Nader J said: 

16  (1987) 44 NTR 1. 
17  Section 47(a) of the Summary Offences Act provides: 

"Every person who is guilty of any riotous, disorderly or indecent behaviour, or of fighting, or using 
obscene language, in or within the hearing or view of any person in any road, street, thoroughfare or 
public place shall be guilty of an offence." 

18  (1987)44 NTR 1 at 5. 
19  (1987) 44 NTR 1 at 5-6. 
20  (1987) 51 NTR 1 at 17 per Nader J; 19 per Kearney J. 
21  Mens rea is "irrelevant to the criminal law in the Northern Territory, which is governed by the Code" 

Gray 5, "A Class Act, an Omission or a Non-Event? Criminal Responsibility under Section 31 of the 
Criminal Code (NT) (2002) 26 Crim LJ 175 at 179. See also Mulqueeny K, Criminal Responsibility in 
the Northern Territory: Beginning of Wisdom or Roots of Confusion?, a paper delivered at the Criminal 
Lawyers' Association of the Northern Territory conference, unpublished, Northern Territory university, 
July 1993. Mulqueeny argues that this lengthy discussion is a distraction, since it is clear both at 
common law and under the Criminal Code (NT) that the doctrine of mens rea or its code equivalent 
applies to offences like offensive behaviour. 
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Offensive behaviour is not one of that class of offences specifically designated by the NT 
Code as exempt from the provisions relating to criminal responsibility: see ss 3 and 22. It 
follows that those provisions apply with full force to offensive behaviour.22  

Nader J reached that conclusion notwithstanding that neither the adverb "unlawfully" nor 

the adjective 'unlawful" is to be found in the definition of offensive behaviour. One might 

think that the absence of either word provides a textual clue that s 31 was not intended to 

apply to s 47(a) of the Summary Offences Act. Why have the draftsmen discriminated in 
the use of the terms "unlawful" and "unlawfully", and incorporated those words in the 

definitions of some offences and not done so in relation to other offences? 

There may well be a fairly simple explanation for the discriminate use of those words. 

Some offences may not readily lend themselves to being defined in terms that refer to an 

element of unlawfulness. It may be grammatically unwieldy to include either of the words 
"unlawfully" or "unlawful" in the definition of some offences.23  Indeed, it may not be 
possible to sensibly define certain offences by including in their definition either of those 
two words.24  The draftsmen may have been very much aware of these type of difficulties 

and provided other machinery to enable s 31 to apply to those offences whose definition 
was devoid of an element of unlawfulness. 

On its face, s 31 is a provision of general application: it is so expressed.25  Section 31 
would seem to have application to all offences other than regulatory offences and those 
defined in Division 2 of Part Vi of the Code. Furthermore, s 5 of the Criminal Code Act 26  

establishes, by necessary implication, the applicability of s 31 to all offences (other those 

22  (1987) 51 NTR at 12. Similarly, in T. T.S Pty Ltd and Alfred John Griffiths (1991) 105 FLR 255 at 268 
Asche CJ held that s 31 applied to s 29(2) (a) of the Work Health Act on the basis that it was a simple 
offence and not a regulatory offence, and therefore was not exempt from the provisions of s 31. In 
Lee v Richardson (1992) 108 FLR 183 at 186-187 Martin J (as he then was) concluded that, although 
s 37 of the Dog Act did not contain an element of unlawfulness, that provision was governed by s 31 
of the Code. His Honour was led to that conclusion by the fact that the offence created by s 37 of the 
Dog Act was not declared to be a regulatory offence, from which he inferred that some requisite state 
of mind on the part of the appellant formed an element of the offence. According to his Honour that 
mental element was supplied by the provisions of s 31. 

23  The offence of robbery created by s 211 provides a good example of how unwieldy the definition of 
that offence might become if one were to attempt to include either the word "unlawfully" or "unlawful" 
in the definition. Section 211(1) provides: 
"Any person who steals and immediately before or at the time of his doing so,immediately after doing 
so, uses or threatens to use violence to any person in order to obtain the thing stolen, to prevent or 
overcome resistance to its being stolen or to prevent or hinder his pursuit is guilty of a crime called 
robbery and is liable to imprisonment for 14 years." 
The definition of several of those offences created by Subdivision 2 of Division 2 of Part V of the Code 
contain either the word "unlawful" or "unlawfully" which is specifically defined as meaning that "the 
parties to the act are not husband and wife". These offences are also governed and controlled by the 
provisions of s 31. A close examination of those offences shows how unwieldy and confusing their 
definition might become by the addition of an element of "unlawfulness" in the sense of being without 
authorisation, justification or excuse. 

24  See n 23. 
25  Charlie v R (1999) 199 CLR 387 at 396 per Kirby J. 
26  Seen8. 
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which are expressly excluded) enacted under the Code and other criminal statutes of the 
Northern Territory.27  

Cases like Pregelj v Man/son, T.T.S Pty Ltd v Griffiths and Lee v Richardson expose a 

major structural weakness in the Code, namely its failure to employ a clear and simple 

methodology governing the operation of s 31 on specific offences. The Code does not 

consistently use one technique to signify the applicability of s 31 to specific offences. It 

employs two methods. The first involves the use of an element of unlawfulness as a 

vehicle for importing the provisions of s 31 into the definition of particular offences. As will 

be demonstrated later, this method can cause considerable interpretational difficulties 
which confound the applicability of s 31 to specific offences. The second method is less 

explicit: the applicability of s 31 to particular offences is left to arise by necessary 
implication. That approach does not accord with one of the major purposes of a Code 

which is to "set out the law in an accessible and easily understood form".28  

2. The element of unlawfulness and circumstances of aggravation 

In R v Krosel,29  Nader J dealt briefly with a problematical area of the Code, namely, the 
application of s 31 to offences where circumstances of aggravation are alleged. His 
Honour's tentative view was that a true circumstance of aggravation does not form part of 
the definition of an offence, and is therefore not subject to the operation of s 31.11  

27  For a similar view, though not as broadly based as the present observation, see Gray, n 21 at 179-
180: 
"The discussion (referring to Nader J's discussion of the doctrine of mens rea in Prege/j v Man/son) is 
particularly confusing since it appears to leave open the question whether offences which fall within 
the common law exception to the general rule requiring mens rea, but which do not fall within the 
class of exempt offences under the Code, are, in fact, exempt from the criminal responsibility 
provisions under Pt II of the Code. Presumably, since the Code is exhaustive, any such offences 
would be subject to Pt II." 

28  Gray, n 21 at 186. 
29  (1986) 41 NTR 34 
° (1986) 41 NTR 34 at 36. For an example of circumstances of aggravation see s 188(2) of the Code. 

Section 188 provides: 
"(1) Any person who unlawfully assaults another is guilty of an offence and, if no greater 

punishment is provided, is liable to imprisonment for one year 
(2) If the person assaulted - 

suffers bodily harm; 
is a female and the offender is a male; 
is under the age of 16 years and the offender is an adult; 
is unable because of infirmity, age, physique, situation or disability effectually to defend himself or 

to retaliate; 

is a member of the Legislative Assembly, the House of Representatives or the Senate and the 

assault is committed because of such membership; 
is a member of the public service or a justice of the peace and is acting in the execution of his 

duty or is acting in aid of such a person; 
is engaged in the lawful service of any court document or in the lawful execution of any process 

against any property or in making a lawful distress; 
has done an act in the execution of any duty imposed on him by law and the assault is committed 

because of such act; 
is assaulted in pursuance of any unlawful conspiracy; 
is indecently assaulted; or 
is threatened with a firearm or other dangerous or offensive weapon, 
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However, his Honour did not go on to explain why a circumstance of aggravation does not 

form part of the definition of an offence. Nor did his Honour explain why s 31 cannot have 

a broader application beyond the definitional elements of an offence. 

The applicability of s 31 to circumstances of aggravation was more comprehensively dealt 

with in R v Mardday, Nabegeyo, Naroldol and Narorlman 31  

In that case the accused were each charged with unlawful assault involving circumstances 

of aggravation (contrary to ss 188(1) and (2)(a) of the Criminal Code (NT). 

During the course of the trial, Mildren J ruled that the provisions of s 31 of the Code 

applied not only to the elements of the offence created by s 188 (1) of the Code, but also 

to the circumstances of aggravation contained in s 188(2)(a), that is, the Crown had to 

prove that the accused either intended to cause bodily harm or, alternatively, foresaw that 
bodily harm was a possible consequence of the assault by the accused. Following the 
ruling, his Honour reserved the questions of law, arising out of his ruling, for consideration 

by the Court of Criminal Appeal. 

The Court of Criminal Appeal concluded that the circumstances of aggravation prescribed 
by s 188(2) are not elements of a separate offence of aggravated assault, but rather ss 
1 88(1) and (2) (a) create an offence of assault with circumstances of aggravation.32  Those 
circumstances of aggravation merely increase the available maximum penalty of a 
particular offence.  11  

The Court relied upon the combined effect of ss 23 and 31 of the Code which would 
appear to be that a person is excused from criminal responsibility for "an act, omission or 

event constituting an offence unless such act, omission or event was intended or foreseen 
by him as a possible consequence of his conduct". 34  The Court concluded that the 
elements of the offence were set out in s 188(l  ).35  In other words, the offence was 
constituted by the act of assault (as defined by s 187 of the Code). 

the offender is guilty of a crime and liable to imprisonment for 5 years or, upon being found guilty 
summarily, to imprisonment for two years." 

31  (1998) 7 NTLR 192. 
32  (1998) 7 NTLR at 195. In reaching that conclusion the Court followed the decision of Asche CJ in 

O'Brien v Fraser (1990) 66 NTR 9. 
33  (1998) 7 NTLR 192 at 196. In O'Brien v Fraser (1990) 66 NTR 9 at 16 Asche CJ adopted the general 

principle enunciated by Wilson J in R v De Simoni (1981) 147 CLR 383 at 396 
"The presence of a 'circumstance of aggravation', being a circumstance which if charged in the 
indictment and proved exposes the offender to liability to a greater maximum period of imprisonment, 
does not make the offence a different offence." 

311 (1998) 7 NTLR 192 at 197. 
31  (1998)7 NTLR 192 at 197. 
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Although the Court viewed "bodily harm" as an "event", it concluded that "bodily harm" was 

not an "event" constituting an offence contrary to s 188(1) in terms of s 23 of the Code, 

and accordingly s 31 had no application to s 188(2) (a). 

In coming to that conclusion, the Court of Criminal Appeal contrasted s 188(1) and (2) (a) 
with s 186.36  The Court considered that the offence created by s186 consisted of both an 

"act" (the alleged deed of the accused) and an "event" (bodily harm): "the act and event 
taken together constitute the offence created by s186". 11  In concluding that the same 
could not be said of the offence created by s 188(2)(a) the Court said: 

Indeed, if s 31 were applicable to s 188(2)(a), the question would arise as to what purpose 
the provision could serve, given that unlawfully causing bodily harm would appear to be 
sufficiently broad to encompass any assault resulting in bodily harm.38  

This line of reasoning is compelling. There is a material difference between the offences 

created by s 186 and s 188(2)(a). The positioning of the word "unlawfully" in both sections 
draws attention to the important difference. In the case of s 186, the gravamen of the 

offence is unlawfully causing bodily harm. The element of "unlawfulness", which inter alia 
imports the provisions of s 31, pertains to both the "act" (the means by which the bodily 

harm is caused) and the "event" (the occasioning of bodily harm) constituting the offence. 
By way of contrast, the gravamen of the offence created by s 188 (1) is an unlawful 

assault. The element of "unlawfulness" is confined to the "act" (the means by which the 
person is assaulted) constituting the offence. 

The provisions of s 188(3)39  also evince a legislative intent to exclude the application of s 
31 from s 188(2). According to that subsection the definition of the offence of assault, 
whether in the form of a simple offence40  or a crime,41  is contained in s 188(1): s 188(2) 
has no bearing on the definition of the offence. 

To the extent that any of the circumstances set out in s 188(2) of the Code are capable of 
being analysed in terms of an "act", "omission" or "event", 42  the grammatical structure of 

36  Section 186 provides: 
Any person who unlawfully causes bodily harm to another is guilty of a crime." 

37  (1998) 7 NTLR 192 at 197. 
(1998) 7 NTLR 192 at 197. 

31  Section 188(3) provides: 
"If the person assaulted is- 

indecently assaulted; and 
under the age of 16 years, 

it is not a defence to a charge of the crime defined by subsection (1) that the person assaulted 
consented to the act constituting the crime." 

40  Assault simpliciter, being a simple offence, can be heard and determined summarily. 
41  The designation of the offence as a crime (that is, an assault accompanied by circumstances of 

aggravation) allows for its prosecution on indictment, though there is a discretion to hear and 
determine a charge pursuant to s 188(2)(a) in a summary manner: Justices Act s 131A(2). 

42  Note that there are a number of circumstances of aggravation in s 188(2)(a) that would defy 
characterisation as an "act", "omission" or an "event." : subsections (2)(b), (c) (d) (e) (f) (g) and (j). 
The subject matter of these subsections is more in the nature of circumstantial elements that extend 
beyond the proper boundaries of an "act", "omission" and "event". They resemble a "state of things" 
and, as such, raise the possible application of s 32 rather than s31. 
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ss 188(1), (2) and (3) points to the provisions of s 31 being confined to s 188(1), being the 

offence-creating provision. 

Although there can be little doubt about the correctness of the construction imposed by the 

Court of Criminal Appeal on the relationship between s 31 and the circumstances of 

aggravation specified in s 188(2), the dispute that arose in R v Mardday & Ors could have 
been avoided had the structure of the Code been more clearly established. That could 
have been achieved by providing a comprehensive definition of an offence, expressly 

excluding circumstances of aggravation such as those specified in s 188(2).43  

3. Statutory plans and judicial problem-solving: finding specific solutions to 
particular difficulties 

Pregelj v Manison44  is a seminal case which explores the general plan upon which the 

Northern Territory Criminal Code was conceived. 

Nader J, who gave the leading judgment, embarks upon a much deeper analysis of the 
operation of s 31 on specific offences than that which he undertook in Krosel. 

His Honour begins by referring to a number of cases concerning the Criminal Codes of 
Queensland, Western Australia and Tasmania which reveal an intention, on the part of 
Parliament, to codify the law pertaining to criminal responsibility by laying down, inter alia, 
minimum exculpating criteria, in respect of which the common law has no role to play.45  In 
particular, reference is made to the observation, made by Griffith CJ in Widgee Shire 
Council v Bonney,46  that under the Queensland Criminal Code it is never necessary to 
have recourse the common law doctrine of mens rea, the sole test under s 23 being 

whether the prohibited act was, or was not done, accidentally or independently of the 
exercise of the will.47  Nader J discerns sufficient similarity between ss 31 and 32 of the 

Northern Territory Criminal Code and ss 23 and 24 of the Queensland Code to render the 
observations of Griffith CJ equally apposite to the Northern Territory Criminal Code.48  

That the general provisions of the Australian Criminal Codes were intended to lay down 

minimum requirements for criminal liability strongly suggests that those general provisions 
were intended to apply to all offences enacted under the codes. That this was the plan is 

It is only subsections (a), (k) and (m) that are capable of being defined in terms of an "act", "omission 
or "event". 

' The definition of "offence" proposed in Part 1 could simply provide that "circumstances of aggravation" 
are not an element of an offence. "Circumstances of aggravation" could be defined as those 
circumstances which expose an offender to a greater maximum penalty for an offence. 

44  (1987) 51 NTR 1. 
45  (1987) 51 NTR 1 at 12. 
46  (1907) 4 CLR 977 at 981. 
47  (1987) 51 NTR 1 at 12 
48  (1987)51 NTR 1 at 13. 
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reinforced by the observations made by Dixon CJ in Valiance v R ' in relation to the 

relationship between ss 13(1) and 172 of the Criminal Code (Tas). In that case the Chief 

Justice held that the plan upon which the Criminal Code (Tas) was 'conceived and to 

some but perhaps to no great extent, drafted ... ... was to provide for specific crimes but to 

treat the complete definition of them as finally governed or controlled by Ch IV (criminal 

responsibility) .....Section 13(1) is expressed as a wide abstract generalisation which of 

course ignores the elements of all or any specific crimes into the definition of which so to 

speak it must go." 11  

Nader J remarked that if those observations are correct they are equally applicable to s 31 

of the Criminal Code (NT), the statutory counterpart of s 13 (1) of the Criminal Code 

(Tas).51  However, his Honour did not go on to note the further important observations 

made by Dixon CJ in Valiance. The Chief Justice observed that the general plan of the 

Code had not been uniformly carried out.52  Dixon CJ noted that there were many offences 

under the Code, such as fraud, sexual offences, bigamy and receiving stolen goods to 

which s 13(1) could have no conceivable application.53  According to the Chief Justice, 

there were other offences in respect of which s 13 may have only limited application.54  

The practical effect of s 13(1) of the Criminal Code (Tas) was summed up by Dixon CJ in 

these terms: 

It (that is, s 13(1)) is expressed in general but negative terms and in laying down negative 
propositions, from its very nature, the subsection is saying something that may matter in 
the case of one crime and cannot matter in the case of another because of its definition 
and may conceivably matter in still a third case with respect to one only of a number of 
ingredients constituting the crime.55  

It would seem to follow from this analysis that although s 13(1) of the Tasmanian Code 

may have been conceived as an absolute general controlling or governing provision, the 

definition of all offences being left to be finally governed or controlled by the general 

provision, its actual sphere of operation is constrained and limited by the definition of 

particular offences. Dixon CJ's analysis of s 13(1) of the Tasmanian may be equally 

applicable to the operation of s 31 of the Northern Territory Code on specific offences. 

49  (1961) 108 CLR 56. 
50  (1961) 108 CLR 56 at 60. Consistent with that plan, the Chief Justice concluded at 59 that s 172 of 

the Criminal Code (Tas) which creates the offence of unlawfully wounding or causing bodily harm is 
"to be read in the Code as doing no more by defining the crime than stating the external elements 
necessary to form the crime, that is to say the wounding.....and adding the requirement of 
unlawfulness relying upon the introductory Part or so much of it as deals with criminal responsibility to 
define and import the elements which go to intention or other state of mind necessary or sufficient 
completely to constitute the crime". 

51  (1987) 51 NTR 1 at 16. 
52  (1961) 108 CLR 56 at 60. 
13  (1961) 108 CLR 56 at 60. In the words of the Chief Justice, guilt for such offences will depend on 

definitions that in point fall outside the philosophy of s 13". 
54 (1961) 108 C LR 56 at 60. 

(1961) 108 CLR 56 at 60. 
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Although Nader J appears to have overlooked the Chief Justice's further pertinent remarks 
in Valiance, his Honour does say that where an offence-creating provision includes some 
particular mental ingredient in the definition of the offence, which is not a requirement of 

Part II of the Criminal Code (NT),56  that provision "is also a source of law respecting the 
mental ingredients of (the) offence".57  His Honour appears to be saying that the mental 
elements of an offence may be derived from either s 31 or the offence-creating provision.58  
However, his Honour does not explore the relationship between s 31 and a particular 
offence-creating provision, which prescribes a specific mental element, in the clear and 
unambiguous way Latham CJ did in R v Mullen :  51 

(s 23).... may operate so as to provide an excuse for an act which would otherwise be 
criminal, but it is unnecessary to have any recourse to the section in the case of wilful 
murder, where, by the statutory definition itself, intention is expressly made a necessary 
element in the offence.60  

In Mullen, Latham CJ was suggesting that s 23 of the Queensland Criminal Code has "a 
differential application to the various offence-creating provisions of the Code, depending 
on the terms of the definition of the particular offence". 61  

In Pregelj v Man/son, Nader J failed to grapple with the crucial issue: what effect does the 
specification of a mental element in an offence-creating provision have on the functional 
relationship between s 31 and specific offences. The leading judgment in Pregelj v 
Man/son leaves open the question whether s 31 was intended to operate as a quasi 

absolute general controlling and governing provision or as a limited general controlling and 
governing provision. 

Two earlier Northern Territory cases, R v Krosei and Re Little; ex parte the Queen, had 
also failed to clearly articulate the schematic relationship between s 31 and specific 
offences. 

In R v Krosel, 62  Nader J embarked upon a rudimentary analysis of the relationship 

between s 31 and specific offences, in particular the crime of manslaughter.63  

56  Section 31 appears in Part II of the Code. 
57  (1987) 51 NTR 1 at 13. This observation amplifies his Honour's opening statement at 12 that the law 

governing the mental ingredients of the offence of offensive behaviour in the Northern Terrritory is 
exclusively governed by the Summary Offences Act and the Criminal Code (NT)". 

58  At p16 of his judgment Nader J refers to the observation made by Dixon CJ in Valiance to the effect 
that the definitions of some offences "include criteria of criminal responsibility, ie mental elements, 
special to the offences". 

59  (1938) 59 CLR 124 at 128. 
60  See also Callaghan [1942] QSR 40 at 51-52 per Philp J: 

"Wilful murder involves two clear-cut issues: (1) did the prisoner kill the deceased, and (2) did he kill 
him with intent to kill? As to (1), upon the evidence there can be no doubt that the deceased died as a 
result of some act of the prisoner, and the jury must have so found. As to (2), the judge properly 
directed the jury that the Crown must prove the intent to kill; they must have concluded that the act, 
whatever it was, which resulted in the death, was accompanied by an intent to kill. As is pointed out in 
R v Mullen (1938) 59 CLR 124 at 128, there is no need to resort to s 23 when such an intent is in 
issue ... ... ..... 

61  See Char/fe v R (1998) 7 NTLR 152 at 166 where Kearney J expressed himself in these terms when 
describing the implications of Dixon CJ's analysis of s 13(1) of the Criminal Code (NT) in Va/lance. 
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In offering guidance as to what a trial judge or magistrate should do when considering the 

application of s 31 to specific offences, Nader J made the very general statement that "in 

any case where the application of s 31 is a possibility, it is essential for those concerned 

with how this section may operate, strictly to define the offence concerned". 64  His Honour 
went on to say that "it was only by reference to the essential elements of an offence that 

the proper application of s 31 can be made".65  

Earlier in his judgment, Nader J refers to the fact that the definition of an offence may 
involve both an act (or omission) and an intention to produce an event (emphasis added), 

of which the crime of murder is an example. His Honour stated that the accused must be 

criminally responsible for both the act (or omission) and the event before he is responsible 
for, and can be found guilty of, the crime.66  Nader J seems to be suggesting that in such a 
case only those parts of s 31 relating to intending an act (or omission) apply to the crime of 
murder, and that the event constituting the offence (the death) is governed by the specific 

mental element prescribed by the offence-creating provision, to the exclusion of s 31 67  

Nader J concluded that the definition of the crime of manslaughter involved both an act 
(or omission) and an event, that is, an act (or omission) causing death coupled with the 
death of the deceased.68  His Honour attached significance to the word "unlawfully" in the 
offence-creating provision: that word imported the provisions of s 31 69  This appears to 
have led his Honour to the conclusion that s 31 applied to both the "act" and "event" 
constituting manslaughter. In other words, the prosecution had to prove not only that the 

accused intended the act alleged to have caused death but that the accused foresaw the 
death of the deceased as a possible consequence of his conduct.7°  

Nader J reached the conclusion that only the foresight provisions of s 31 applied to the 

"event" in manslaughter on the basis that there could be "no question of the death having 
been intended, because that issue would have been resolved in the accused's favour 
before the jury reached the stage of considering manslaughter by unlawful act"." Indeed, 

manslaughter cannot involve an intention to cause death because intent to cause death is 

62  (1986) 41 NTR 34. 
63  The crime of manslaughter is defined by s 163 as follows: 

"A person who unlawfully kills another under such circumstances as not to constitute murder is guilty 
of manslaughter." 

64  (1986) 41 NTR 34 at 36. 
65  (1986) 41 NTR 34 at 36. 
66  (1986) 41 NTR 34 at 36. 
67  (1986) 41 NTR 34 at 36. 
68  (1986) 41 NTR 34 at 36. His Honour rejected the prosecution submission that all that had to be proved 

to substantiate a charge of manslaughter was that the act causing death was intended: there was no 
need to prove that the accused foresaw the consequences of his act. 

69  (1986) 41 NTR 34 at 36. 
° (1986) 41 NTR 34 at 35, 36. 

71  (1986) 41 NTR at 36. 
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an element of murder, and according to s 163 of the Code manslaughter involves an 

unlawful killing under circumstances that do not constitute murder.72  

It can be reasonably inferred from Nader J's analysis of the elements of murder and 

manslaughter that his Honour considered s 31 to be a general mental element provision 

with differential application depending on how a particular offence is defined. However, 

nowhere in his judgment does his Honour make an explicit pronouncement to that effect 
and embark upon a general theory as to the functional relationship between s 31 and 
specific offences. 

In Re Little; exparte The Queen,73  which involved an appeal from a conviction for murder, 
the Full Court of the Supreme Court of the Northern Territory considered the relationship 

between s 31 and s 162(1)(a) of the Code 74  

The appellant submitted that notwithstanding s 162(1)(a) of the Code specified the mental 

element of intending to cause the death of the deceased (or some other person) or 
intending to do grievous harm to the deceased (or some other person), S 31(1) applied in 
full to s 162(1)(a). In other words, s 31 applied not only to the "act" constituting murder of 
the s 162(1)(a) category but also to the "event" (the death) constituting that offence. The 
mental element prescribed in s 162 (1)(a) did not preclude the application of s 31 to the 
event constituting the offence - the death. This submission proceeded on the basis that s 
31 is an overarching provision which applies to all offences subject to the statutory 
exceptions. 

In rejecting the appellant's submission, the Full Court held that s 31 applied only to the 
"act" constituting and not to the "event" (the death). However, the Court made no attempt 
to articulate the schematic relationship between s 31 and specific offences. It reached a 

significant conclusion concerning the operation of s 31 on s 162 (1) (a) of the Code, 
without divulging the line of reasoning which underpinned that conclusion. 

In Lee v Richardson 75  Martin J assumed that because s 37 of the Dog Act was not a 
regulatory offence some state of mind formed an element of the offence. His Honour 
attached significance to the fact that s 37, unlike s 43(2)76,  of the Dog Act does not 

72  Conversely, one might argue that the foresight provisions of s 31 could not apply to the "event" in 
murder (s 162) because proof of foresight of death as a possible consequence of conduct can only 
secure a conviction for manslaughter (s 163). 

73  Unreported, Supreme Court, NT 23 August 1985. 
74  According to s 162(1) (a) a person is guilty of murder if he or she unlawfully kills another, intending to 

cause the death of that person or of some other person or intending to do grievous harm to the person 
killed or some other person. 

75  (1992) 108FLR 183. 
76  Martin J referred to the case of Linda Marie Sabolta and Another v Darwin City Council, unreported, 

Supreme Court, NT, Gray AJ, 13 February 1991. At pp  7-8 of his judgment Gray AJ held that the word 
"permit", which appears in s 43(2), involves a "state of mind amounting to acquiescence in, or failure 
to prevent, the prescribed state of affairs", and that "the requisite mental element was proved if the 
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prescribe a specific mental element.77  From that his Honour reasoned that s 31 applied to 
the offence. 

The approach taken by Martin J suggests that where an offence-creating provision 

specifies its own mental element with respect to a particular physical element or elements 

of an offence the applicability of s 31 to that element or elements may, by necessary 

implication, be excluded. That appears to be the corollary of the process of reasoning that 
led his Honour to conclude that s 31 applied to s 37 of the Dog Act. His Honour, however, 

does not go on to develop any general theory as to the interaction between between s 31 

and offence-creating provisions which specify their mental element. 

R v Breedon 78  was the first case in which the Supreme Court of the Northern Territory 

made a conscientious attempt to unravel the scheme behind the operation of s 31 on 
specific offences. 

On an appeal from a conviction for murder (s 162(1)(a) and (b) of the Code 79)  the Crown 
submitted that in order for the jury to find the applicant guilty of murder as defined in terms 

of s 162(1)(b) (in other words the Code equivalent of common law felony/murder 80)  it was 
only necessary for the Crown to prove: 

1. an act causing death; 

2. a stealing (or attempted stealing) with: 
an intention to permanently deprive 

an intention to use force; and 
3. that the act was likely to endanger human life.81  

The Crown submission was that s 31 did not apply to the circumstances of the case 
"because once the intention to permanently deprive and use force are proven as pre-

requisites of robbery, then the robbery itself is proven without recourse to s 31 and the 

only additional feature is the necessity to show the likelihood that the act will endanger".82  
The Crown also submitted that by reason of s 162(4), it was immaterial that the applicant 
did not intend to hurt the deceased. Similarly, it was argued that it was immaterial that the 
death itself could properly be described as accidental.83  

learned magistrate was satisfied beyond reasonable doubt that the particular defendant had knowingly 
permitted the dog to bark consistently". 

' (1992) 108 FLR 183 at 187. There his Honour stated: .. ....The requisite mental element of s 37 is 
not as clearly expressed as that of s 43(2), where the word 'permit' was held to connote an awareness 
of, and an acquiescence in, or failure to prevent 'the dog's behaviour." 

711 (1993)3 NTLR 119. 
71  Subsection (1)(b) provides that a person is guilty of murder if he unlawfully kills another person if the 

death is caused by means of an act done when committing or attempting to commit an offence 
referred to in subsection (2) which act is of such a nature as to be likely to endanger human life. 

° That is "a synthesis of s 162(1)(b) and (2)(a) and s 211 read together": (1993) 3 NTLR 119 at 128. 
81  (1993) 3 NTLR 119 at 128. 
82  (1993) 3 NTLR 119 at 128. 

(1993) 3 NTLR 119 at 128. 
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The appellant submitted that as the Crown had left its case to the jury on the basis that the 

act which caused the death of the deceased was the deliberate stabbing, a central issue 

for the jury was whether the stabbing was in fact deliberate, that is, voluntary and non-

accidental.84  Furthermore, the appellant relied upon the excusatory provisions of s 31.11  

The Court of Criminal Appeal, which delivered a single judgment,86  rejected the 

submissions made by the Crown on the basis that those submissions were not consistent 

with the relevant provisions of the Criminal Code. The Court held that any consideration of 

s 162 of the Code "necessarily requires consideration of s 31 because murder involves an 

unlawful killing and the use in s 162 of the word 'unlawfully', which by the operation of s 1 

of the Code means 'without authorisation, justification or excuse', requires consideration of 

s 31 which is in Part II Division 4 of the Code entitled 'Excuse' "87  The Court further held 

that s 162 was governed by the provisions of s 31 as the crime of murder did not fall within 

that category of offences excluded from the operation of s 31 by s 31(3) 88
. 

 

The Court went on to hold that s 31 applied not only to the "act" constituting the crime of 

murder as defined - the stabbing of the deceased - but also governed the "event" 

constituting the crime, namely, the death of the deceased.89  

In reaching that conclusion, the Court found that s 162(4) did not exclude the applicability 

of s 31 to the offence. It held that s 162(4) deals with the question of an offender's 

intention to bring about an "event", that is, "hurt". 90  The Court was of the view that the 

section does not address "the question of the voluntariness or otherwise of an offender's 

'act' or of an offender's foresight of possible consequences (the 'event') which are 

addressed by s 31, nor the question as to whether a reasonable person with such 

foresight would nevertheless have proceeded, which is addressed by s 31(2)". 91  

During the course of its judgment, the Court of Criminal Appeal made some general 

observations about the operation of s 31: 

Other than in respect of the offences defined in Division 2 of Part Vi of the Criminal Code, 
s 31, as portion of Part II of the Criminal Code (Criminal Responsibility), to the extent that 
in its terms it is operable, governs and controls the scope of the specific offences - 

including murder - defined elsewhere in the Criminal Code, always bearing in mind that 'it 

84  (1993)3 NTLR 119ati28. 
85  (1993) 3 NTLR 119 at 128. 
86  The members of the Court were Martin CJ, Gallop and Angel JJ. 
87  (1993)3 NTLR 119 at 129. 

(1993)3 NTLR 119ati29. 
89  (1993) 3 NTLR 119 at 129. The Court went on to state at 130: 

"it follows that unless the stabbing was proved by the Crown to have been intended by the applicant 
or the death foreseen by him as a possible consequence of his conduct, then the applicant was 
excused from criminal responsibility for his conduct and its consequences, cf Kaporonovski (supra) at 
220-222." 

° (1993)3 NTLR 119ati30. 
91  (1993) 3 NTLR 119 at 130. 
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is only by specific solutions of particular difficulties raised by precise facts of given cases 
that the operation of Section 31 can be worked out judicially': see Pregelj v Man/son 
(supra) at 16); Va/lance (1961) 108 CLR 56 at 61; Kaporonovski v R (1975) 133 CLA 209 
at 220; Stuart (supra) at 438.92 

The Court's observation that it is only by specific solutions of particular difficulties that the 

operation of s 31 can be worked out judicially is a very telling criticism of the Code; it is 

particularly critical of its scheme for regulating the operation of s 31 on specific offences. 

Why should there ever be any issue as to the scope of general governing and controlling 

provisions in a criminal code? Why should their operation give rise to particular difficulties 

requiring specific solutions on a case by case basis? One of the major purposes of a 

Code is to set out the law in 'accessible and easily understood form". 93  In a criminal code, 

the functional relationship between general provisions for criminal responsibility and 

particular offences should be clearly and precisely defined so as obviate the need for 

courts to engage in judicial problem-solving. 

It is implicit in the general observations made by the Court of Criminal Appeal that some 

limitations are imposed on the operation of s 31 on specific offences.94  However, the Court 

did not venture any opinion as to the nature and extent of those limitations. It left those 

limitations to be defined during the process of finding "specific solutions of particular 

difficulties". 

The conclusion reached by the Court of Criminal Appeal in Breedon was arguably correct. 

However, that conclusion can only be justified after wading through a quagmire of 

statutory interpretation. 

The submissions made by the Crown raised a number of crucial questions as to the extent 

to which s 31 governs and controls the scope of specific offences. Part of the effect of 

those submissions seems to have been that the specific mental elements of the offence, 

that is, the intention to permanently deprive and intention to use force (which are the 

prerequisite mental elements for robbery) rendered the provisions of s 31 irrelevant.95  

Implicit in those submissions was the argument that the specification of a specific mental 

element in terms of an intent to commit a particular offence displaced the operation of s 

31 in relation to the offence in question.96  The residual effect of the Crown submissions 

92  (1993)3NTLR119at129. 
93  Gray, n 21 at 186. 

This is evident in the phrase" ..to the extent that it is operable, (s 31) governs and controls the scope 
of specific offences". (emphasis added) 

95  (1993) 3 NTLR 119 at 128. See also pp  6-7 of the Applicant's Summary of Argument presented to the 
High Court (constituted by Brennan, Deane and Dawson JJ) on 25 August 1994 for special leave to 
appeal from the decision of the Court of Criminal Appeal. 
Page 3 of the Applicant's Summary of Argument in relation to the application for special leave. See 
also pp  8-9 of the Summary of Argument where the Crown claimed that the Court of Criminal Appeal 
had been unnecessarily influenced by s 31(3) of the Code and had attributed to s 31 an operation 
over the scope of specific offences which did not stand up to close examination. The Crown pointed 
out that there are a number of offences enacted under the Code which prescribe their own mental 
elements and which cannot be the subject of any government or control by s 31, for example, ss 4, 
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was that s 162(4) displaced the application of s 31 to the crime of murder as defined by s 

162(1)(b) and (2)(a).97  In its application for special leave to the High Court, the Crown 

reinforced its argument by noting that the offence of felony murder at common law did not 

require proof of a special intent.98  The Crown also argued that in finding that any 

consideration of s 162 requires a consideration of s 31, the Court of Criminal Appeal 

overlooked the introductory words of the s 1 of the Code, the definition section, which 

provides that "unless the contrary intention appears". The Crown argued that the definition 

of "unlawfully" does not apply to the offence "as it is apparent from a consideration of the 

synthesised offence of felony murder that the concepts embodied in s 31 do not apply and, 

effectively, a contrary intention appears".99  

The use of the word "unlawfully", in juxtaposition with the word 'kills", in s 162(1) is a 

strong indicator that s 31 applies to murder as defined by s 162(1)(b) and (2)(a). The word 
"kills" is not defined by the Code. However, s 157 of the Code10°  suggests that the word 
"kills" in s 162(1) is to be given a broad meaning, embracing not only an act or omission 

(that is, the means by which a person is deprived of life or put to death) but extending to 
the consequence of that act or omission, namely death.101  The word "kills", therefore, 
involves the causing of death by some act or omission. On its face, s 162(1) appears to 

require proof that the accused not only intended the act or omission causing death or 
foresaw such act or omission as a possible consequence of his conduct but also intended 

or foresaw as a possible consequence of his conduct the death of the deceased. 

The primary argument relied upon by the Crown was that s 31 is not a general overarching 

provision but one which has differential application depending upon the definition of 
particular offences: s 31 governs and controls the scope of specific offences subject to any 
specified mental element contained in the definition of an offence. Although s 162(1)(b) 

165 , 194, 197, 198, 200, 201, 204 and 205. The Crown also included s 162(1) (b) and (2) (b) in that 
category. 
The Crown pursued this line of argument in its application for special leave to appeal to the High 
Court. At p  2 of the transcript of proceedings Mr Rex Wild OC, Director of Public Prosecutions for the 
Northern Territory, submitted as follows: 
"The argument that the Crown mounted before the Court (that is, the Court of Criminal Appeal) was 
that by the very definition of some offences, it is not possible or necessary to apply s 31 to them. For 
example, murder itself: s 162(1)(a) provides that the offender is guilty of murder if he intends to cause 
the death of the person killed, or intends to do grievous harm. 
So it is already set out there, that it is necessary for the Crown, to prove intent: intent to murder, or 
intent to do grievous harm. So it is hardly necessary in those circumstances to go back to s 31; or, to 
put it another way, the defence can claim no excuse under s 31 because, in fact, the Crown must 
already have proved intent before we get to that stage." 

97  (1993) 3 NTLR 119 at 130. See also p  6 of the Applicant's Summary of Argument: 
"(f) It is immaterial that the offender did not intend to hurt the victim and it may be that the death itself 
is properly to be described as accidental (s 164(4) of the Code)." 
Page 7 of the Applicant's Summary of Argument. There the applicant relied upon the following 
authorities: R v O'Connor (1979-80) 146 CLR 64, 90 per Gibbs J; Ryan v R (1966-67) 121 CLR 205, 
234-235 per Menzies J. But the applicant also referred the Court to Stuart v R (1974) 134 CLR 426, 
438 per Gibbs J. 
Page 8 of the Applicant's Summary of Argument. 

100 That section provides: 
"Any person who causes the death of another directly or indirectly by any means is deemed to have 
killed that other person." 

101 This accords with the ordinary meaning of the word "kill": see The Concise Oxford Dictionary. 
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does not in itself prescribe a specific element,102  it incorporates a range of offences set out 

in s 162(2)103  some of whose definitions contain specified mental elements. The offence 

charged in Breedon, namely, that of robbery (s 211), was one such offence. The Crown 

rightly observed that the provisions of s 211 were required to be read into the provisions 

of s 162(1)(b): 

If death is caused by means of an act (such act being of such a nature as to be likely to 
endanger human life) of the offender when stealing (or attempting to steal) a sum of money 
and immediately before or at the time of his doing so he uses or threatens to use violence 
in order to obtain the thing stolen, to prevent or overcome resistance to its being stolen 
(whether or not armed with a dangerous or offensive weapon) then the offender is guilty of 
murder.104  

Assuming the validity of the argument that s 31 has a differential operation on offence-

creating provisions, it is difficult to see how the mental elements forming part of the 

offence of robbery would displace the application of s 31 to the physical elements of 

murder as defined by s 162(1)(b). Although the crime charged in Breedon was a synthesis 

of s 162(i)(b) and 2(a) and s 211, the specific mental elements relied upon by the Crown 

as displacing the operation of s 31 relate to the crime of robbery and do not impinge upon 

the homicide component of the crime. The end result seems to be that the mental element 

provisions of s 31 apply to both the "act" and "event" constituting the "killing", that is, the 

act causing death and the death of the deceased. 

The Crown submission that s 162(4) modified the application of s 31 to the crime of 

murder as defined by s 162(1)(b) and (2) (a) appears to have little substance. The 

purpose of subsection (4) was to avoid persons escaping criminal responsibility for murder 

where they intended to kill Vi but ended up killing V 2 to whom they intended no harm. 

Furthermore, as noted by the Court of Criminal Appeal, s 162(4) does not impinge upon 

the fundamental matters of criminal responsibility which are dealt with in s 31(1) and (2), 

thereby leaving s 31 free to govern and control the crime of murder as charged. 

The Crown placed considerable weight on the introductory words to s 1 of the Code which 

provide that the words 'unlawful" and "unlawfully" are to be given their statutory meaning 

unless the contrary intention appears. It is not altogether clear how this argument was 

integrated into the general fabric of the Crown submission. The Crown appears to have 

argued that the definition of "unlawfully" - "without authorisation, justification or excuse" - 

does not apply to murder as defined by s 162 (1)(b), as it is apparent from an examination 

of the offence in question that the concepts embodied in s 31 do not apply and, effectively, 

102 Cf s 162 (1)(b) with S 162(1)(a) which contains a specific mental element. 
103 Those offences include (a) any crime carrying a maximum penalty of 14 years or more (b) any crime 

of which an assault or an intention to do or cause any injury or damage is an element and which 
carries a maximum penalty of 7 years or more and (c) an offence defined by s 112 (that is, escape 
from lawful custody). 

104 This is how the Applicant represented the offence at p  6 of its Summary of Argument in support of its 
application for special leave. 
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a contrary intention appears. A contrary intention was said to be evinced by the presence 

of the specific mental elements for robbery and the provisions of s 162(4). 

The purpose behind the introductory words in Si of the Code is to alert courts, which are 

concerned with the application of s 31 to specific offences, that when the word "unlawfully" 

or "unlawful" appears in the definition of an offence those words may bear a meaning other 

than the meaning attributed to them in s 1 of the Code. Various guidelines have been 

formulated by the courts for ascertaining a contrary intention in relation to statutory 
definitions. 

Too ready an acceptance of a contrary intention should be avoided.105  When considering 
whether there has been an intention to use a particular word other than in its defined 
sense, it is wrong for a court to meticulously "search through the Act to find a number of 

provisions not including the relevant provision in which the intention to depart from the 

definition appears and having found them, then to say that the contrary intention appears 

for all the purposes of the Act and hence for the purposes of the relevant provision".106  
According to Pearce and Geddes: 

The proper approach is to assume that the expression is used as defined and then ask 
whether, in the particular context in which it appears, a contrary intention can be shown. 
This inquiry is not affected one way or the other by the term being used other than defined 
in another place in the Act. If the definition is to be departed from, it is only to be for the 
purposes of the particular provision under consideration.107  

There is no simple formula for determining what constitutes a "contrary intention". 108 

However, in considering whether a contrary intention appears, the statutory definition and 

its application must be considered in the context of the Act as a whole.109  Furthermore, 
"what the court does when it decides whether there is a 'contrary intention' is to decide 
whether it was the intention of the legislature that the statutory provision as to 

interpretation or definition should apply to the particular provision". 110  The legislative 
intention "may, perhaps, be more easily seen where the function of the interpretation 
section is, by providing a simple verbal formula, to avoid the repetition of a 'multiplicity of 

verbiage', or where the statutory definition adds to or subtracts from what, apart from the 
definition, would be the meaning of the particular word in the statutory command". 

105 Pearce D.0 and Geddes R.S, Statutory Interpretation in Australia (51'  ed, Butterworths, Australia, 
2001) par 6.1, p155; and par 6.62, p198. 

106 Duperouzel v Cameron [1973] WAR 181 at 182-183 per Burt J. His Honour goes on to say at 183: 
What must appear is a contrary or other intention as to the meaning of the expression as it is used in 
the section." 

107 Pearce and Geddes, n 105, par 6.6 , p 198. 
108 DCT v Mutton (1988) 79 ALR 509 at 512 per Mahoney JA. 
° DCT v Mutton (1988) 79 ALR 509 at 512 per Mahoney JA. See also Lennon v Gibson & Howes Ltd 

[1919] 26 CLR 285 at 289-290; Stevens v Colonial Sugar Refining Co Ltd (1920) 28 CLR 330 at 340 
(the "commanding effect of the general scheme of the Act"); Blue Metal Industries Ltd v Dilley (1970) 
AC 827 at 846; Sin Poh Amalgamated (HK) Ltd v Attorney-General (H/c) [1965] 1 WLR 62. 

110 DCT v Mutton (1988) 79 ALR 509 at 512 per Mahoney JA. See also Gibb v FCT (1966) 118 CLR 628 
at 635. 
DCT v Mutton (1988) 79 ALR 509 at 512 per Mahoney JA. See also R v Brewer (1942) 66 CLR 535; 
YZ Finance Co Pty Ltd v Cummings (1964) 109 CLR 395. 
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Of course, the grammatical structure of an offence-creating provision may indicate that the 

word in question should be accorded a meaning other than its defined meaning.112  

There is scope for the words "unlawful" and "unlawfully" to assume a meaning other than 

the one attributed to it in s 1 of the Code: 

The word 'unlawfully' is a word commonly used in statutes creating crimes, 
misdemeanours and minor offences, and in such Acts it is used in two shades of 
meanings, one when referring to an act which is wrong or wicked in itself - recognised by 
everybody as wicked - as for instance, when it is used with reference to certain sexual 
offences, or with reference to acts which are absolutely prohibited under all circumstances; 
the other when referring to some prohibition of positive law: Lyons v Smart (1908) 6 CLR 
143 at 147 per Griffiths CJ.113  

The major weakness with the Crown submission was that, while it argued that a proper 

reading of s 162(1)(b) disclosed an intention to exclude the provisions of s 31, it made no 
suggestion as to the alternative meaning to be attributed to the word "unlawfully" in s 
162(1). If s 31 has no application to the offence, then the word "unlawfully" must mean 
something other than "without authorisation, justification or excuse". 

The application of the appropriate tests discussed above would seem to indicate that the 
word "unlawfully", as used in Section 162(1)(b), should be accorded its statutory meaning, 

there being no apparent intention to attribute to it an alternative meaning. It is clear that s 

31 was intended to govern and control the scope of specific offences, though the extent of 
its operation remains problematical. The words "unlawful" and "unlawfully", as defined in s 
1, were chosen as a simple verbal formula for implementing that intention with the 
objective of avoiding needless repetition. Furthermore, the definition of "unlawful" and 
"unlawfully" in s 1 of the Code substantially adds to the usual shades of meaning accorded 
to either of those words. 

In its address to the High Court the Crown argued that the Court of Criminal Appeal took 
the view that s 31 effectively applies to all offences under the Code.114  However, this is not 
borne out by a close and careful analysis of the Court's conclusion concerning the 

application of s 31 to s 162 (1)(b) and (2)(a) of the Code. The Court's ruling on the 
applicability of s 31 to s 162(1)(b) and the process by which it reasoned towards its 

conclusion must be viewed as being confined to the particular offence under 
consideration. The conclusion reached by the Court of Criminal Appeal was the product of 

a process of finding "specific solutions of particular difficulties raised by precise facts of 

112 See for example Ricciardello v Van Aken (1996) 85 A Grim R 219. 
113 Words and Phrases-Legally Defined (3rd  ed, Butterworths, London 1988) Vol 4 R-Z, p360. 
114 Pages 4 and 5 of the transcript. 

181 



given cases".115  The Court did not purport to proffer any general view as to the schematic 

relationship between s 31 and the offence-creating provisions of the Code.116  

Breedon illustrates the types of difficulties that can be encountered when the field of 

operation of general provisions for criminal responsibility is not clearly and precisely 

defined, and is left to be resolved on a case by case basis. However, the amendment to s 

162(4), following the decision in Breedon, demonstrates the relative ease with which the 

relationship between s 31 and a particular offence-creating provision can be defined.117  
The task of formulating a general formula governing the relationship between s 31 and all 

offences enacted under the Code is considerably more difficult, though is capable of being 
achieved to a satisfactory and workable level. 

Charlie v R118  is an important case in the series of authorities dealing with the application 
of s 31 in that it provides some insight into the operation of the general provision on 
specific offences whose definitions contain a specified mental element. However, none of 

the three separate judgments in Charlle 9  come anywhere near to providing a definitive 
theory as to the schematic relationship between s 31 and specific offences enacted under 
the Code and other criminal statutes. 

The question on appeal was whether, in relation to a charge of murder under s 162 (1)(a) 

of the Code, the trial judge should have directed the jury not only "in terms of the mental 
elements of that crime specified in s 162(1)(a), and that the act of stabbing was intended 
as required by s 31(1), but also further in terms of s 31(1) that the event of death was 
foreseen by the appellant as a possible consequence of his conduct, at least if the jury 

was satisfied that his intent under s 162(1)(a) was not to kill but to do grievous harm".120  

The appellant argued that the mental element of murder (s 162(1)(a)) required to be 
proved by the Crown involved not only an intent to kill, or an intent to cause grievous 

harm, but that the death of the deceased was foreseen as a possible consequence of the 

accused's conduct: where the intent proved was to kill, then the requisite foresight was 
obvious, but where the intent proved was to do grievous harm, the appellant contended 

115(1993)3 NTLR 119 at 129. 
116 The judgment of Martin CJ in Charlie v R (1998) 7 NTLR 152 at 153-157, which is discussed at pp 

182-183, confirms that the Court of Criminal Appeal in Breedon was not attempting to formulate a 
general theory as to the operational relationship between s 31 and specific offences, but merely 
confined its analysis to the particular offence under consideration: hence the Chief Justice's 
observation at 156 that "Breedon has no bearing upon this case which falls to be considered under s 
162(1) (a)". 

117 Section 162(4) was amended by way of s 3 of the Criminal Code Amendment Act 1995 to read as 
follows: 

"In the circumstances referred to in subsection (1)(b), notwithstanding s 31, it is immaterial that the 
offender did not intend to hurt any person or did not foresee the death of the deceased as a possible 
consequence of the act causing death." 

118 (1998) 7 NTLR 152. 
119 The Court was constituted by Martin CJ and Kearney and Angel JJ. 
120 This is how Kearney J defined the question: (1998) 7 NTLR 152 at 163. 
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that the jury should have been instructed that foresight of the death by the accused must 

also be established, as contemplated by s 31(1), before murder could be found.121  

After referring to ss 31, 157, 161 and 162, and distinguishing Breedon from the present 
case which fell to be considered under s 162(1)(a), Martin CJ held that the mental element 

under s 162(1)(a) is expressed to be intent; on the face of the provision, foresight has no 
place.122  However, the Chief Justice appears to have held that the intent provisions of s 
31(1) applied to the act causing death: " the defendant must be shown to have 
intentionally done an act (the 'means' in s 157123)  causing death".124  

The Chief Justice appears to have held that s 31 is a general provision for criminal 
responsibility which has differential application depending on the definition of a particular 

offence. However, nowhere in his judgment does his Honour say why it is that the specific 
intent provided for in s 162(1)(a) ousts the foresight provisions of s 31(1). Nor does his 
Honour explain why it is that the intent provisions of s 31 apply to the act causing death.125  
In relation to the latter, presumably the Chief Justice relied upon the conjugation of the 
words "unlawfully" and "kills" in s 162(1), as did Kearney J in his judgment.126  However, if 
s 31 is to apply to only certain physical elements of an offence and not to others, which are 

left to be governed by a specific mental element prescribed by the offence-creating 
provision, then that should be patently clear from the structure of the Code and its 
language. A major difficulty with the Code is its use of the words "unlawful" and unlawfully" 

in the definition of particular offences to denote the applicability of s 31 to the offence. 
Unless these words are used discriminately and with meticulous care, they have the 

potential to attach the provisions of s 31 to all the physical elements of an offence, 

nothwithstanding that a specific mental element forms part of the definition of the 
offence.127  

Kearney J embarked upon a more detailed analysis of the schematic relationship between 
s 31 and specific offences. 

121 See the judgment of Martin CJ: (1998) 7 NTLR 152 at 154. 
122 (1998) 7NTLR 152 at 156. 
123 Section 157 of the Code provides: 

"Any person who causes the death of another directly or indirectly by any means is deemed to have 
killed that other person." 

124 (1998) 7 NTLR 152 at 156. 
125 The Chief Justice appears to have overlooked the application of the foresight provisions of s 31(1) to 

the act causing death. On a proper construction of s 31(1) and (2) the provisions require proof of 
foresight in relation to acts and omissions as well as events: Pregelj v Man/son (1987) 51 NTR 1 at 14 
per NaderJ. 

126 (1998) 7 NTLR 152 at 166 . The word "unlawfully" imports the excuse provisions of s 31. Accordingly, 
a person is excused from criminal responsibility for an act causing death unless it was intended or 
foreseen by him as a possible consequence of his conduct. 

127 The juxtaposition of the word "unlawfully" with the word "kills" ins 162 (1)(a) is capable of introducing 
the foresight provisions of s 31(1) into the definition of murder despite its prescription of a specific 
mental element. 
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After outlining the basic principles governing the interpretation of a criminal code128, his 
Honour says that it is clear that the general plan of the Criminal Code (NT), as Dixon CJ 
put it in Valiance (1961) 108 CLR 56 at 60 in relation to the Criminal Code Act 1924 (Tas) 

was 'to provide for specific crimes but to treat the complete definition of them as finally 

governed or controlled by [the general provisions for criminal responsibility]".129  

As his Honour noted, the appellant's argument in the present case, as regards s 162 (1)(a) 

type murder and s 31(1), was predicated upon that view of the plan of the Code)3° 

However, Kearney J observed the following very important caveat placed by Dixon CJ in 

Va/lance 131 on the underlying plan of the Tasmanian Criminal Code: 

But a study of the Code has made it apparent that the plan has not been, indeed from the 
nature of the thing it could not be, uniformly carried out.132  

The respondent's argument was that the general plan of the Criminal Code (NT) had not 
been carried out, as regards s 162(1)(a) and s 31(1).133  

Reference is then made by his Honour to Dixon CJ's suggestion in Valiance134  as to the 
root cause for the departure from the general plan: 

The difficulty may lie in the use in the introductory part of the Code of wide abstract 
statements of principle about criminal responsibility framed rather to satisfy the analytical 
conscience of an Austinian jurist than to tell a judge at a criminal trial what he ought to do. 
It may lie in that because it is followed by many chapters defining particular crimes more 
often than not in terms adopted long before as occasion demanded by a legislature 
introducing a new crime or crimes into a common law system, and prone to the use of 
definitions of a somewhat practical or earthy kind. In the Code these abstractions of 
doctrine are not the generalised deductions from the particular instances that follow: they 
come ab extra and speak upon the footing that they will restrain the operation of what 
follows.135  

Kearney J considered that the structural analysis of the Tasmanian Criminal Code 

undertaken by Dixon CJ in Va/lance applied equally to the Northern Territory Criminal 
Code 136 

128 (1998) 7 NTLR 152 at 163-164. There his Honour says: 
"The proper approach to construing the Code is set out in Brennan v The King (1936) 55 CLR at 263; 
see also Barlow (1997) 93 A Crim R 113 at 136-137, per Kirby J. The language of the Code is given 
its natural meaning, and it is not presumed that it was to do no more than restate the existing law. It 
would therefore be improper to proceed by noting that neither the common law (see R v Vickers 
[1957] 2 QB 664) nor any other Australian Code dealing with the common s 162 (1)(a) type murder, 
requires proof of foresight described in s 31(1) in addition to an intent to cause grievous bodily harm; 
or by considering whether the Code could be interpreted so as to keep the law of murder in the 
Territory in reasonable accord with the law in the rest of Australia in that respect." 

129 (1998) 7 NTLR 152 at 164. 
130 (1998) 7 NTLR 152 at 164. 
131 (1961) 108 CLR 56 at 60. 
132 (1998) 7 NTLR 152 at 164. 
133 (1998) 7 NTLR 152 at 164. 
134 (1961) 108 CLR 56 at 58. 
135 (1998) 7 NTLR 152 at 164 
136 (1998) 7 NTLR 152 at 164. 
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In the light of that comparative analysis of the two codes his Honour proceeded to 

consider "the degree of interaction between s 162(1)(a), the specific offence-creating 

provision.., and s 31(1), the general Code provision prescribing the conditions for criminal 

responsibility".137  

As to the operation of a general provision such as s 31(1) Kearney J was guided by the 

principle set out by Dixon CJ in Valiance138  during his discussion of the operation of s 
13(1) of the Criminal Code (Tas): 

I do not think it wise to go further in expounding the meaning and operation of this very 
elusive and difficult sub-section when it combines with a specific offence defined in terms 
which neglect or ignore the possibility of some mental element forming an ingredient in the 
offence.... Indeed I think that it is only by specific solutions of particular difficulties raised 
by the precise facts of given cases that the operation of such provisions as s 13 can be 
worked out judicially.139  

His Honour then observed that although s 13(1) of the Criminal Code (Tas) is very 
differently worded to s 31(1) of the Territory Code,14°  both provisions serve a similar 
purpose.141  According to his Honour, s 162(1)(a) is not an offence-creating provision which 

is "defined in terms which neglect or ignore the possibility of some mental element forming 
an ingredient of the offence".142  To the contrary, his Honour found that the mental 
elements were specifically spelled out in the offence-creating provision.143  

After referring to Dixon CJ's inquiry in Valiance as to the degree of interaction of 55 

13(1) and 172 of the Tasmanian Code,144  Kearney J stated that s 162(1)(a) of the Territory 
Code did more than state "the external elements"; it also defined the "elements which go 
to intention." 145  His Honour went on to note that in s 162(1)(a) "the question of what 
mental element is necessary" at least purports to be answered by the elements set out in 
the section.146  

Kearney J acknowledges that "the case for importing mental elements from a general 

provision for criminal responsibility into an offence-creating provision is weaker where the 

137 (1998) 7 NTLR 152 at 164. 
138 (1961) 108 CLR 56 at 61. 
139 (1998) 7 NTLR 152 at 164-165. Kearney J notes that this case by case approach was approved by 

the High Court in Van den Bemd (1994) 70 A Crim A 494 at 495. 
140 See also Justice Kearney, The Willing Worker: Section 31 of the Criminal Code ,a paper delivered by 

his Honour at the annual conference of the Office of the Director of Public Prosecutions, Kakadu, 28 
March 1998, p  8. 

141 (1998) 7 NTLR 152 at 165. 
142 (1998) 7 NTLR 152 at 165. 
143 (1998) 7 NTLR 152 at 165. 
144 The Chief Justice inquired as follows: 

Is s 172 to be read in the Code as doing no more by way of defining the crime than stating the 
external elements necessary to form the crime, that is to say the wounding or the causing of grievous 
bodily harm, and adding the requirement of unlawfulness relying upon the introductory Part or so 
much of it as deals with criminal responsibility to define and import the elements which go to intention 
or other state of mind necessary or sufficient completely to constitute the crime? That seems to be the 
primary question." : Valiance (1961) 108 CLR 56 at 59-60. 

145 (1998) 7 NTLR 152 at 165. 
146 (1998) 7 NTLR 152 at 165. 
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offence-creating provision sets out mental elements".147  Conversely, the case for arguing 
that guilt depends on definitions that fall outside the philosophy of the general provision for 
criminal responsibility becomes far stronger. 

Deriving support from the remarks of the Chief Justice in Valiance 148  Kearney J concluded 
that s 31 (1) of the Criminal Code (NT) has "differential application to the various offence-

creating provisions of the Code, depending on the terms of the definition of the particular 
offence".149  

Applying that theory to the present case, Kearney J stated that the "question of what 
mental element is necessary or will suffice is apparently specifically covered by the 
language of s 162(1)(a)".151  His Honour made the observation that s 162(1)(a) prescribed 

its own mental element, namely, the intention to cause a particular result: 

on the face of s 162(1)(a), it is a sufficient mental element for murder of that type if 
there is an intent to cause physical injury of such a nature as to be likely to cause 
permanent injury to health ; see the expansive definition of 'grievous harm' in s 1 151 

However, his Honour was of the view that the reference to a specific mental element in the 
definition of the offence did not totally exclude the operation of s 31. He stated that the 

specific mental element constituted one of the "circumstances" which "renders what is an 
unlawful killing, murder in terms of s 162(1)(a)".152  According to his Honour it is "first 
necessary to determine whether the killing is unlawful; this leads, via the definition of 
'unlawful' in s 1, directly to s 31 (1)". 153 

147 (1998) 7 NTLR 152 at 165. In that regard, his Honour referred to the following statements made by 
Dixon CJ in Valiance (1961)108 CLR 56 at 60 in relation to the definition of specific offences and the 
philosophy of s13(1) 
"In crimes involving fraud, personation, in most sexual offences, in bigamy, receiving stolen property 
and many traditional offences based on statute, common sense rather suggests that guilt will depend 
on definitions that in point of fact will fall outside the philosophy of s 13. But accepting the view that 
the question of what mental element is necessary or will suffice is not covered by the language of s 
172 it is necessary to go now to s 13." 

148 (1961) 108 CLR 56 at 60: 
"Section 13(1) is expressed as a wide abstract generalisation which of course ignores the elements of 
all or any specific crimes into the definition of which so to speak it must go. To turn over the sections 
of the Code is enough to show how large a number of crimes there are to the elements of which s 
13(1) can have little or nothing to say. It is expressed in general but negative terms and in laying down 
negative propositions, from its very nature, the sub-section is saying something that may matter in the 
case of one crime and cannot matter in the case of another because of its definition and may 
conceivably matter in still a third case with respect to one only of a number of ingredients constituting 
the crime." 
It is clear from this passage that the Chief Justice considered that s 13(1) of the Code has a 
differential application to specific offences, depending on the terms of the definition of the particular 
offence. 

149 (1998) 7 NTLR 152 at 166. By way of example, his Honour referred to Pregelj v Manison (1987) 51 
NTR 1 and Breedon v R (1993) 3 NTLR 119. In both cases his Honour stated that the definition of 
the offence did not specify a mental element with the result that both offences fell within the 
philosophy of s 31. 

150 (1998) 7 NTLR 152 at 166. 
151 (1998) 7 NTLR 152 at 166. 
152 (1998) 7 NTLR 152 at 165. 
153 (1998) 7 NTLR 152 at 165. This was conceded by the respondent. 
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Adopting the language used by Dixon CJ in Valianc&54  Kearney J considered that the 

crime of murder in terms of Section 162(1)(a) is one of a "large number of crimes [defined 

in the Code].... to the elements of which s 31(1) can have little to say".155  His Honour 

found that "in spelling out an intent to kill as one of the alternate mental elements in s 

162(1)(a), the legislature has provided specifically therein for what is otherwise the 

generally-worded requirement in s 31(1) that the 'event' must be 'intended".156  Kearney J 

considered that in also "spelling out in s 162(1)(a) an alternative sufficient mental element 

- intent to do grievous harm - the legislature intended to set out comprehensively and 

exclusively in s 162(1)(a) the mental elements required for that type of murder".157  in the 
final analysis, his Honour held that the Code neither required nor the legislature intended, 

in relation to s 162(1)(a), that s 31(1) operate upon the elements of the offence other than 

by requiring the act causing death to be intentional.158  

Kearney J'5 judgment in Charlie contains the first intensive analysis, in Northern Territory 
case law, of the operation of s 31(1) on specific offences . However, notwithstanding the 

thoroughness of his Honour's approach it fails to satisfactorily resolve the very vexed 

relationship between s 31 and specific offences. 

With respect to 5162(1)(a), his Honour divined a legislative intent to comprehensively and 

exclusively set out the mental element referable to the "event" constituting the species of 
murder defined by that section. However, it is by no means clear that the legislature 
intended to exclude the provisions of s 31 in relation to that "event". 

An "unlawful killing" is an element in the definition of all species of murder. An "unlawful" 

killing is, in the absence of a contrary intention, a killing which occurs without 
authorisation, excuse or justification. The concept of "excuse" imports the provisions of s 

31 which prescribes the mental states of intention and recklessness. As noted earlier, the 
concept of "killing" is two-dimensional in that it encompasses not only an "act" or 
"omission" causing death, but also the event, namely, death.159  On the face of things, the 

mental states prescribed by s 31 apply to the event, as well as to the act, constituting 
murder. 

Difficulties arise when a particular species of murder prescribes its own mental element in 

relation to the event constituting the offence. The mere accommodation of a specific 

mental element with respect to the event in the definition of an offence may not 

necessarily displace the prima facie application of s 31 to that physical element. So much 

154 (1961) 108 CLR 56 at 60. 
155 (1998) 7 NTLR 152 at 166-167. 
156 (1998) 7 NTLR 152 at 167. 
157 (1998)7 NTLR 152 at 167. 
158 (1998) 7 NTLR 152 at 165. His Honour says at 166 that the requirement that the killing be unlawful 

imports the provisions of s 31 in relation to the act causing death. 
159 See p  27. 
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is apparent from the dissenting judgment of Angel J in Charlie v R160  and the dissenting 
judgment of Kirby J in Charlie v R,161  both of which are critically discussed below.162  Clear 
and unequivocal language is needed to displace the prima facie operation of the general 

mental element provision. 

The judgment of Angel J in the present case highlights the grammatical difficulties caused 

by the use of the word "unlawfully" in the definition of an offence which prescribes its own 

mental element. 

In the present case, Angel J held that the crime of murder as defined by s 162(1)(a) 

involved, inter alia, an 'unlawful killing", that is a killing "without excuse".163  According to 

his Honour, the offence involved an "act" - the stabbing of the deceased - and an "event" 

being the death of the deceased.164  His Honour went on to say that by virtue of s 31 both 

the "act" and the "event" must be intended by the accused or foreseen by him as a 
possible consequence of his conduct: "otherwise, as s 31 provides, he is excused from 

criminal responsibility for his conduct , and the accused is not guilty of murder (or 
manslaughter) - see s 23". 165  Angel J held that "it follows that in accordance with s 31 of 

the Criminal Code, at least in the absence of proof of an intention to kill or to endanger life, 
it was incumbent upon the Crown to prove beyond reasonable doubt that the appellant 

foresaw the death as a possible consequence of his conduct, Breedon (supra) at 129-130, 
Van Den Bemd (supra) at 492-493". 166 

His Honour went on to hold that where a person intended to cause grievous harm, that is, 
permanent injury to health which did not endanger life (for example, to disfigure or maim), 
s 31 required the prosecution to prove that the person foresaw the death of the deceased 

as a possible consequence of his conduct: 

in my respectful view a person who intends to cause permanent injury to health which 
does not endanger life ... and who intends his victim to live or gives no thought to the 
possibility of death as a consequence of his willed act cannot be guilty of murder contrary 
to s 162 of the Criminal Code.167  

Angel J's judgment warrants close attention because it highlights the vexed relationship 
between s 31 and specific offences under the Code, including s 162(1) (a). His Honour's 

160 (1998) 7 NTLR 152 at 168. 
161 (1999) 199 CLR 387 at 392-400. 
162 The former is analysed at pp  188-189. The latter is dealt with at pp  200-205. 
163 (1998)7 NTLR 152 at 168. 
164 (1998)7 NTLR 152 at 168. 
165 (1998) 7 NTLR 152 at 168-169. 
166 (1998) 7 NTLR 152 at 169. In arriving at his conclusion, his Honour relied upon Breedon (1993) 3 

NTLR 119 at 129-130 as being authority for the proposition that s 31, to the extent that in its terms it is 
operable , is applicable to, inter alia, offences of specific intent - including murder. 
However, his Honour appears to have misread the effect of the decision in Breedon. Breedon can only 
be treated as authority for the rather narrow proposition that s 31 applied to the crime of murder as 
defined by s 162(1) (b), an offence whose definition prescribed no specific mental element (other than 
that constituting a "base" offence in s 162(2)). Murder of the type considered in Breedon was not an 
offence of specific intent. 

157 (1998) 7 NTLR 152 at 169. 
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judgment suggests that it is not possible to divine the true relationship between the Code's 

general provision for criminal responsibility and its various offence-creating provisions. On 

the one hand, the general language of s 31 points to the section being a general 

overarching provision that governs and controls the scope of all offences (except those 

expressly excluded from the operation of s 31). On the other hand, the presence of 

specific mental elements in the definition of various offences, such as s 162(1)(a), 

suggests that some limitation is placed upon the operation of s 31. Those indications and 

contraindications lead into a quagmire of statutory construction, yielding no inevitably right 

answer. 

Angel J's judgment in Charlie raises what has been perceived to be a further fundamental 

difficulty with s 31. His Honour's conclusion in Charlie that s 31 required that both the act 

and event in s 162(1)(a) must be proven by the prosecution to have been intended, or 

foreseen by the accused as a possible consequence of his conduct, has been questioned 

not only because of the prescription of the specific mental element in s 162(1) (a) but also 

because of the disjunctive language of s 31. 

Both Justice Kearney168  and Stephen Gray169  have argued, on a close analysis of s 31, 

that there is some doubt as to the manner in which the section excuses criminal 

responsibility for an offence. 

Justice Kearney says: 

Section 31 negatives excuse from criminal responsibility for an 'act', 'omission' or 'event' 
disjunctively, rather than conjunctively. In other words, in terms of s 31 it is arguable that 
an accused is criminally responsible if his intent or foresight in relation to any one of the 
three is proved. An accused who is excused from criminal responsibility in relation to an 
"act", may nevertheless theoretically be criminally responsible for the resulting 'event'; and, 
logically, vice versa. Of course all depends on the requirements of the offence-creating 
provision, but it is not the case that both the 'act' and the 'event' must be intended, or 
foreseen by the accused as a possible consequence of his or her conduct, to negative the 
excusatory effect of s 31. 

Let us examine the implications of such an analysis a little more closely. First, consider the 
offence of manslaughter under Code s 163. If I had foreseen the possibility of (the event of) 
death resulting from my act of stabbing, it is arguable that technically (whatever the 
practicalities) in terms of s 31(1) the fact that I was not proved to have 'intended or 
foreseen' the act of stabbing would not affect my criminal responsibility for manslaughter. 
[Equally, although I had not foreseen the event of death, if I had 'intended or foreseen' my 
act of stabbing in terms of s 31(1), I would be criminally responsible in terms of an offence-
creating provision dealing with that act of stabbing, although not for an offence (such as 
manslaughter) turning on the event of death.] But is what I am actually criminally 
responsible for, in terms of s 31 (1), that which is the 'possible consequence of... conduct.'? 
What is this 'conduct'? It appears to be the stabbing of the victim, which in turn caused his 
death. Does this mean that it is actually the result (the event) of my act of stabbing which 
determines whether I am criminally responsible? There is now a broad approach preferred 
to the interpretation of 'event' in s 23 of the Queensland and Western Australian Criminal 
Codes, covering any consequence of an act. It is arguable, on this analysis, that it would 

168 Justice Kearney, n 140, pp  20-21. 
169 Gray, n 21 at 176-177, 181. 
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not be necessary for the Crown to prove that I had either intended or foreseen my act of 
stabbing; and that ultimately what the Crown must prove in relation to s 31 is that I foresaw 
an 'event' as a possible consequence of my conduct.17° 

After outlining six possible defences open to an accused under s 31,171  Gray says that it is 
unclear whether the prosecution, in undertaking the task of disproving the excuse defined 

in s 31, must disprove all, or simply any, of the six possible defences available to an 
accused under that section.172  On one construction of the provision, Gray says that s 31 
would excuse an accused if the prosecution failed to disprove any of the six exculpatory 
grounds.173  in other words, the onus is on the prosecution to disprove all of the six 

possibilities raised by the wording of s 31. On an alternate construction, Gray says that s 

31 would not afford an accused an excuse if the prosecution succeeded in disproving any 
one of the six exculpatory grounds.174  In other words, it is sufficient for the prosecution to 
disprove any one of the exculpatory grounds.175  

The analyses undertaken by Justice Kearney and Gray, if correct, have far-reaching 
implications for the operation of the Criminal Code (NT). If the function of s 31 is to govern 
and control the scope of specific offences by introducing into their definitions either of the 

mental states prescribed by that section, then it is essential to know whether it is 
necessary for the prosecution to prove that each of the physical elements of the offence 
were accompanied by either of the states of mind prescribed by s 31. The final definition of 
offences, in terms of its mental elements, will depend upon the wording of s 31 in so far 
as it lays down the requirements for criminal responsibility for an offence. 

However, the analyses undertaken by Justice Kearney and Gray are spurious on a 
number of grounds. 

First, it is suggested that the very fact that s 31 is expressed disjunctively rather than 
conjunctively overcomes the concerns raised by Justice Kearney and Gray. If s 31 were 

170 Justice Kearney, n 140, pp  20-21. 
171 These are listed as follows: (1) the act was not intended; (2) the act was not foreseen as a possible 

consequence of the defendant's conduct; (3) the omission was not intended; (4) the omission was not 
foreseen as a possible consequence; (5) the event was not intended; (6) the event was not foreseen 
as a possible consequence: Gray, n 21 at 177. 

172 Gray, n 21 at 177. 
173 Gray, n 21 at 177. There, Gray asks us to consider a manslaughter case such as R v Krosel (1986) 41 

NTR 34 in which the "act" causing death was intended by the accused. According to the first 
construction placed on s 31 the accused would be acquitted of the manslaughter charge if the 
prosecution failed to prove that he foresaw the death of the deceased as a possible consequence of 
his conduct. 

174 Again using the case of Krosel as a model, Gray (n 21 at 177) suggests that if the prosecution was 
able to prove that the accused's "act" was intended, then the manslaughter charge would succeed, 
even in the absence of proof that the accused foresaw the death of the deceased as a possible 
consequence of his conduct. Compare the actual approach taken by Nader J in Krosel (1986) 41 NTR 
34 at 36 where his Honour concluded that the prosecution had to establish both that the 'act' causing 
death was intended and that the 'event' of death was foreseen by the accused as a possible 
consequence of his conduct. 

175 This appears to have been the approach taken by Nader J in Pregel] v Man/son (1987) 51 NTR at 17: 
Gray, n 21 at 181. As noted by Gray at 181, this conclusion differs from that reached by Nader J in 
Krosel (1986) 41 NTR 34. 
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expressed conjunctively that would mean that a person is excused from criminal 

responsibility for an act, omission and event unless it was intended or foreseen by him as 

a possible consequence of his conduct. As the word "it" in the section refers to "act", 

"omission" and "event", the provision would take on a cumulative effect with the result that, 

in the case of offences involving both an act (or omission) and an event, a person would 

only be excused from criminal responsibility if both the act (or omission) and event was 

neither intended nor foreseen as a possible consequence of his or her conduct. The use of 
the conjunctive in the provision would have the opposite effect, and in fact enliven and 

reinforce the arguments advanced by Justice Kearney and Gray. 

Secondly, the use of the disjunctive ins 31(1), when read together with other provisions of 

the Code, disposes of the argument mounted by Justice Kearney and Gray. Their 

respective analyses appear to overlook the provisions of ss 2176  and 23177  of the Code. 

That both sections speak of an "act", "omission" or "event" constituting an offence is 
significant. Although the application of s 2 is limited to the operation of Part 1 of the 

Code,178  s 23 is contained in Part II - the general criminal responsibility provisions - which 
also contains s 31. It is arguable that by virtue of s 23, and to a lesser degree s2, the 
words "act", "omission" and "event" which appear in s 31 are to be qualified by the phrase 
"constituting the offence".179  Read in this way, s 31 lays down a set of general 

requirements for criminal responsibility for an offence with the following results: (1) that 
where an offence consists solely of an act or omission, the prosecution must prove either 

intention or foresight of consequences in relation to that act or omission: (2) where an 
offence consists of both an act (or omission) and an event the prosecution must prove not 

only intention or foresight in relation to the act or omission but also in relation to the event. 
This construction of s 31 would appear to remove much of the uncertainty surrounding the 

onus of proof borne by the prosecution in relation to offences which are governed and 
controlled by s 31. 

The present discussion would not be complete without making some reference to 

176 Section 2 provides: 
For the purposes of this Part, an offence is committed when a person who possesses any mental 

element that may be prescribed with respect to that offence does, makes or causes the act, omission 
or event, or the series or combination of the same, constituting the offence in circumstances where 
the act, omission or event, or each of them, if there is more than one, is not authorised or justified." 

177 Section 23 provides: 
"A person is not guilty of an offence if any act, omission or event constituting that offence done, made 
or caused by him was authorised, justified or excused." 

178 See p  152. Cf the repondent's argument in Charlie v R (1999) 199 CLR 387 at 407 to the effect that s 
2 defines what is an "offence" for all purposes of the Code: see Part 1, p  152, n 702. 

179 This is precisely the view taken by the Court of Criminal Appeal in H v Mardday & Ors (1998) 7 NTLR 
192 at 197 where the Court stated: 
"the combined effect of ss 23 and 31 (1)  would appear to be that a person is excused from criminal 
responsibility for an act, omission or event constituting an offence (emphasis added) unless such act, 
omission or event was intended or foreseen by him as a possible consequence of his conduct." 
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s 24 of the Code.180  This provision has never been judicially considered. However, on its 

face, it seems to be saying that where an offence consists of both an "act" (or "omission") 

and an "event", as in the case of s 162 (1)(a), the event constituting the offence will be 

held to have been authorised, justified or excused if the act or omission constituting the 

offence is found to have been authorised, justified or excused.181  The implications of this 

construction of s 24 are significant. If, in relation to an offence comprising both an "act" (or 

"omission") and an "event", s 31 does not require the prosecution to prove the requisite 

mental element with respect to both the act (or omission) and the event in order to 

establish criminal responsibility for the offence, then what is the purpose of s 24? The 

terms of s 24 strongly suggest that s 31(1) requires the prosecution to prove the requisite 

mental element in relation to both the act (or omission) and event. As with s 23, s 24 

needs to be read in conjunction with s 31. Such an approach is consistent with the 

philosophy of reading a criminal code as a whole. 

Both Justice Kearney and Gray have made suggestions as to how the grammatical 

difficulties of s 31 might be overcome. Putting aside the inherent weaknesses of the joint 

argument, the suggested changes resolve nothing. 

Justice Kearney has proposed that s 31(1) be reformulated as follows: 

(1) A person is excused from criminal responsibility 

for an act or omission which was not the product of the will of the person; 

for an event resulting from an act or omission, which was neither intended nor 

foreseen by the person as a possible result of the act or omission; 

for an event resulting from an act or omission, which was foreseen by the person 

as a possible result of the act or omission if, in all the circumstances, including the 

chance of the event occurring and its nature, an ordinary person similarly 

circumstanced and having such foresight, would not have done the act or made 

the omission.182  

However, the argument advanced by his Honour applies with equal force to this 

reformulation. The reformulation would not clarify the question of onus of proof. What is 

the position if D's act is excused under paragraph (a) but D foresees the event under 

paragraph (b), though not being able to bring himself under paragraph (c)? 

Gray's proposal is as follows: 

180 Section 24 provides: 
"Any event resulting from an act or omission that was authorised, justified or excused is, accordingly, 
authorised, justified or excused." 
This is consistent with the law as stated in R v Prow (1989) 42 A Grim A 343 at 348 per Thomas J, at 
370 per Williams J (disapproving H v Martyr [1962] Qd R 398 at 414; (1962) 57 QJP 3 at 15 per Philp 
J (dicta). 

182 Justice Kearney, n 140, pp  24-25. 
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A person is excused from criminal responsibility for an involuntary act or omission. 
A person is excused from criminal responsibility for an act or omission unless the act 
or omission was intended, and for an event unless the event was intended or 
foreseenby him as a possible consequence of his conduct. 
A person who does not intend a particular event, but foresees it as a possible 
consequence of his conduct, and that particular event occurs, is excused from criminal 
responsibility for it if, in all the circumstances, including the chance of it occurring and 
its nature, an ordinary person similarly circumstanced and having such foresight would 
have proceeded with the conduct.183  

This reformulation of s 31 does not dispose of the argument mounted by Gray, and raises 

similar issues to the proposal put forward by Justice Kearney. 

By way of rejoinder to Gray's argument as to the uncertain operation of s 31, Hemming 

has argued that the section is well drawn, and was "drafted to overcome the problems of 

interpretation which had arisen from other Code provisions by applying the same test 

regardless of whether the matter in question was an 'act', 'omission' or 'event', thereby 

making it unnecessary to distinguish between the 'act' and the 'event' "184 

Hemming goes on to say: 

For example, to avoid statutory interpretation difficulties raised in Valiance of whether the 
'act' was the pulling of the trigger or the wounding, the word 'event' covers the result of the 
pulling of the trigger. So the prosecution can rely on the duality of 'act' and 'event' for any 
offence that has led to actual harm. Indeed, it would appear that 'event' is sufficient in 
itself.185  

After noting that "s 31 requires at least foresight which is the truly subjective test and 

avoids the objective test utilised for an event which occurs by accident in other Codes", 186 

Hemming concludes: 

In the linguistic labyrinths that flow from the six possibilities raised by Gray for the 
defendant seeking to be excused from criminal responsibility,187  Gray ignores the 
interpretation of s 31 which posits that under a broad criminal provision incorporating 'act, 
omission or event' liability will not be imposed unless there was either intent or foresight.188  

The effect of Hemming's argument is that, because s 31(1) applies a common test for 

criminal responsibility to "acts" and "events", the problems perceived by Gray vanish, at 

least for all practical purposes.189  

183 Gray, n 21 at 187. 
184 Hemming A, " A Tour de Force, a Faux Pas or a Coup de Grace? A Rejoinder to Criminal 

Responsibility Under Section of the Criminal Code (NT)" (2002) 26 Crim LJ at 344 at 345. 
185 Hemming, n 184 at 345. 
186 Hemming, n 184 at 345. 
187 It will be recalled that Gray contends that s 31 has two possible meanings: whether the prosecution 

has to prove all or simply any one of the six alleged possibilities: see p  190. 
188 Hemming, n 184 at 345. 
189 Hemming, n 184 at 345-347. It should be noted that Gray subsequently conceded the correctness of 

Hemming's view on the onus of proof issue: 
If an 'event' is part of the definition of an offence, the prosecution must prove that this was either 

intended or foreseen, in addition to proving that the 'act' was either intended or foreseen. In an 
offensive behaviour case, if offensiveness to another is regarded as an 'event', the prosecution must 
prove this event was either intended or foreseen.": Gray S, " A Third Look at Criminal Responsibility 
under Section 31 of the Criminal Code(NT)" (2003) 27 Crim LJ 211 at 212. 

IL' 



The problem with Hemming's analysis of s 31 is that the authors of the Code embarked 

upon a deliberate process of defining "act" and 'event". Those definitions purport to draw a 

distinction between the two physical elements, notwithstanding the same test for criminal 

responsibility applies to both. If it is unnecessary to work out what is the "act" and what is 

the "event", then why go to the trouble of defining them. 

It would seem that "act" and "event" were defined in an attempt to resolve the problem of 
the meaning of "act" illustrated in Valiance.190  Although s 31 (1) applies the same test to 
"acts" and "events", it is arguable that that common test was not employed to overcome 

the statutory interpretation difficulties that arose in Valiance : the statutory definitions of 
"act" and "event" were intended to perform that task. Hemming's argument that in the case 

of offences involving an "act" and an "event" the common test obviates the need to 

distinguish an "act" from an "event" is a hasty generalisation. Under certain circumstances 
it may become necessary to work out what is the "act" and what is the "event".191  

The draftsman of the Code also defined "act" and "event" to assist courts in identifying the 
relevant "act" in relation to offences consisting merely of an "act". Clearly, the imposition of 
a common test for criminal responsibility under s 31 (1) could not overcome the problem of 

resolving the true scope of the proscribed "act" in such cases. 

Hemming's argument appears to be based on mere academic speculation. He argues that 
Gray has misinterpreted Nader J's judgment in Pregelj v Man/son 192  and overlooked his 
Honour's methods of reasoning which point to the whole design of s 31 being predicated 
on avoiding the different interpretations of "act" in Valiance.193  

It is true that Nader J applied the different reasoning employed by the High Court in 
Valiance as to the meaning of "act" 194  and concluded, as a result of following either of 
those paths of reasoning, that "in a case concerning sexual intercourse in public either it 
was an act which must be intended or foreseen, or it was an event which must be intended 
or foreseen".195  However, there is nothing in Nader J's judgment which explicitly supports 
Hemming's argument that s 31 was drafted to overcome the problems of interpretations of 
"act" which had arisen in other Code jurisdictions by applying the same test for criminal 

responsibility to "acts" and "events".196  Indeed, a contraindication is to be found in his 

However, Gray seems to be of the view that the onus of proof could be more clearly expressed: at 
212. 

190 See, in particular, Pregelj v Man/son (1987) 51 NTR 1 at 14 per Nader J. See also the Crown 
argument in DPP Reference No 1 of 2002 which is discussed at p  243. 

191 These are raised at pp  216-218. 
192 Hemming, n 184 at 345-347. 
193 Hemming, n 184 at 345 —347. 
194 In Va/lance Dixon CJ and Kitto J took different approaches in interpreting the meaning of "act" in s 13 

of the Tasmanian Criminal Code. 
195 Hemming, n 184 at 346. 
196 Nader J's judgment is analysed at pp  219-223. 
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Honour's observation that the draftsman of the Code defined "act" in an attempt to resolve 

the interpretational difficulties that arose in Valiance.197  

It has been argued above that the "disjunctive" approach advanced by Kearney J, and 

separately by Gray, seems spurious.198  Hemming however, in summarily and somewhat 
glibly disposing of that "straw man",199  advances his contentions too far in venturing toward 
commendation of s 31.200 

In concentrating the thrust of his assault upon Gray, he conveniently ignores factors such 

as those underlying the "astonishment" of Brennan CJ expressed during submissions 

before the High Court in R v Breedon.201  As well, the jumble of contradictory and confused 
judicial pronouncements following Pregelj v Manison 202,  which are extensively dealt with 
herein,203  are either glossed over or not adverted to at all.204  These factors alone suffice to 
justify short shrift, if not to the rebuttal of Gray, then most certainly to the praise bestowed 
upon s 31. 

Whilst the arguments mounted by Justice Kearney, Gray and Hemming in relation to the 

operation of s 31 are far from persuasive, the fact that a senior judge of the Supreme 

Court of the Northern Territory and two learned academic commentators find the provision 
such a fertile field for diverse interpretations lends further evidence of its inherent 

uncertainty and lack of clarity. This thesis has argued a third construction of the operation 
of s 31. As the provisions of a code should be expressed as clearly as possible, it is 
suggested that the onus of proof issue could be put beyond dispute if the amendments to s 
31 proposed in Part 1205  were adopted. 

4. Charlie in the High Court: the indecisiveness of statutory interpretation 

R v Charlie,206  which involved an appeal on behalf of the accused from the decision of the 
Court of Criminal Appeal in Charlie v R,207  is significant for it settled the extent to which s 

197 See p194, n 190. 
195 See pp  189-191. 
199 For example, Hemming fails to directly address the grammatical issues raised by Justice Kearney and 

Gray, and overlooks the argument proffered by this thesis as to the real implications of the use of the 
disjunctive ins 31(1). 

200 Hemming, n 184 at 344 where the author states in the summary that s 31 is well drawn. See also at 
348 where Hemming says: " In essence, s 31 is a tour de force..." 

201 Proceedings for special leave number Dl of 1994 heard on 25 August 1994.Those issues are dealt 
with at pp  391; 434-439. 

202 See Gray, n 189 at 212 where the author refers to judicial "muddying of the waters, such as that which 
argubaly occurred in Pregelj" and "recent judicial differences in the application of 
s 31 to s 192 of the Criminal Code". Notwithstanding his concession on the onus of proof issue, Gray 
maintains the desirability of making s 31 as clear as possible : "Perhaps the section should be 
amended in the way suggested in my article, or in some other way.": Gray, n 189 at 212. 

203 See pp  219-246. 
204 Hemming, n 184 at 345 - 348. 
205 See proposed provision s 1 B at pp  156-1 57. 
206 (1999) 199 CLR 387. 
207 (1998) 7 NTLR 152. 
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31 governs and controls the scope of the crime of murder as defined by s 162(1)(a). It also 

purports to lay down fundamental propositions concerning the operational relationship 

between s 31 and specific offences. However, the reasoning underlying the ratio decidendi 
in Charlie is unconvincing; and the vexed relationship between s 31 and specific offences 
remains irresolvable as ever. 

Callinan J began by sethng out the appellant's argument.208  The appellant argued that "an 
act was not unlawful within the meaning of s 1 of the Code unless it was done without 

'authorisation, justification or excuse' and that a person was excused from criminal 

responsibility for an event if it was neither intended nor foreseen as a possible 

consequence of an accused's conduct".209  it was further contended that s 31 was 
intended to have general application unless otherwise provided.210  That legislative intent 
could be inferred not only from the generally unqualified language of s 31 but also from 

the express exclusion in subsection (3) of its application to offences defined by Division 2 
of Part VI of the Code.211  

His Honour then outlined the respondent's argument.212  The respondent submitted that 

some guidance was to be obtained from the omission of the word 'excused' from s 2 of the 
Code .213  The respondent argued that s 2, "defining as it did what is required for the 
commission of an offence, specifically contemplates that 'excuse' (unlike authorisation and 
justification) is of no relevance to the primary question whether an offence has been 
committed".214  The respondent contended that the role of the exculpatory provisions (if 
applicable) "is to determine, once it has been decided that an offence has been 
committed, whether an offender should be held criminally responsible for his or her 
conduct".215  

Callinan J acknowledged that the appellant's argument gained some support from the 

apparently unqualified language of s 31 coupled with the "specific reference to, and 

exclusion of s 31 of the Code in the case of murder as defined by s 162(1) (b)".216  
However, his Honour was at pains to note that s 162(1)(b), unlike s 162(1) (a), did not 
specify a mental element.217  His Honour went on to observe that s 162(5) contains quite 
different expressions altogether, providing that "in the case of offences of murder under s 

162(1)(c) and (d) it is immaterial that the offender did not intend to cause death or did not 

208 (1999) 199 CLR 387 at 406. 
209 (1999) 199 CLR 387 at 406. 
210 (1999) 199 CLR 387 at 406. 
211 (1999) 199 CLR 387 at 406. 
212 (1999) 199 CLR 387 at 407. 
213 (1999) 199 CLR 387 at 407. 
214 (1999) 199 CLR 387 at 407-408. 
215 (1999) 199 CLR at 408. The effect of the respondent's submission is that the Criminal Code (NT) 

draws a distinction between offences and defences (that is, justifications and excuses). However, as 
is apparent from the analysis undertaken in Part 1, this is simply not the case. To the contrary, the 
Code conflates offence and defence elements. 

216 (1999) 199 CLR 387 at 407. 
217 (1999) 199 CLR 387 at 407. 
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know that death was likely to result".218  That there are such differences in language to be 
found within the one section was considered by his Honour to be significant.219  Those 
differences suggested that each of the sub-sections and paragraphs is unique and 

requires separate consideration according to its terms, but of course in the context of the 

Code as a whole". 220 

Callinan J did not find the respondent's argument based on s 2 of the Code persuasive. 

The difficulty that his Honour found with the argument was that if authorisation or 

justification exists, then no offence has been committed and a verdict of not guilty would 
have to be entered".221  His Honour stated that "the position might have been different had 

the phrase 'constituting what would otherwise be an offence' been used, instead of the 
words 'constituting the offence".222  However, there does not seem to be anything 
intrinsically wrong with the respondent's argument. The respondent appears to have been 

arguing that the excuse provisions only come into consideration when the elements of an 
offence have been established, that is, where the relevant act, omission or event was 

neither authorised nor justified. If the relevant act, omission or event is either authorised or 

justified that is the end of the matter. If, however, the act, omission or event is neither 
authorised nor justified, then matters of excuse need to be considered before finally 
determining the offender's criminal responsibility. 

However, there is a more compelling basis for rejecting the respondent's argument. As 
stated in Part 1, s 2 of the Code was enacted for the purposes of Part I of the Code.223  It 
was not intended to provide a definition of an offence: its sole purpose was to define the 
circumstances under which parties to a criminal enterprise could be held criminally 
responsible for their participation in the commission of an offence.224  The element of 
excuse was deliberately omitted from s 2 to achieve that purpose. 

That aside, the respondent's argument which segregates matters of excuse from matters 
of authorisation and justification does not sit comfortably with key provisions of Division 1 

of Part II of the Code which deals with general matters of criminal responsibility. Section 
23225 does not differentiate between matters of authorisation, justification and excuse and 
treats the absence of any one or more as an inherent element of an offence.226  Similarly, s 

218 (1999) 199 CLR 387 at 407. 
219 (1999) 199 CLR 387 at 407. 
220 (1999) 199 CLR 387 at 407. The internal differences within s 162 and his Honour's observation that 

the applicability of s 31 to each of the subsections must be separately considered, but in the context 
of the Code as a whole, forcefully demonstrates the need for a simple formulaic approach to the 
application of the general provision to particular offences. 

221 (1999) 199 CLR 387 at 408. 
222 (1999) 199 CLR 387 at 408. 
223 See p152. 
224 Seep 152. 
225 See n 177. 
226 If authorisation, justification or excuse were not intended to be treated as offence elements then s 23 

would have been differently worded. For example, the section might have provided that certain 
matters operate to authorise, justify or excuse the commission of an offence. 
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24227  does not differentiate between matters of authorisation, justification and excuse, and 
emphasises the important role played by the excuse provisions of the Code (which 
includes s 31) in the determination of guilt with respect to an offence. The treatment of 
matters of authorisation, justification and excuse as offence elements is reinforced by the 
Code's use of the words "unlawfully" or "unlawful" in the definition of specific offences. The 
apparent disharmony between the general provisions in Part II and s 2 of the Code is 
entirely explicable. There is no reference to matters of excuse in s 2 for the simple reason 
that the latter provision operates solely for the purposes of Part I of the Code: the inclusion 
of the word "excuse" in s 2 would defeat the purpose of the provision, which is to 
circumvent the "innocent agent" defence by an accessory before the fact or principal in the 
second degree. 

Callinan J went on to conclude that the reasoning of the majority in the Court of Criminal 
Appeal in Charlie with respect to the operation of s 162(1)(a) was correct.228  

His Honour discerned in the Criminal Code (NT) "specific provisions reflecting an intention 
to exclude from specific offences the application of general exculpatory provisions".229  
According to his Honour, "internal differences within s 162 also demonstrate that the 
elements necessary to found a conviction for murder may vary from situation to 
situation".230  Callinan J also referred to s 154, pointing out that that section requires proof 
of a special mental element, namely objective foreseeability, rather than subjective 
foresight (s 31). 

After referring to a number of offences in the Code, which prescribe their own mental 
element,231  Callinan J adopted the analysis of s 302 of the Criminal Code (Old)232  
undertaken by the High Court in R v Barlow.233  There, Brennan CJ, Dawson and Toohey 
JJ said of the section: 

Section 302 prescribes the specific intent (not merely foresight, much less foreseeability, of 
death or grievous bodily harm) which must be entertained by an offender before the 
offender is guilty of murder.234  

Callinan J went on to say that whilst the provisions of a Code are to be construed 
according to their own language, "in the case of ambiguity, it is appropriate (to lean) in 
favour of a construction generally consistent with that of other Codes and with the general 
principles applied in the common law jurisdictions".235  Following the construction placed 

227 See n 180. 
228 (1999) 199 CLR 387 at 408. 
229 (1999) 199 CLR 387 at 409. 
-- (1999) 199 CLR 387 at 409. 
231 See s 172 (procuring abortion), s 176 (stupefying in order to commit a crime), s 177 (acts intended to 

cause grievous harm or prevent apprehension), s 182 (attempting to injure by explosive substances), 
S 249 (damaging mines) and s 272 (personation). 

232 Section 302 of the Criminal Code (Old) bears some similarity to s 162(1) (a) of the Cr/rn/na! Code (NT). 
233 (1997) 188 CLR 1 at 12. 
234 (1999) 199 CLR 387 at 410. 
235 (1999) 199 CLR 387 at 410 
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upon s 302 in Barlow , his Honour concluded that the express reference to intent in s 
162(1)(a) meant that s 31 did not apply to the offence in the way contended for by the 
appellant.236  

The conclusion reached by Callinan J invites a number of comments. 

His Honour's judgment contains a tacit acknowledgment that the relationship between s 
31 and s 162(1)(a) is not clear, indeed ambiguous. An acknowledgment in those terms 

lends weight to the case for a legislative review of s 31. 

Secondly, his Honour appears to have unquestioningly accepted the High Court's analysis 
of s 302 in Barlow and applied that analysis to the operation of s 31 upon s 162 (1)(a) of 
the Criminal Code (NT). However, the High Court, in Barlow, did not undertake an 
analysis of the relationship between s 23 of the Criminal Code (Old) - the statutory 
equivalent of s 31 of the Criminal Code (NT) - and s 302 of the Code. Furthermore, whilst 
it is permissible, in cases of ambiguity, to favour a construction "which achieves 

consistency in the interpretation of like language in similar codes of other Australian 
jurisdictions",237  the Criminal Code (NT) is in material respects peculiar and different from 
the Criminal Code (Old) in both language and content.238  Although s 302 of the Criminal 
Code (Old) bears some similarity with s 162(1)(a) of the Criminal Code (NT), s 23 of the 
Oueensland Code and s 31 of the Northern Territory Code are very dissimilar.239  Unlike 
the Criminal Code (NT), the Oueensland Code does not employ the concept of 
"unlawfulness" as a vehicle for importing its general criminal responsibility provisions into 

the definition of particular offences; nor does the Oueensland Code contain provisions that 
expressly exclude the application of its general controlling and governing provision - s 23 - 
to specific offences. Under those circumstances his Honour's adoption of the construction 
in Barlow was questionable. 

In his judgment, Callinan J dealt with a separate argument put forward by the appellant 
with respect to the alternative limb of s 162(1)(a). The appellant submitted that the trial 

judge should have directed the jury that if they were not satisfied that the appellant 
intended to kill the victim they must be satisfied that he intended to do her grievous harm, 
that is to say, that he intended to cause her physical injury of such a nature as to endanger 

or be likely to endanger life or to cause or likely to cause her permanent injury to health, 

and, in that regard, should have guided the jury as to the meaning of the phrase "or be 
likely to endanger her life.., or to be likely to cause permanent injury to her health".240  

236 (1999) 199 CLR 387 at 410. 
237 See the judgment of Kirby J in Charlie v R (1999) 199 CLR 387 at 394 
238 See again the judgment of Kirby J in Charlie v H (1999) 199 CLR 387 at 393: 

the Code... is in material respects (as Brennan J noted) peculiar and different from other codes 
and legislative provisions operating within Australia as well as different from the common law." 

239 This observation is made by Justice Kearney, n 140, p  8: 
'In both structure and substance, s 31 'differs markedly' from the Griffith formulation." 

240 (1999) 199 CLR 387 at 410. 
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Callinan J concluded that it is sufficient for the purposes of s 162(1)(a) that "the offender 
intended to do an act or to cause a physical or mental injury which was of such a nature as 
actually to endanger, or objectively viewed be likely to endanger, life, or to cause, or 
objectively be likely to cause permanent injury to health".241  In coming to that conclusion, 
his Honour rejected the argument that the word "likely" in the definition of "grievous harm" 
meant "subjectively likely".242  According to his Honour, the absence of any reference to 
foresight and awareness in the definition of 'grievous harm' supported an objective 
interpretation.243 

In arriving at that conclusion, Callinan J rejected the entirely subjective interpretation 
preferred by Angel J in the Court of Criminal Appeal.244  His Honour said that it was 
consistent with the ordinary notions of criminal responsibility and the common law to 
convict an offender of murder in circumstances where he or she sought to maim or 
disfigure somebody so as to cause permanent injury to health, and in the course of doing 
so caused death.245  

The difficulty with his Honour's analysis is that it does not explain, or adequately explain, 
why the general requirement in s 162(1) that the killing be unlawful does not, in turn, 
require proof that the appellant foresaw death as a possible consequence of his conduct. 
The absence of any reference to foresight and awareness in the definition of "grievous 
harm" does not dispose of the argument. Indeed, the absence of any such mental state 
may lend support to, rather than preclude, the applicability of s 31 to the alternative limb of 
s 162(1)(a).246  

Kirby J gave one of the two dissenting judgments in Charlie.247  His Honour's judgment is 
particularly noteworthy because it again highlights the very vexed relationship between s 
31 and specific offences which is not capable of being satisfactorily resolved, despite the 
most diligent application of the principles of statutory interpretation. 

His Honour prefaced his judgment by observing that the appeal "presents a tricky problem 
concerning the Criminal Code (NT)".248  Although favouring the view taken by Angel J in the 
Court of Criminal Appeal, his Honour did not pretend that "the point was clear or that the 

241 (1999) 199 CLR 387 at 411. 
242 (1999) 199 CLR 387 at 411. On a subjective interpretation, it would be necessary for the prosecution 

to prove that the offender intended to cause an injury which he was aware would endanger life, or be 
likely to endanger life, or to cause permanent injury to health or be likely to cause permanent injury to 
health. 

243 (1999) 199 CLR 387 at 411. 
244(1999) 199 CLR 387 at 411- 412. 
245 (1999) 199 CLR 387 at 412. 
245 See the dissenting judgment of Kirby J in Charlie v R (1999) 199 CLR 387 which is discussed at 

length immediately below. 
247 The other dissenting member of the Court was Hayne J. 
246 (1999) 199 CLR 387 at 392. 
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conclusion reached (was) unarguable" 249  His Honour noted the observations made by 
Brennan J in Breedon that s 31 was a curious provision warranting "early and detailed 
consideration by the legislature".250  Kirby J remarked that the earlier amendment of s 
162(4), following Breedon, failed to remove the particular problem raised on appeal.251  

His Honour rightly considered the issue raised on appeal to be "a narrow one of statutory 
interpretation".252  After acknowledging the uniqueness of the Criminal Code (NT)253  and 
outlining the rules of statutory interpretation governing the construction of a criminal 
code,254  Kirby J warned against the danger of assuming that, because murder (as defined 

by the common law and by most code and statutory provisions in Australia) does not 

require proof of foresight of the possibility of death of the deceased, the operation of s 31 
upon s 162(1)(a) conformed to that approach.255  

Whilst Kirby J accepts the force of Callinan J's reasoning, his Honour does not accept his 
conclusion that because s 162(1)(a) contains its own reference to a mental element it 
expels the operation of the general provisions of s 31 256  Kirby J concluded that the 
foresight provisions of s31(1) applied to s 162(1)(a). His Honour reached that conclusion 
by a multi-staged process of statutory construction. 

Kirby J begins by observing that s 31 appears under the heading "Criminal Responsibility". 
According to his Honour, that general heading and the language in which s 31 is couched 
suggests that the section is a general provision for criminal responsibility which applies to 

all of the specific offences enacted by the Code: on the face of things it is an overarching 
provision.257  

Kirby J makes the point that s 31 is a provision which is of "very considerable importance 

to the operation of the Code given the centrality of intention as an element ordinarily 
necessary to constitute the criminality of the offences provided by the Code".258  In that 

249 (1999) 199 CLR 387 at 392. 
250 See p  10 of the transcript of the application for special leave to the High Court in Breedon. 
251 (1999) 199 CLR 387 at 392-393. 
252 (1999) 199 CLR 387 at 393. 
253 (1999) 199 CLR 387 at 393. 
254 (1999) 199 CLR 387 at 394. Those principles may be summarised as follows: (1) It is wrong to 

approach the meaning and operation of a code 'with the presumption that Parliament's purpose was 
to do no more than restate the pre-existing law". A code does not, unless expressly stated, set out to 
be a mere statement of the pre-existing or common law. (2) The Code must be read as a whole: It 
must be presumed that the objective of the legislature was to give an integrated operation to all of the 
provisions of apparently general application, except to the extent that they are expressly excluded. (3) 
In the event of an ambiguity, particularly in relation to matters of basic principle, the construction 
which favours consistency in the interpretation of like language in similar codes of other Australian 
jurisdictions will ordinarily be favoured. 

255 (1999) 199 CLR 387 at 394. 
256 (1999) 199 CLR 387 at 395-396. At 396 his Honour ascribed any apparent disharmony between the 

Code and the conclusion reached by the Court of Criminal Appeal and Callinan J to the need "to 
work out judicially the operation of s31 as 'specific solutions of particular difficulties raised by the 
precise facts' of the given case". 

257 (1999) 199 CLR 387 at 396. 
258 (1999) 199 CLR 387 at 396. 
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sense s 31(1) states, "as a code principle of general application, a core tenet of (the) 

criminal law".259  His Honour observes that s 31 is not a provision whose application would 

ordinarily be confined or narrowed.26°  Similarly, his Honour says that on the face of things 

s 31(2) is a provision of general application.261  Kirby J concludes that there would need to 

be "clear reasons why s 31 should be otherwise construed".262  

At the next level of his analysis, his Honour relies upon the provisions of s 31(3) of the 

Code as providing an important textual clue as to the operation of s 31. 263  Section 31(3) 

specifically provides that the section does not apply to an offence as defined by Division 2 

of Part VI: see ss 154 and 155. His Honour notes that while si 62 is within Part VI, which is 

entitled "Offences Against the Person and Related Matters", it falls outside Division 2.264  

Kirby J gleans from this compartmentalisation of offences a clear indication that s 31 was 

intended to apply to the offences (including murder) defined by Division 3 of Pt VI: 

Although slips can occur in the drafting of legislation, it would not lightly be attributed to the 
legislature that it meant the over-arching provisions of s 31 not to apply to the offences 
defined by Div 2 and to an offence contained in Div 3 and expressed in s 162(a). 
This is especially so because the legislature has taken the trouble to mention the former 
but is silent about the latter. In short, where the legislature meant the words of general 
application in s 31 not to apply to specified offences, it said so. It did not leave matters to 
chance. It did not leave the working out of the interrelationship between s 31 and the 
offences provided for in the Code to reconciliation by judges of the operation of the general 
provisions as to intention and special provisions in particular offences in which intention 
was expressly referred to. On this basis alone, the legislature has given a clear signal. It is 
that s 31 is intended to apply to the offences (including murder) defined by Division 3 of 
Part VI of the Code. It would require very clear language in an offence defined outside 
Division 2 of Pt VI, such as that in s 162(1)(a), to produce an exclusion which the 
legislature held back from expressing.265  

The approach taken by his Honour looks very much like the reverse application of the 

"expressio unius est exclusio alterius" principle of statutory interpretation.266  However, that 

rule is one which should be applied by the courts with extreme caution267  - the more so in 
the case of a reverse application of the principle. 

One of the major problems with the Code is that it is very difficult to reconcile the general 

language of s 31 with the definition of specific offences which contain their own mental 

element. No assistance is derived from the use of appropriate language to flag the primacy 

259 (1999) 199 CLR 387 at 396. 
260 (1999) 199 CLR 387 at 396. 
261 (1999) 199 CLR 387 at 396. 
262 (1999) 199 CLR 387 at 396. 
263 (1999) 199 CLR 387 at 396. 
264 (1999) 199 CLR 387 at 396. 
265 (1999) 199 CLR 387 at 396-397. 
266 The translation of this maxim is "an express reference to one matter indicates that the other matters 

are excluded": Pearce and Geddes, n 105, par 4.29, p  109. In the present context, his Honour held 
that the expressly excluded application of s 31 to offences defined by Division 2 of Pt Vi of the Code 
indicated that s 31 applied to offences defined by Div 3 of Pt Vi: (1999) 199 CLR 387 at 396-397. 

267 Pearce and Geddes, n 105, par 4.26, p  110. 
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of one provision over another.268  However, it is arguable that, notwithstanding the 

exclusionary provisions of s 31(3), the operation of s 31 is expelled in relation to those 

offences (that is, those that fall outside Division 2 of Part VI) which prescribe their own 

mental element. Such an argument might be assisted by the application of two other well 

established principles of statutory interpretation: "generalia specialibus non derogant" 

(where there is a conflict between general and specific provisions, the specific provisions 

prevail269) and "a later section prevails over an earlier one".27°  Both of these rules could, 

arguably, be invoked to resolve the apparent disharmony between the general provisions 

of s 31 and specific offences whose definition prescribes a specific mental element. 

However, the application of these rules presupposes that there is, in fact, a conflict 

between the general provision and the specific provision. Where, on a proper construction 

of the two provisions, there is no conflict , then no work is left for the rules to perform.271  

At the third stage of his analysis, Kirby J says that the appellant's argument as to the 

operation of s 31 in relation to s 162(1)(a) of the Code is consistent with the judicial 

reasoning underlying the decision of the Court of Appeal in Breedon: 

The reasoning in that case (ie Breedon) .... was not confined to the peculiarities of par (b) 
of s 162(1) of the Code. Whilst it is true that no particular mental element, intent or 
foresight was prescribed in s 162(1)(b), the reasoning in Breedon, which the Court declined 
to disturb, was expressed in very general terms. It found its anchor in the structure of the 
Code and the interrelationship between general provisions (such as s 31) and applicable 
specific offences (such as s 162). It was not based on the nuances in the definitions of the 
offences in s 162 to which argument is now attached.272  

However, as stated earlier, Breedon 273  serves only as a declaratory precedent,274  and is 

not to be read as authority for the proposition that s 31 has general application to all the 

offences (including murder) defined by Division 3 of Part Vi of the Code. 

At the next level of construing s 31, Kirby J observed that once the Court in Breedon 

accepted that s 31 applied to s 162(1) to the extent that it imposed a requirement that the 

act causing death must be intentional (that is, willed) - once it had conceded that 

interrelationship between the two sections - it became difficult for the Court to "deny the 

operation of s 31 to its full extent and in accordance with its plain meaning". 275  According 

to his Honour, "the normal rule of statutory construction would require that the provision be 

268 For example, s 162(1)(a) could have been prefaced with the words "notwithstanding anything 
contained in s 31" to indicate a legislative intent to expel the operation of the general provisions of s 
31. 

269 Pearce and Geddes, n 105, par 4.30, p  113. 
270 Pearce and Geddes, n 105, par 4.31, p  115. 
271 Presumably, Kirby J would argue that the rules have no application because there is no conflict 

between the general provisions of s 31 and specific offences containing their own mental element: s 
31 applies to such offences notwithstanding the reference to a specific mental element. 

272 (1999) 199 CLR 387 at 397. There his Honour expressed the view that the Court of Criminal Appeal 
in Charlie v R (1998) 7 NTLR 152, by deviating from its earlier thoughts in Breedon on the structure of 
the Code and the interrelationship between s 31 and specific offences, had erred in the conclusion it 
drew concerning the operation of s 31 on s 162(1)(a) of the Code. 

273(1993)3 NTLR 119. 
274 See p181. 
275 (1999) 199 CLR 387 at 397. 
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given effect to the fullest extent compatible with the operation of the particular provisions 

of the Code, in this case ins 162(1)(a)". 276 

A clue that this was the legislative intent is said by his Honour to be found in the use of the 

word "unlawfully" in s 162(1): 

This indicates to me that the offences listed in the subsection - including the offence 
contained in par (a) - will not be made out simply by proof of a killing. It will be necessary 
for the Crown to show that the killing with the mental element defined was effected 
'unlawfully'. Clearly enough, such a governing requirement will take the reader of the Code 
to those general provisions which differentiate conduct declared to be 'lawful' from 
'unlawful'. Such provisions appear in the general section of the Code dealing with 'Criminal 
Responsibility' (Pt II). They include s 31 which falls within Division 4 entitled 'Excuse'. If 
there is a lawful 'excuse', criminal responsibility will not be established. The killing, 
although undoubtedly proved as an event, will not be unlawful.277  

This appears to be a fairly compelling argument. As noted earlier, the word "kills" bears a 

dual meaning: it embraces not only the act of killing but also its result, namely death.278  
Accordingly, as both the "act" and "event" constituting the offence created by s 162(1)(a) 

are qualified by the word 'unlawfully", on its face s 31 applies to both of those physical 
elements. In order for a reference to a specific mental element (contained in an offence-

creating provision) to displace the prima facie application of s 31 to an offence such as 
that created by s 162(1)(a) one would think that there would need to be a clear indication 
either within the body of the offence-creating provision or elsewhere in the Code of an 
intention to exclude the application of the general provision. 

At the fifth stage of his analysis, Kirby J said that he could find no reason why s 31 should 

not apply to the alternative limb of s 162(1), that is, intent to do grievous harm.279  His 
Honour stated that, by its terms, s 31 applied.280  In agreeing with Angel J's conclusion in 
Charlie , Kirby J said that "s 162 of the Code may readily be reconciled with s 31 by 
reading the latter as requiring that, for any conviction of murder, an additional element of 
foresight for the possibility of death is necessary, beyond the other elements imposed by 
the specific provision of s 162.281  According to this analysis, once the intention to do 
grievous harm is established, an accused is excused from criminal responsibility unless 
the act, omission or event was intended or foreseen by him as a possible consequence of 
his conduct.282  His Honour considered the act, omission or event in question to be the 
killing.283  It is apparent from this approach that his Honour viewed the "killing", the subject 

of s 162, as a composite of an act (or omission) and an event and not merely confined to 
the act (or omission) causing death. 

276 (1999) 199 CLR 387 at 398. 
277 (1999) 199 CLR 387 at 398. 
278 See p 27. 
279 (1999) 199 CLR 387 at 398. 
280 (1999) 199 CLR 387 at 398. 
281 (1999) 199 CLR 387 at 399. 
282 (1999) 199 CLR 387 at 399. 
283 (1999) 199 CLR 387 at 399. 
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At the sixth and final stage of his analysis, Kirby J observed that his construction of the 

interrelationship between s 31 and 5162(1)(a) did not offend ordinary conceptions of 

criminal culpability284  and was neither irrational nor unreasonable.285  After noting that 
murder is the most serious offence provided by the criminal law , for which condign 
punishment is prescribed,286  his Honour said that "where there is doubt which cannot 

otherwise be resolved, a construction of the Code providing for the elements of the offence 

of murder.... should be preferred which upholds the imposition of the requirement laid 
down by the general terms of s 31 in addition to that laid down by s 162(1)(a)". 287 

The consistency of a particular construction of the provisions of a code with ordinary 

conceptions of criminal responsibility, either in the common law or in other codes, should 
not be given inordinate weight. The determination of criminal responsibility under a 

criminal code is solely a matter of statutory interpretation.288  Puffing the "cart before the 
horse" should be avoided. One should first consider the proper construction of the 
provisions of a code based on the application of the established principles of statutory 

interpretation. Should that construction be consistent with fundamental principles of 
criminal responsibility in other legal systems, then that level of consistency can be 

legitimately relied upon as supporting the validity of the construction. However, what is 

illegitimate is the use of that consistency as a factor influencing the construction of the 
provisions in question. The extent to which Kirby J used the consistency of his 

construction with contemporary conceptions of criminal responsibility is not altogether 
clear. 

It is a well established principle of statutory interpretation that in criminal cases, where 

there is a doubt as to the meaning of a particular statutory provision, the provision should 
be construed in a manner most favourable to the accused person.289  This appears to have 
been the approach adopted by Kirby J. Of course, this approach depends upon the 
existence of a doubt, and according to the majority view in Charlie there was no doubt 
about the interrelationship between s 31 and s 162(1) (a). 

Although Kirby J's judgment contains some very powerful arguments favouring the 
construction that s 31 is a general overarching provision which applies to all offences 

enacted under the Code (except for regulatory offences and those created by ss 154 and 
155), the arguments embraced by the majority judges are equally powerful and equally 
convincing. 

284 (1999) 199 CLR 387 at 398. His Honour also observed at 399 that his construction conformed to the 
unanimous recommendations in England of the Law Commission and in Australia of the drafters of the 
Model Criminal Code. 

285 (1999) 199 CLR 387 at 399. 
286 In the Northern Territory a conviction of murder bears not only a particular stigma but carries a 

mandatory sentence of life imprisonment. 
287 (1999) 199 CLR 387 at 399. 
288 Widgee Shire Council v Bonney (1907)4 CLR 977 at 981 per Griffith CJ. See also Brennan yR (1936) 

55 CLR 253 at 263 per Dixon and Evatt JJ. 
289 Pearce and Geddes, n 105, par 9.9, p  233. 
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The other dissenting judgment in Charlie was given by Hayne J. 

Hayne J also identified the problem raised by the present appeal as one of reconciling the 

operation of the general provisions as to intention (s 31) with the specific provisions as to 
intention in s 162(1)(a).290  

His Honour did not accept that because s 162 specified the specific intent that must be 

established to prove murder (an intention to kill or to cause grievous harm) it followed that 
s 31 had no application to the section.291  His Honour regarded s 31 as being a general 
excusatory provision, and considered that there was no basis for "limiting its application to 
only those provisions of the Code which state no specific intent". 292 

Hayne J was of the opinion that the specific reference to s 31 in s 162(4) reinforced the 
view that s 31 was intended to apply in cases of murder.293  However, it is necessary to put 
the provisions of s 162(4) in historical perspective. Section 162(4) was amended as a 
response to the decision of the Court of Criminal Appeal in Breedon,and the amendment 
was intended to legislatively overrule the Court's decision that s 31 applied to s 162(1)(b). 

Against that historical background, one needs to be very cautious about relying upon the 
provisions of Section 162(4) as an indication that s 31 was intended to apply in cases of 

murder, notwithstanding the specification of a mental element in the definition of the crime. 
His Honour's view would have had greater support had the original s 162 (1)(b) been 
expressed in its amended form. 

Hayne J adopted a rather mechanistic approach to the operation of s 31: 

Section 31 applies to excuse criminal responsibility 'for an act, omission or event' and each 
of those expressions must be taken as intended to have work to do.294  

His Honour concluded that the foresight provisions of s 31 applied to s 162(1)(a) and that 
the jury should have been directed accordingly. 

The problem with his Honour's approach is that he fails to adequately explain why it is that 
s 31 has work to do in relation to the "event" constituting the crime of murder.295  Hayne J 
merely stated that he could not find any satisfactory basis for confining the operation of s 
31 upon s 162.296  His Honour did not consider the fact that such a construction of s 31 
might produce a "startling result", that is to say a result that would be "at odds with the 

290 (1999) 199 CLR 387 at 400-401. 
291 (1999) 199 CLR 387 at 401. 
292 (1999) 199 CLR 387 at 401. 
293 (1999) 199 CLR 387 at 401. 
294 (1999) 199 CLR 387 at 401. 
295 As the appellant admitted that his act of stabbing the victim was not accidental there was no need to 

consider the provisions of s 31 in relation to the "act" constituting the offence. 
296 (1999) 199 CLR 387 at 401. 
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result that would obtain at common law", provided a basis for confining the operation of s 

31 297  As his Honour quite rightly observed the Criminal Code (NT) was not intended to 
and did not reflect the common law.298  

The judgments of the remaining members of the Court - Gleeson CJ and McHugh J - do 
little to further illuminate the operation of s 31. McHugh J merely agreed with the reasons 

given by Callinan J for dismissing the appeal.299  Similarly, the Chief Justice agreed with 
Callinan J and the majority in the Court of Criminal Appeal of the Northern Territory. 300 

The distinctive feature of Charlie is that five pre-eminent judges of the High Court were 
unable to reach an unanimous view as to the interrelationship between s 31 and the 
various offence-creating provisions of the Criminal Code (NT), in particular the provisions 
of s 162. Charlie highlights the difficulties that can be occasioned by inadequately drafted 
legislation. Even the most painstaking application of the ordinary principles of statutory 

interpretation is incapable of producing a definitive answer as to the operation of s 31 on 
specific offences enacted under the Code. 

5. The element of unlawfulness and s 32 of the Code 

The use of the element of unlawfulness as a vehicle for importing the general provisions of 

s 32 into the definition of specific offences has occasioned other difficulties. It has, in 
particular circumstances, led to a blurring of the spheres of operation of ss 31 and 32. 

In McMaster v R, 301  the Court of Criminal Appeal considered the application of s 31 to 
s192(1) of the Code.302  

Gray AJ concluded that s 31 applied to the "assault" component of the offence, 303  with the 
result that the prosecution must not only prove that the accused intentionally applied force 

but knew that the victim was not consenting, or that she may not be consenting, and 
proceeded regardless.304  

297 (1999)199 CLR 387 at 401. 
298 (1999)199 CLR 387 at 401. 
299 (1999) 199 CLR 387 at 392. 
300(1999) 199 CLR 387 at 391. 
301 (1994) 4 NTLR 92. 
302 Section 192(1) (as it then was) provided: 

"A person who unlawfully assaults another with intent to have carnal knowledge or to commit an act of 
gross indecency is guilty of a crime and is liable to imprisonment for 7 years." 

303(1994)4 NTLR 92 at 99. His Honour concluded that s31 applied to all of the elements of the definition 
of "assault". Section 187(a) of the Code defines an "assault" as "the direct or indirect application of 
force to a person without his consent". 

304 (1994) 4 NTLR 92 at 99. 
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His Honour reached that conclusion by an over-reliance upon fundamental common law 

principles and a perceived similarity between those principles and those encapsulated in s 
31 Section 31 was treated by his Honour as doing no more than restating the common 
law.306  There is, however, a marked difference between common law principles of criminal 
responsibility and criminal responsibility under a criminal code. At common law the 

doctrine of mens rea permeates the fabric of criminal responsibility, whereas in the case of 

the Australian Criminal Codes that doctrine has no relevance whatsoever, the 
determination of criminal responsibility being solely a matter of statutory interpretation.307  
The approach taken by his Honour is inherently flawed, leaving in its wake no clear 

explanation as to why s 31 should apply to the assault" component of the offence. 

Gray AJ appears to have overlooked the full implications of the word "unlawfully" which 
appeared in the offence-creating provision. 

That word enlivened the operation of s 31, with the result that the prosecution had to prove 

that the accused "unlawfully assaulted" the victim. Therefore, as a matter of statutory 
interpretation, s 31 applied to the offence created by s 192(1) of the Code. However, the 

use of the words "unlawful" and "unlawfully" as a vehicle for importing the provisions of s 
31 into the definition of a particular offence can cause problems. It is not always clear 

whether the general provision applies to all of the definitional elements of the offence. For 
example, in the present case, did the mental element provisions of s 31 apply to the 

"assault" as defined. Did s 31 apply to the element of absence of consent as well as to the 
"act" constituting the application of force? 

The word "unlawfully" is defined as meaning, inter alia, "without excuse". The excuse 

provisions of the Code are not confined to s 31: they also include s 32 (mistake of fact) as 
well as the various other defences set out in Division 4 of Fart II of the Code. It was very 
arguable in McMaster that ss 31 and 32 both applied to the "assault" constituting the 
offence created by s 192(1) of the Code: s 31 only applied to the conduct elements of the 
"assault", that is, the direct or indirect application of force (an "act"), whereas s 32 applied 

to the circumstantial element of the "assault" - the absence of consent (a "state of 
things") 308 

305 (1994)4 NTLR 92 at 99. His Honour was of the opinion thats 31(1) of the Code was intended to give 
expression to the common law principle that a person is not criminally responsible for unintended 
conduct which finds its clearest expression in the judgment of Barwick CJ in Ryan v R (1967) 121 
CLR 205 at 216: 
"In my opinion, the authorities establish, and it is consonant with principle, that an accused is not 
guilty of a crime if the deed which would constitute it was not done in the exercise of the will to act." 
Gray AJ also considered s 23 of the Criminal Code (Old) to be another form of expression of the same 
principle. 

306 Gray AJ even refers to the mental element of "assault" (arising out of the application of s 31) in terms 
of mens rea: (1994) 4 NTLR 92 at 100. 

307 See p  205. 
308 This aspect is dealt with further at p  211. It should be noted that Gray AJ , with whom the other 

members of the Court (Thomas and Priestley JJ) agreed, held that the s 32 did not touch upon the 
elements of the offence: (1994) 4 NTLR 92 at 100. 
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It is imperative that where semantic devices, such as the use of words like "unlawful" and 

"unlawfully", are used to introduce general provisions for criminal responsibility into the 

definition of specific offences that the exercise is undertaken with great care, ensuring that 

the scope of operation of general provisions on the physical elements of the offence-

creating provision is made crystal clear.309  

In R v Marama 310  the accused was charged with having sexual intercourse with a female 
without her consent .311  The trial judge, Riley J, was invited by the Crown to address the 
issue of consent by reference to s 32 of the Criminal Code (NT). The Crown submitted that 
the decision of the Court of Criminal Appeal in McMaster v R312  should not be followed as 
the decision of the High Court in Charlie v R 313  effectively overruled that earlier decision. It 
argued that as s 192 of the Code, in the form considered by the Court of Criminal Appeal 
in McMaster, 314  was a provision which prescribed its own mental element it should have 
been treated by the Court in the same way as the High Court approached the relationship 
between s 162(1)(a) and s 31 in Charlie. 

Riley J found it unnecessary to consider whether McMaster had been implicitly overruled 
by the decision in Charlie because si 92 had been subsequently amended. His Honour, in 
observing that s 192 in its current form did not prescribe its own mental element, agreed 
with the Crown submission that, consistent with Charlie, the general excusatory 
provisions of the Code have application to s 192.315  After noting that there was no 
suggestion that the approach adopted by the Court of Criminal Appeal in McMaster in 
relation to the applicability of s 31 on the issue of consent had been directly or implicitly 

overruled by the High Court in Charlie, Riley J considered that decision to be binding upon 
him.316  

Marama did not effectively dispose of the Crown submission that McMaster had been 
implicitly overruled by the High Court decision in Charlie. Putting to one side the 
correctness of the High Court's approach in Charlie, there are material differences 

309 It is equally essential that each of the physical elements in the general provisions be clearly and 
precisely defined so as to ensure a proper marriage between the physical and mental elements of 
offences. This requirement is dealt with at pp  216-247. 

310 Unreported Supreme Court NT, Riley J 10 January 2001. 
311 The charge was laid pursuant to s 192(3) which provides: 

"Any person who has sexual intercourse with another person without the consent of the other person 
is guilty of a crime and is liable to imprisonment for life." 

312 (1994) 4 NTLR 92. In McMaster Gray AJ, who gave the leading judgment, was of the opinion that s 
32 did not touch upon the elements of the offence created by s 192(1) : see n 308. However, his 
Honour said that if he was wrong in his opinion that s 31(1) required a direction on the point of the 
appellant's state of mind in relation to the issue of consent, then a direction, in terms of s 32, was 
required. In accordance with such a direction the jury should have been invited to consider whether, 
notwithstanding the absence of consent, the appellant honestly and reasonably believed that the 
prosecutrix had consented to the act of sexual intercourse. 

313 (1999) 199 CLR 387. 
314 For the previous formulation of s 192 see above, n 302. 
315 Unreported Supreme Court, NT, Riley J, 10 January 2001, p  4. 
316 Unreported Supreme Court, NT, Riley J, 10 January 2001, p  6. 
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between s 162(1)(a) and repealed s 192(1) of the Code which, arguably, have some 

bearing on the judicial effect of Charlie on McMaster. Section 192(1) only required proof 
that the accused unlawfully assaulted the victim with intent to have carnal knowledge, or to 

commit an act of gross indecency. On its face, the section does not require proof of carnal 

knowledge (that is, sexual intercourse).317  An offence contrary to s 192(1) consists of an 
"act" (the assault),318  but no "event". The element of unlawfulness in s 192(1) attaches to 

the "act" constituting the offence. Although the section prescribes a mental element with 

respect to "carnal knowledge", there can be no question of the applicability of s 31 to that 

physical element as it does not, within the context of s 192(1), fall within the description of 
either an "act" or an "event". Similarly, s 31 has no application to s 192(4) because its 

subject matter relates merely to a circumstance of aggravation which increases the 
maximum penalty for the offence. By way of contrast , murder as defined by s 162(1)(a) 
consists of both an "act" and an "event". While it is clear that s 31 applies to the "act" 

constituting the offence, there is a real issue as to the applicability of s 31 to the "event" 
constituting the offence, notwithstanding that s 162(1)(a) specifies its own mental element. 

For those reasons, it would be illogical to treat Charlie as having directly or implicitly 
overruled the decision in McMaster. 

It should be noted that the offence which was considered by the Court in Marama was one 
contrary to s 192(3) of the Code.319  Section 192, as a whole, is expressed in considerably 
different terms to its predecessor. The most significant difference is the absence of the 
word "unlawfully" in the news 192(3). This, however, did not prevent Riley J from reading 
the provisions of s 31 into the definition of the offence.320  

Considering himself bound by precedent, the trial judge in Marama adopted the very 
dubious analysis of the relationship between s 31 and s 192(1) undertaken by the Court of 
Criminal Appeal in McMaster, and instructed the jury in accordance with the directions 
given in McMaster. As in McMaster, the judicial application of s 31 to the element of 
consent in s 192 was questionable - indeed more questionable given the wording of the 
new s 192. Furthermore, Marama was capable of being distinguished from McMaster on 
account of the language used in the new s 192, thereby leaving the trial judge free not to 
follow the decision in McMaster. 

Whilst it is clear that s 31 has application to the sexual intercourse, which is defined in the 
language of an "act",321  it is by no means clear that the section also applies to the absence 

317 See 51 of the Code for the definition of "sexual intercourse". Such a construction is supported by the 
provisions of s 192(4) which increase the maximum penalty for the crime of sexual assault to life 
imprisonment where the accused has carnal knowledge. Section 192(4), along with subsections (2) 
and (3), is a circumstance of aggravation which does not form part of the elements of the offence. 

318 It is unclear whether the act of assaulting another should be confined to the application of force or 
should also include absence of consent to applied force. This matter was discussed at p  208. 

319 See n 311. 
320 This accords with the view that s 31 has potential application to all offences regardless of whether 

their definition includes an element of "unlawfulness": see p  163. 
321 "Sexual intercourse" is defined in si of the Code as meaning: 



of consent. Under the repealed s 192, the element of consent was subsumed in the 

definition of "assault". As noted, earlier it is arguable that the Court in McMaster should 
have confined the application of s 31 to that part of the definition of 'assault" which deals 

with the application of force and left the element of consent to be governed by the 
provisions of s 32.322  However, the matter of consent is dealt with in new Section 192(3) 

as a discrete element, separate from the act of sexual intercourse. The case for treating 

the absence of consent as a circumstantial element, that is, a "state of things" to which the 
provisions of s 32 apply appears far stronger under the new provision. However, this 

construction of the interrelationship between the two general provisions (ss 31 and 32) and 
the definitional elements of the offence created by s 192(3) is not supported by the use of 

clear and unequivocal language in the Code so as to leave the matter free of doubt. 

In R v Davidson,"' the accused was also charged with an offence contrary to s 193 (2) of 
the Code. It is apparent from her Honour's "Aide Memoire" to the jury that Thomas J 

treated the absence of consent as part of the "act" constituting the offence and to which s 
31 applied.324  The trial judge's direction to the jury on mistaken belief as to consent further 

shows that her Honour treated the absence of consent as a constituent element of the 
"act".325  It is apparent from those directions that Thomas J considered that s 32, which 
deals with mistake of fact, had no bearing on the elements of the offence created by s 
192(3). Her Honour was clearly of the opinion that a defence of mistake was relevant only 

to the operation of s 31 where the accused seeks to negate the existence of an intent to 
have non-consensual intercourse. In common law terminology, her Honour confined the 
operation of a mistaken belief to mistake going to mens rea. 

However, it is arguable, on a proper construction of the interrelationship between the 

general provisions of ss 31 and 32 and the definitional elements of s 192(3), that her 
Honour should have given a separate direction to the jury on the issue of a mistaken belief 

"(a) the insertion to any extent by a person of his penis into the vagina, anus or mouth of another 
person; (b) the insertion to any extent by a person of any part of the person's body or an object into 
the vagina or anus of another person, except for the purposes of performing a medical examination or 
administering medical treatment; or (c) cunnilingus or fellatio, and continues until the withdrawal of the 
part of the body or object from the mouth, vagina or anus into which it was inserted or the cessation of 
cunnilingus or fellatio, as the case may be." 

322 See p  208. 
323 Unreported, Supreme Court, NT, Thomas J, 20 July 1998. 
324 In that document, her Honour set out the three elements of the offence thus: 

That the accused had sexual intercourse with the victim by inserting his penis in her vagina 
That the accused had sexual intercourse with the victim without her consent and 
That the accused intended to have sexual intercourse with the victim without her consent and the 

accused knew that the victim was not consenting or knew that she may not be consenting and 
proceeded nonetheless. 

325 The directions were as follows: 
If the accused mistakenly believed that the complainant consented to his having sexual 

intercourse with her, he will not have intended to have sexual intercourse with her without her 
consent. 

The Crown must therefore prove beyond reasonable doubt that the accused held no mistaken 
belief that the complainant consented to his having sexual intercourse with her. 

This mistaken belief does not have to be based on reasonable grounds. However, if there is no 
reasonable basis for any mistaken belief, you are entitled to take that into account in deciding whether 
or not the Crown has proved that no mistaken belief existed. 
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as to consent which was unconnected with s 31. In other words, the jury should have been 

directed that any mistaken belief as to consent must in accordance with s 32 be honest 
and reasonable.326  

The problem with the Code is that it fails to tell judges, in clear and certain terms, how to 

properly instruct a jury in relation to the application of the general provisions of ss 31 and 

32 to the physical elements of specific offences. There are two reasons for that failure. The 

first is that the Code contains no general and simple formula for determining if and when 

either or both of the sections apply to specific offences. The second, which is related to the 

first, is that each of the physical elements in ss 31 and 32 are not defined or adequately 

defined so as to facilitate a proper marriage between the mental elements prescribed by 
each section and the physical elements of a particular offence.327  

C. SECTIONS 31 AND 32 AS GENERAL MENTAL ELEMENT PROVISIONS: THE 
NEED FOR A STATUTORY PLAN 

As the preceding analysis shows, the Criminal Code (NT) lacks a simple and coherent 
plan governing the applicability of ss 31 and 32 to specific offences. The Code is in urgent 

need of an underlying plan which provides explicit guidance on the applicability of ss 31 
and 32 to specific offences within the framework of the model of criminal responsibility 
proposed in Part 1 of this thesis. 

1. The planning 

The structure of a criminal code needs to be carefully planned and established in 
accordance with that plan. The next step is to ensure that the plan is effectively carried 

through and reflected in the language of the Code. The greatest of care should be taken to 
ensure that the philosophy of the underlying plan is not altered by accidents of language, 

or the use of unclear and ambiguous language, which have the effect of undermining the 

original intention or, at least, giving rise to conflicting interpretations. Courts should not be 

expected to reconcile disharmony between general provisions for criminal responsibility 
and offence-creating provisions, and to "judicially work out" on a case by case basis the 

operation of the general provisions. One of the claimed advantages of a criminal code 

over the common law is that the former is said to be more readily accessible and 
intelligible to courts, who are charged with the task of administering the criminal law, and 
to those who are subject to it.328  Furthermore, the provisions of a criminal code, especially 

326 Indeed, the Crown had submitted that s 32 operates independently of s 31 and that any direction to 
the jury should include a direction in accordance with s 32: R v Davidson, unreported, Supreme Court, 
NT, 20 July 1998, Thomas J, p  2 

327 This aspect is dealt with below, pp  216-247. 
328 Justice Nader, The Criminal Code of the Northern Territory, a paper delivered at the Australian Bar 

Association Conference, Bali 1990, p  7. 
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general provisions for criminal responsibility, should address the practicalities necessary 

to the conduct of a criminal trial and tell judges what they should do in a trial.329  Those 
provisions should similarly be made accessible and intelligible to those who appear before 

the courts: prosecutors, defence lawyers and defendants. 

As pointed out by Leader-Elliott, general criminal responsibility provisions are addressed 

to legislators as much as courts. 330  Such provisions should perform "the dual function of 
providing rules both for drafting offences and to govern the interpretation of those 

offences" in terms of their fault elements .331  For those reasons those provisions need to be 
carefully thought out and expressed in clear and unambiguous language. 

2. The plan 

Justice Kearney has recommended that in relation to any revision of s 31 serious 

consideration should be given to adopting the general conceptual approach of the Criminal 
Code (Cth).332  The Commonwealth Code shows how the relationship between the general 
controlling and governing provisions of the Criminal Code (NT) and its various offence-
creating provisions might be more effectively structured; though the Commonwealth model 
could be improved upon considerably. Furthermore, that model would need to be adapted 
to the peculiar requirements of the Criminal Code (NT). 

Section 3.1 of the Code lays the general foundation for the scheme. Section 3.1(1) 
provides that an offence consists of physical elements and fault elements. According to 

subsection (2) "the law that creates the offence may provide that there is no fault element 

for one or more physical elements". Section 3.1(3) provides that "the law that creates the 
offence may provide different fault elements for different physical elements". 

Section 5.1 (1) of the Act provides that a fault element for a particular physical element 

may be intention, knowledge, recklessness or negligence. Section 5.1 (2) goes on to 
provide: "Subsection (1) does not prevent a law that creates a particular offence from 
specifying other fault elements for a physical element of that offence."333  

329 ValIance v R (1961) 108 CLR 56 at 58 per Dixon CJ 
330 Leader-Elliott I, Elements of Liability in the Commonwealth Criminal Code , a paper delivered at the 

AIJA Magistrates' Conference 20-21 July 2001 Melbourne, p  10. 
331 This is how Leader-Elliott describes the function of the general criminal responsibility provisions of the 

Commonwealth Criminal Code: Leader-Eliott, n 330, p  10. 
332 Justice Kearney, n 140, p  24. 

The Code leaves scope for the prescription of "fault elements of more specialised meaning or 
application" : Leader-Elliott, n 330, p  6.The author gives "dishonesty" as an example of a specialised 
fault element: 
"Dishonesty, which is central to most of the offences of theft, fraud and bribery in the Code-Ch 7- is 
the most common of these specialised forms of fault." 
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Section 5.6, as Leader-Elliott has observed, is the "central switchpoint in the Code 

scheme of fault provisions".334  Section 5.6(1) provides that if the law creating the offence 

does not specify a fault element for a physical element of an offence that consists only of 
conduct,335  intention is the fault element for that physical element". Section 5.6 (2) goes on 

to provide: "If the law creating the offence does not specify a fault element for a physical 

element of an offence that consists of a circumstance or a result, recklessness is the fault 
element for that physical element." 

The preceding structure is supported by ss 5.2, 5.3, 5.4, 5.5, 6.1 and 6.2 which deal 
respectively with intention, knowledge, recklessness, negligence, strict liability and 
absolute liability. 

The primary virtue of the Commonwealth Code's general fault provisions is that it provides 
a scheme for the application of certain fault elements to particular physical elements of 
specific offences, subject to any specific fault element provided for in the offence-creating 

provision. The "fault" regime established by the Commonwealth Code is designed to avoid 
the interpretational difficulties that confronted the High Court in Charlie concerning the 
application of s 31 to specific offences. However, two criticisms can be levelled at the 
Code's fault provisions. First, they are expressed in convoluted language which does not 
befit a modern criminal code. Secondly, ss 5.6 (1) and (2) of the Criminal Code (Cth) 
assume the character of "default" provisions, that is, the provisions apply when the 
offence-creating provision is silent on the issue of "fault".336  in order to emphasise their 
fundamental role as general provisions for criminal responsibility, such provisions should 
have a presumptive effect. 

3. A possible solution 

A simple and workable solution could be arrived at by replacing the proposed s 1 B (4), (5), 
(6) with the following provisions:337  

lB (4) Subject to subsection (5), if the physical elements of the offence include: 
(i) an act or omission, that act or omission must either be intended or done 

or made recklessly; 

314 Leader-Elliott I, Commonwealth Attorney-General's Department's Commonwealth Criminal Code-
Guide for Practitioners , p 87. 
"Conduct" is defined as "an act, an omission to perform an act or a state of affairs" : s 4. 1(2) of the 
Criminal Code (Cth) 

336 This aspect is dealt with by Leader-Elliott: 
(the provisions) are commonly described as "default" provisions. That description is misleading, 

suggesting as it does that 5.6 is there to rectify legislative oversights. In practice, omission to make 
specific references to fault elements is often a result of conscious reliance on 5.6 by the drafter." 
Leader-Elliott, n 334, p  87. 
Leader-Elliott himself prefers to characterise the fault elements prescribed by s 5.6 as "presumptive" 

fault elements which are displaced if the offence-creating provision specifies its own fault element 
See also Leader-Elliott I, " Elements of Liability in the Commonwealth Criminal Code" (2002) 26 Crim 
LJ 28 at 34-37. 

337 See pp  156-157. 
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an event, that event must either be intended or occur as a result of 
recklessness; 
attendant circumstances or a state of affairs, those circumstances or 
state of affairs must not be the subject of an honest and reasonable 
mistaken belief which if true would have resulted in no offence being 
committed. 

(5) If the offence-creating provision prescribes a specific mental or fault element 
with respect to an act, omission, event or attendant circumstances or a state 
of affairs that mental or fault element will displace the fault element specified 
in subsection (4)(i), (ii) and (iii) and will apply to that physical element. 

For example, an offence-creating provision such ass 162 (1)(a) of the Criminal Code (NT) 
may prescribe a specific intent in relation to the "event" of death. In such a case, proposed 
s 1 B (4) and (5) would make it clear that neither the intent nor foresight provisions of s 

1 B(4)(ii) applied to that "event". However, the intent and foresight provisions of s lB (4)(i) 

would have application to the "act" causing death. 

Consider a variation on the offence presently created by s 192(3) of the Code in these 

terms: 

Any person who has sexual intercourse with another person and who is reckless as to 
whether the other person consents to the sexual intercourse, is guilty of a crime. 

Section 1 13(4)(i) would apply to the "act" constituting the offence, that is, the "act" of sexual 
intercourse. However, in relation to the absence of consent , an "attendant circumstance", 
the mistake provisions of s 1 B(4)(iii) would be displaced by the specific mental element of 
recklessness in the offence-creating provision.338  

Consider also a statutory offence of dishonestly being in possession of stolen goods. The 
specific mental element of "dishonesty" would displace the mistake provisions of s 
1 B(4)(iii) with respect to the element of "possession" - a "state of affairs".339  

The simple legislative solution proposed here would tell judges, in clear and certain terms, 

how to properly instruct a jury in relation to the application of general fault provisions to the 

physical elements of specific offences. Similarly, it would give clear guidance to 
magistrates, in summary trials, as to how they should direct themselves as to the 

application of those general provisions to the physical elements of a particular offence. 
Furthermore, the proposed regime would minimise the scope for appeals relating to the 
operation of the Code's general fault provisions; but in the event of any such appeals, the 
legislative proposal would facilitate the appellate process. 

338 This outcome would, of course, be contingent upon "act" and "attendant circumstances" being 
rigorously defined. This is dealt with at pp  264-265; 280; 282. 
There is difficulty in thinking of "possession" as an "act":see Fisse B, Howard's Criminal Law ( 511  ed, 
The Law Book Company Limited, Sydney, 1990), p  12; see also Leader-Elliott, n 334, pp  25, 27: "The 
state of being in possession of something is the most frequently encountered example in which a state 
of affairs counts as a physical element of a crime." The treatment of "possession" as a "state of things" 
is discussed at p  280 and pp  326-327. 
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D. THE PRACTICAL APPLICATION OF GENERAL FAULT PROVISIONS TO THE 
PHYSICAL ELEMENTS OF SPECIFIC OFFENCES 

1. The importance of identifying and classifying the physical elements of an 
offence 

The recommended changes to the Code, in particular those relating to ss 31 and 32, are 

only the first step towards ensuring that the Code's general fault provisions operate 
effectively and efficiently. The proper application of those provisions to specific offences 

depends upon the identification of the physical elements of an offence and the 

classification of those elements into one or more of the prescribed categories: act, 
omission, event, or state of things. 

It is necessary to determine whether a particular offence consists merely of an "act" or an 

"omission" and the nature and scope of that "act" or "omission". It is important to know 

what conduct on the part of the offender is governed by the general fault provisions. It is 
also necessary to determine whether a particular offence consists of both an "act" (or 

"omission") and an "event" and to distinguish those elements within the definition of the 
offence, even though the same general fault elements apply to each of those elements. If 

a person is to incur criminal responsibility for an "act" or "event" constituting an offence, 
then it is essential that the elements of conduct and consequential elements giving rise to 
such criminal responsibility are clearly and appropriately identified.34°  The need to 
distinguish conduct elements such as an "act" or "omission" from consequential elements 
such as an "event" is accentuated in the case of offences whose definition prescribes a 
specific mental element in relation to a particular physical element, usually an "event"."' 

Finally, it is necessary to determine whether a particular offence consists of a "state of 

things" and to separate that "state of things" from any "act" or "omission" constituting the 
offence because of the different fault elements that apply to each.342  For the same reason 
it is necessary to identify any "state of things" that is an element of the offence and isolate 
it from any "event" constituting the offence. 

The process of identifying the physical elements of offences for the purposes of the 

general fault provisions can only be properly carried out if "act", "omission", "event" and 
"state of things" are rigorously defined. 

340 Murray v The Queen (2002) 76 ALJR 899 at 908 per Gummow and Hayne JJ highlights the problems 
that can occur when "act" is subjected to an overly refined analysis: the more narrowly defined the 
"act", the more likely that there will be thought to be some question about whether the accused willed 
that "act". 

341 In accordance with the proposals put forward earlier, the prescription of a specific mental element 
would displace the operation of the general fault provisions: see pp  214-215. 

342 See ss 31 and 32 of the Code and proposed s 1 B which is intended to replace ss 31 and 32. 
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The Criminal Code (NT) has tentatively embarked upon the process of defining the 

physical elements of offences by defining "act" and "event". However, those definitions are 

inadequate. 

2. Problems under the Code with identifying the relevant "act", "omission", 

"event" and "state of things" 

Northern Territory courts have experienced considerable difficulties in identifying and 

differentiating the physical elements of offences for the purposes of ss 31 and 32.  343 

These difficulties have resulted in the emergence of an unsatisfactory body of law 

producing artificial, dubious and unexpected outcomes. "' 

The blame for this can be partly attributed to the Code's lukewarm attempt at defining the 

physical elements of offences. 

The Code's definition of an "act" is grossly inadequate:345  

'Act', in relation to an accused person means the deed alleged to have been done by him; 
it is not limited to bodily movement and it includes the deed of another caused, induced or 
adopted by him or done pursuant to a common intention.346  

By including more than a bodily movement, the Code's definition goes beyond the 

conventionally narrow interpretation of an "act".347  But what element over and above a 

bodily movement constitutes an "act"?348  The Code attempts to supply the requisite 

element by equating an "act" with a "deed". But the Code does not define a "deed". 

The Code makes no attempt at all to define an "omission" or a "state of things". 

An "event" is defined by the Code as "the result of an act or omission".349  The definition is 

not very helpful as it is predicated upon an open-ended definition of an "act" and the 

concept of an "omission" which is not defined. 

The Code's attempt at defining those physical elements commonly found in offences was 

not without a purpose. The Criminal Code (NT) was enacted after a long series of cases 

involving the meaning of the word "act" in the general provisions for criminal responsibility 

under the Criminal Codes of Queensland, Western Australia and Tasmania. The 

313 These mirror similar experiences under the Queensland, Western Australian and Tasmanian Criminal 
Codes with their general criminal responsibility provisions. 

'H A detailed analysis of the decided cases is undertaken at pp  219-247. 
141 See, however, the contrary view expressed by Justice Kearney to the effect that the Code provides 

exhaustive statutory definitions of an "act" and an "event": Justice Kearney, n 140, p  18. 
346 Section 1. 
347 See for example the view expressed by Edwards to the effect that the word "act" is confined to its 

primary meaning of "muscular contraction or bodily movement" : Edwards E, "Strict Responsibility: A 
Comment" (1960-62) 5 Univ W.A.L. Rev 241 at 244. 

348 This question is raised by Gray, n 21 at 178 
349 Section 1. 
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definitions of "act" and "event" were no doubt inserted in the Criminal Code (NT) to resolve 
the controversy that arose in Valiance over the meaning of an "act".35°  However, those 
definitions were intended to serve an even greater purpose. They were intended to 

establish a particular methodology for identifying the physical elements of an offence for 

the purposes of ss 31 and 32. The purpose of the definitions was to encourage courts to 

adopt a deductive approach, that is, to reason from general known principles to specific 

conclusions. In other words, the Code's definitions of "act" and "event" (general known 
principles) were intended to be used for the purpose of extracting from the offence—

creating provision the relevant act or event (the specific conclusion) for the purposes of s 
31 •351  However, this methodology does not appear to have been imposed in relation to the 

identification of "omissions" and "states of things", neither of those physical elements being 

defined. The lack of uniformity in methodology presents as a major weakness in the 
Code's structure. 

If the purpose of the Code's definitions was to encourage a deductive approach, then its 

purpose was also to discourage an inductive approach to the identification of the physical 
elements of offences. Inductive reasoning moves in the opposite direction to deductive 
reasoning, drawing a general principle from specific instances.352  An inductive approach to 
the application of s 31 to specific offences begins with an examination of the offence-

creating provision which defines the elements of the offence. The physical elements of the 
offence, in terms of "act", "omission" or "event", are identified on a true construction of the 

definition of the offence. Any "act", "omission" or "event" identified by this process 
becomes the "act", "omission" or "event" for the purposes of s 31: a case of drawing a 
general principle from specific instances. 

The disadvantages of an inductive methodology are self-evident:confusion, arbitrariness 
and lack of consistency and certainty in the judicial process. On the other hand, the 

benefits of a deductive methodology are certainty, consistency and predictability in the 
judicial process. 

Northern Territory courts have generally bypassed the Code's definitions of "act" and 
"event" as tools for identifying the relevant "act" or "event" for the purposes of s 31, and 

have favoured an inductive approach to the application of s 31 to the physical elements of 

350 Nader J considered this aspect in Pregelj v Man/son (1987) 51 NTR 1 at 14. 
351 The deductive approach is not novel. In Code jurisdictions where "act" and "event" are not defined 

(Queensland, Western Australia and Tasmania) courts have employed a deductive methodology. In 
the place of statutory definitions, courts have formulated general theories of "act" and "event" and 
applied those theories for the purpose of identifying the relevant "act" and "event" in specific offences. 
Examples of the deductive approach are to be found in the following cases: Knutsen [1963] Qd A 157 
at 165 per Philp J; Va/lance [1960] las SR 51 at 67 per Burbury CJ; 90, 91 and 92 per Crisp J; 
Va/lance 108 CLR 56 at 60, 61 per Dixon CJ; Kitto J at 63, 64; Windeyer J at 79; Timbu Ko/ian (1968) 
119 CLR 47 at 63-64 per Windeyer J; McDonald [1966] Tas SR 263; McCa/lum (unreported decision 
of the Supreme Court, Tasmania No 59 of 1969); Payne [1970] Od R 260. 

352 Examples of the inductive approach are to be found in the following cases: Valiance (1961) 108 CLR 
56 at 71 per Menzies; Mamote Ku/ang (1964) 111 CLA 47 at 54 per Barwick CJ; Kaporonovski (1973) 
133 CLR 209 at 215 per McTiernan ACJ and Menzies J. 
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specific offences. Such judicial behaviour is, in the main, understandable and forgivable, 

given the minimal assistance provided by the skeletal nature of the Code's definitions. 

However, the courts' apparent lack of awareness of the importance of s 32 as a general 

mental element provision, on equal footing with s 31, is perhaps less forgivable; though 

the failure of the Code to define a "state of things" can be regarded as a contributory 
factor. 

3. The deficiencies of the Code's definitions of the physical elements of offences 

In this section of the thesis a number of Northern Territory cases are examined with a view 

to highlighting the deficiencies of the Code's definition of the physical elements of offences 
and the effect of those deficiencies on the courts' application of ss 31 and 32 to specific 
offences. 

R v Krosel: the need to identify the physical elements of an offence 

In R v Krose1353  Nader J stressed the need for courts to determine the physical elements of 
a specific offence for the purposes of s 31 of the Code, that is, whether the offence 
comprises only an "act" (or "omission") or both an "act" (or "omission") and an "event". " 

However, his Honour did not express any view as to how that exercise is to be 

undertaken. His Honour did not venture any opinion as to the role the Code's definitions 
of "act" and "event" might play in identifying the physical elements of an offence for the 
purposes of s31. 

Pregelj v Manison: locus classicus of Northern Territory jurisprudence 355 

In Pregelj v Man/son,356  Nader J concluded that the relevant "act" in the offence of 
offensive behaviour357  was the "act of offending". But this conclusion was only reached 

353 (1986) 41 NTR 34. 
314 (1986) 41 NTR 34 at 35. His Honour's pronouncement echoes the statement made by Barwick CJ in 

Ryan v R (1967) 121 CLR 205 at 218. There the Chief Justice stressed the logical and practical 
necessity to isolate the particular act or acts which the jury might identify as the cause of death. See 
also Royall v R (1991) 65 ALJR 451 at 454 per Mason CJ; Hoessinger v R (1992) 99 FLR 99 at 108-
109 per Gallop J. 
Ironically labelled by Mulqueeny, n 21, p  1. 

356 (1987) 51 NTR 1 at 17. 
The offence-creating provision is s 47 of the Summary Offences Act (NT) which makes every person 
who is guilty of offensive behaviour "in or within the view of any person in any....public place" guilty of 
an offence. 
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after engaging in a prolonged discussion of the meaning of the word "act", in light of the 

decision in Va/lance.358  

Although Nader J made reference to the Code's definition of "act", his Honour appears to 

have derived very little assistance from the definition in arriving at his conclusion 

concerning the relevant "act". 311  Nader J was of the opinion that the word "deed", which 
appears in the definition, is "merely a synonym for 'act" 110  

The only conclusion I am able to reach, independently of the cases, is that 'act' in s 31 of 
the NT Code must include more than mere muscular contraction or bodily movement, if for 
no other reason, in order to make some sense of s 31 (2)361 

Contrary to the view he expressed in Krosel, 362  Nader J held that s 31(2) refers to acts 

and omissions that can be foreseen as a possible consequence of one's conduct as well 
as events that can be foreseen.363  His Honour therefore concluded that an "act" must 

include something more than a bodily movement, "for who would speak of foreseeing his 
own bodily movements as a possible consequence of his conduct".  364 

One academic commentator has criticised his Honour's approach on the basis that "the 

same result might have been deduced directly by reference to the definition of 'act' in si of 
the Code".365  The criticism is well founded because the provisions of s 31(2) are 
predicated upon the extended definition of "act" in s 1. 

Nader J attributed to the word "act" in s 31, as defined by si, the "wide" view of the 
meaning of "act" 366  taken by Dixon CJ in Va/lance.367  

358 (1961) 108 CLR 56. 
(1987) 51 NTR 1 at 14. 

360 (1987) 51 NTR 1 at 14 The difficulties occasioned by equating an "act" with a "deed" are discussed at 
pp 234-236. 

361 (1987) 51 NTR 1 at 15. Earlier in his judgment (at 15), his Honour stated: 
"I conclude, therefore that the words 'act' and 'omission' are wider in their comprehension than the 
mere bodily movement by which the other external ingredients of an offence charged are brought into 
existence." 

362 In that case, Nader J held that the foresight provisions of s 31 (1) only applied to "events" and not 
"acts" or "omissions": (1986) 41 NTR 34. 

363 (1987) 51 NTR 1 at 15. 
364 (1987) 51 NTR 1 at 15. 
365 Mulqueeny, n 21, p  12. 
366 This is sometimes referred to as the "external elements" view of an "act": see Valiance v R (1961) 108 

CLR 56 at 59 per Dixon CJ; see also Mulqueeny, n 21, p  13. 
367 In identifying the relevant 'act", the Chief Justice adopted a deductive approach. Having defined the 

word "act" in s 13(1) of the Criminal Code (Tas) as meaning "all the acts of the accused forming the 
ingredients of the crime" and "the punishable act or acts", his Honour then applied that conception of 
"act" to the specific offence of unlawful wounding (s172 of the Criminal Code (Tas)). The Chief Justice 
concluded that the relevant "act" for the purposes of s 13(1) was "the act of wounding" : Valiance v R 
(1961) 108 CLR 56 at 60. 
Various legal commentators have expressed different opinions as to the breadth of the Dixonian view 
of "act". Morris believes that Dixon CJ gave to the word "act" in s 13(1) of the Criminal Code (Tas ) a 
meaning similar to that given to actus reus at common law: Morris J.M, "S 23 of the Criminal Code of 
Queensland" 4 University of Queensland Law Journal at 257. O'Regan is of the opinion that Dixon CJ 
understood the word "act" in s 13(1) as comprehending "the eternal elements necessary to form the 
crime" : O'Regan R.S, Essays on the Australian Criminal Codes (The Law Book Company Limited, 
Sydney 1979), p  17. Mulqueeny refers to the view taken by the Chief Justice as the "external 
elements "view of "act." : Mulqueeny, n 21, p13. Elliott detects in the Chief Justice's judgment some 
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The application of the wide view of "act" to the offence of offensive behaviour was 

problematic on two grounds. First, the "external elements" of "act" was inconsistent with 

mainstream judicial thinking since Va/lance,368  and no longer represented a tenable 
interpretation of "act" either under the Tasmanian Criminal Code or under the Griffith 
Codes.36°  Secondly, despite their skeletal nature, the Code's definitions of "act" and 

"event" should have been sufficient indication that there is no room for the wide Dixonian 

view of "act" under the Territory Code. By its very nature, the external elements view of 
"act" tends to obliterate the distinction between an "act" and an "event".370  Furthermore 
the wide view of "act" has a tendency to eclipse a "state of things" which is recognised by 

the Code as a separate physical element from an "act" and an "event". 

During the course of his judgment Nader J made no reference to s 32 of the Code. The 

provisions of s 32 are a reminder that the physical elements of an offence can be 
constituted by a "state of things". A "state of things" is dealt with in a separate legislative 
provision, and is clearly intended to be treated as a separate physical element from those 
physical elements governed by the provisions of s 31. Although the Code does not define 

a "state of things", s 32 signals the need for courts to turn their mind to the possibility that 

the definition of an offence may include a "state of things" which must be differentiated 
from any other physical elements, such as an "act", "omission" or an "event". Section 32 
delimits the content of an "act" or an "event": that section contemplates that an "act" or 

"event" does not include a "state of things", whatever that physical element may entail. 

support for Professor Howard's theory of "act", that is, an "act" refers to nothing less than "the external 
circumstances of an offence" : Elliott I, "Mistakes, Accidents and the Will: The Australian Criminal 
Codes" 46 ALJ 255 at 261, 263; Howard, Australian Criminal Law (2nd ed, the Law Book Company 
Limited, Australia, 1970), pp  386-388. Finally, Herlihy and Kenny believe that Dixon CJ took the view 
that "act" used in Section 13(1) meant "all the ingredients of the crime": Herlihy J.M and Kenny R.G, 
An Introduction to Criminal Law in Queensland and Western Australia (2nd  ed, Butterworths, Sydney, 
1984), par 828, pp  95-96. 

368 See principally Kaporonovski (1973) 133 CLR 209 and Stuart (1974) 134 CLR 426. 
369 Mulqueeny, n 21, p11 and 13. 

The wide view of "act" has been regarded as being synonymous with the actus reus at common law. 
The actus reus has been described as "all the ingredients of the crime (that is) the whole situation 
forbidden by the law with the exception of the mental element, but including so much of the mental 
element that is contained in the definition of the offence" : Williams G, Criminal Law - The General 
Part (Stevens, London 1961), pp  19, 22.Turner, on the other hand, restricts the "actus reus" to the 
result of the accused's conduct : Turner J.W.C, Kenny's Outline of Criminal Law (17th ed, Cambridge 
University Press, London), pp  17-18. Smith tends to focus upon the event or state of affairs forbidden 
by the criminal law as constituting the "actus reus"; however, he seems to acknowledge that an "act" 
can form part of the "actus reus": Smith A.T.H, "On Actus Reus and Mens Rea" in Glazebrook P.R, 
Reshaping the Criminal Law (Stevens, London 1978) 

, p 95. There the author says: "... before a 
person may be convicted of a crime, the prosecutor must show that a certain event or state of affairs 
forbidden by the criminal law has been caused by that person's conduct, and that this was 
accompanied by a fault element derived from the wrongdoer's state of mind. The event, or state of 
affairs, is usually called the actus reus, and the state of mind the mens rea of the crime. These two 
components can be further broken down. Where an actus reus includes an act, it consists of a willed 
muscular movement in circumstances and with consequences that the definition of the crime 
requires." 
It is clear from the preceding analyses that the actus reus includes both an "event" and a "state of 
affairs". 
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In order to fully understand Nader J's application of s 31 to s 47 of the Summary Offences 
Act it is necessary to recount the facts in Pregelj v Man/son. The appellants were observed 

at night engaged in sexual intercourse in a bedroom of a private residence. The bedroom 

had a full-length window running from close to the floor to the roof, and which opened onto 

a lane-way. The window had no curtains, and at the time the bedroom lights were on. A 

neighbour who was walking along the lane-way saw the appellants having sexual 

intercourse. The neighbour, inter alia, gave evidence that he was offended by what he 

saw. The appellants gave evidence that they did not know that they could be seen from 

outside the bedroom. They also gave evidence that they had taken such precautions as 

they could to be concealed from public view, and that at the time they believed that they 

were out of sight, behind a wall. The appellants were found guilty of the offence, 

whereupon they appealed to the Supreme Court of the Northern Territory. The appeal was 
dismissed. The appellants then appealed to the Court of Criminal Appeal. 

Adopting the Dixonian view of "act", Nader J concluded that the "act", for the purposes of s 

31, was "the act of offending".371  That analysis of the "act" constituting the offence of 
offensive behaviour is problematical. While the Code's definition of "act" is wide enough to 

embrace certain circumstances surrounding the performance of bodily movements, a 

"state of things" also relates to surrounding factual circumstances. It is arguable that 

offensive behaviour consists of an "act" and an accompanying "state of things". On the 
particular facts in Pregelj v Man/son, the act of sexual intercourse, by itself natural and 
unoffensive, could have been regarded as the relevant "act", while the factual 
circumstances in which the act of sexual intercourse was performed, and which rendered 
that "act" offensive according to an objective standard, could have been regarded as a 
"state of things".372  The offensiveness or otherwise of the appellant's conduct (that is, the 
act of sexual intercourse) would fall to be determined by two main considerations, namely, 
the place where the act of sexual intercourse was being performed and its public 

visibility.373  According to contemporary mores, the performance of an act of sexual 

intercourse in public, within the view of a member of the public, would normally be 
regarded as offensive.374  

371 Consequently, it was incumbent upon the prosecution to prove beyond reasonable doubt that the 
accused either intended to offend another person or foresaw the possibility that his or her conduct 
might offend another person. 
Similarly, in Nason v O'Brien ( unreported, Supreme Court, NT, 19 June 1991, p  47) Gray AJ 
concluded that S 31 (1) required the Crown to prove that the offender, in urinating in the street, 
foresaw as a possible consequence that his conduct would be offensive to some person or persons. 

372 This is consistent with the view expressed by Asche CJ in Wurramura v Haymon (1987) 44 NTR 1 at 5 
that offensive behaviour depends upon the circumstances in which the conduct occurs. 

371 Mulqueeny refers to further considerations relevant to the determination of the offensiveness of the 
conduct : the nature of the thoroughfare (footway, two metres wide, from a street to a park), hour of 
night, likelihood of being frequented by members of public ingressing or exiting the park: Mulqueeny, 
n21, pp3-4,n9. 

374 Note that s 47(a) of the Summary Offences Act requires the offensive behaviour to have occurred 
"within the view of any person in a public place". 
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However, because an "act" is not adequately defined by the Code and a "state of things" is 

not defined at all, it is not possible to confidently distinguish those circumstances which 

form part of an "act" from those factual circumstances amounting to a "state of things". 

Nader J took an alternative view of the physical elements of offensive behaviour in Pregelj 
v Manison. His Honour analysed the offence in terms of an "act" and an "event". Adopting 

the narrower view of "act" taken by Kitto J in R v Valiance, Nader J concluded that the 
relevant "act" was the act of sexual intercourse. His Honour went on to find that "the 

offence that might be suffered by an observer was something that eventuated from the act: 
an event".  116 

It is difficult to sustain this alternative construction. It should have been patently clear from 

the Code's definition of "event" that the offence of offensive behaviour does not consist of 

an "event". An "event" is defined as "the result of an act or omission". The word "result" 
implies something that arises as actual or follows as a logical consequence from 

conditions, causes or premises.377  The Code's definition of "event" contemplates 
something which actually eventuates. The definition is concerned with actual, and not 
possible, consequences. However, in relation to the offence of offensive behaviour, there 
is no requirement that anybody be actually offended: nothing need ever actually 
eventuate.378  Conduct which has the potential to offend is sufficient to ground a charge of 
offensive behaviour. 

There is a further difficulty with Nader J'5 alternative view. Applying Kitto J's view of "act" 
in Valiance, it is arguable that the relevant act is the performance of an offensive act of 
sexual intercourse. On this analysis the requisite quality of the action would be its 
offensiveness.379  However, it is equally arguable on the Kitto view of "act" that the relevant 
"act" should be confined to the act of sexual intercourse, the requisite quality of action 

being constituted by the sexual implications of the bodily movements performed by the two 
actors. According to this argument, the offensiveness of the act of sexual intercourse 
would amount to a "state of things". 

375 (1987) 51 NTR 1 at 17. In Valiance (1960) 108 CLR 56 at 64 Kitto J said: "Section 13(1) of the 
Criminal Code (las) was framed to recognise the distinction between, on the one hand, a bodily 
action performed by a person, entailing criminal responsibility either per se or in virtue of some quality 
of the action, some consequence caused by it ... some accompanying intent or state of mind..., and, on 
the other hand, something eventuating in consequence of the action and attracting a criminal 
responsibility which the action otherwise would not have produced." 

376 (1987)51 NTR 1 at 17. 
117 Concise Oxford Dictionary. According to that work, it also connotes something which ends in a 

specified manner: an outcome. 
378 Mulqueeny, n 21, p15. At p  14, Mulqueeny highlights parts of Nader J'5 judgment which undercut his 

Honour's description of the gravamen of offensive behaviour as being the offending of another person. 
See for example Nader J's statement that "behaviour that does not offend, or at least potentially, 
cannot be offensive" : (1987) ( 51 NTR 1 at 17. See also his Honour's statement at 17 to the effect 
that 'the offending of a person, actually or potentially, is an integral element of the proscribed 
conduct". His Honour goes on to say: "the act of each appellant ... was the act of sexual intercourse 
and the offence that might be suffered by an observer.....The latter statement recognises the 
gravamen of offensive behaviour to be the potentiality to offend. 
Mulqueeny, n 21, p  15. 
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Kearney J also attributed a wide meaning to the word "act". His Honour equated the word 

"act" in s 31(1) with "the external elements necessary to form the crime", 380  and treated 
the word "act" as being synonymous with "the punishable act" or, in common law 
terminology, the actus reus.381  According to his Honour the punishable act consisted of 

two external (physical) elements: "the act of sexual intercourse and the circumstance that 
the act was performed within the view of a person in the lane". 382 

The supporting judgment of Kearney J also highlights the difficulties caused by the Code's 

inadequate definition of "act" and the absence of a definition of a "state of things". At the 

outset, his Honour identified the offence as one of circumstance, an implicit recognition 
that the offence is not constituted by an "event". 383  His Honour then proceeded to include 
as part of the relevant "act" the circumstances in which the conduct (the sexual 
intercourse) occurred, namely, the circumstance of public visibility.384  However, it was 
open to His Honour to have taken a narrower view of the relevant "act", confining it to the 

act of sexual intercourse; and treating the circumstances in which that "act" occurred as a 
"state of things". The existence of s 32, dealing as it does with a "state of things", clearly 
plays "some part in setting the limits upon the scope of s 3111, 385  and at the same time 
places limits on the scope of an "act". However, due to the absence of a definition of a 

"state of things", the Code fails to provide the necessary machinery for setting those limits 
so as to enable courts to satisfactorily differentiate circumstantial elements that are 

connected with the behaviourial (conduct) elements of an offence from those 

circumstantial elements which stand alone from the proscribed conduct, that is, a "state of 
things". 

His Honour's equating of the "punishable act" with common law actus reus did not assist in 

identifying the physical elements of the offence. As noted earlier, the actus reus has, on 
occasions, been viewed as including any proscribed event or state of affairs.386  The 
drawing of analogies between common law concepts of criminal responsibility and those 
concepts contained in a criminal code can be fraught with difficulties: they can wrongly 
influence the interpretation to be placed upon a provision in a criminal code. 

Unlike Nader and Kearney JJ, Rice J appears to have followed, at first, an inductive 
approach to the identification of the relevant "act". Rather than begin with a definition of 

the meaning of the word "act" in s 31, his Honour appears to have gone immediately to the 

380 (1987) 51 NTR 1 at 19. 
381 (1987) 51 NTR 1 at 19. 
382 (1987) 51 NTR 1 at 19. His Honour added: "it is the circumstance of public visibility which is said to 

make the otherwise innocent act punishable." 
311 Mulqueeny, n 21, pp  18-19. 
384 The issue was whether the circumstances in which the sexual intercourse took place "constituted 

offensive behaviour according to community standards of decorum" : Mulqueeny, n 21, p  19. 
385 Mulqueeny, n 21, p  15. 
366 See n 370. 

224 



offence-creating provision and, based on the facts of the case, identified the relevant "act" 

as the act of sexual intercourse performed "in or within the view of any person in 

any ... public place".387  According to Rice J, it was this compound "act" that had to be either 

intended by the appellants or foreseen by them as a possible consequence of their 

conduct. This conclusion was drawn without any reference to the Code's definition of "act" 

and the provisions of s 32 of the Code. 

However, Rice J advanced an alternative analysis of the physical elements, making 

specific reference to the Code's definitions of "act" and "event": 

in my opinion, consensual sexual intercourse between an adult male and female falls 
within these definitions, since the "act" is the deed of intercourse and the "event" is the 
behaviour which, in the present circumstances, is the result of the act.388  

This analysis suffers from the same difficulties as Nader J's alternative construction of the 

elements of offensive behaviour.389  

(iii) Watson v Trenerry; Williams v Trenerry: latent inconsistency with Pregelj v 
Manison 

Watson v Trenerry,39°  along with Pregelj v Man/son,391  demonstrates the inadequacies of 
the Code's definition of "act". 

This was an appeal against conviction on a charge of behaving in a disorderly manner in a 
public place contrary to s 47(a) of the Summary Offences Act. The proven facts were that 
the appellants were engaged in a protest during which flags that resembled Indonesian 

Army flags were set alight, held up and thrown in a heap on the roadway to make a 
bonfire. 

After noting the difficulties of interpretation caused by s 31 of the Code together with the 

imprecise nature of "disorderly behaviour", Mildren J concluded: 

• .whatever the behaviour is , for it to be "disorderly", it must consist of conduct done by 
the accused, and this conduct, whatever it was, I consider would fall within the definition of 
'act' in s 1 of the Code.  392  

387 (1987) 51 NTR 1 at 23. 
388 (1987) 51 NTR 1 at 24. 
389 See pp 223. 
390 (1998) 122 NTR 1. 
391 (1987) 51 NTR 1. 
392 (1998) 122 NTR 1 at 12. 
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After stating the traditional test as to what constitutes "disorderly behaviour",393  his Honour 
concluded that the offence of disorderly behaviour did not consist of an "event". According 

to his Honour s 31 only required the prosecution to prove that "the 'acts' amounting to 

disorderly behaviour were the result of the free exercise of the appellant's will: see 

Breedon v R ( 1993) 119 FLR 281 at 289; Pollard v Territory Insurance Office (1997) 114 
NTR 9 at 17 per Bailey J11.394  His Honour concluded that, on the facts of the present case, 
the relevant "act" was "lighting the flags".395  

In reaching a conclusion as to the relevant "act", Mildren J did not directly apply the 
definition of "act" to the offence of disorderly behaviour. His Honour's approach was 

somewhat circular in that his Honour held that the behaviour must constitute conduct; and 
conduct was held to fall within the definition of "act". It is apparent that his Honour 

regarded the lighting of the flags as the relevant conduct. However, at no point in his 

judgment does Mildren J demonstrate how he arrived at his conclusion concerning the 
relevant "act" by reference to the definition of "act" in si. 

Although Mildren J ventured no opinion as to the correctness of the decision in Pregelj v 
Man/son, his Honour sought to distinguish the offence of behaving in a disorderly manner 
from offensive behaviour.396  Mildren J began by observing that in relation to disorderly 
behaviour it is not necessary to prove that the behaviour in fact "disturbed the peace or in 
fact interfered with the comfort of others; it is sufficient if it had the tendency so to do".397  
According to his Honour, this was "quite different from the offence considered in Pregelj v 
Man/son in that it was there necessary to prove (on one view of it)398  that someone else 
was offended".399  However, his Honour's attempt at distinguishing Pregelj v Man/son from 
the present case is unconvincing. 

On the wide view of "act" taken by Nader J, it is not necessarily the case that another 
person must be offended in order to substantiate a charge of offensive behaviour: the 
potentiality to offend another person is sufficient.400  Indeed, it was argued earlier that the 
gravamen of offensive behaviour is engaging in conduct which has the potential to 
offend.401  No material distinction can be drawn between the offences of disorderly 
behaviour and offensive behaviour as each are concerned with the possible impact of 

(1998) 122 NTR 1 at 12. In Barrington v Austin [1939] SASR 130 at 132 Napier J stated that 
"disorderly behaviour" consisted of "...any substantial breach of decorum which tends to disturb the 
peace or to interfere with the comfort of other people who may be in , or in the vicinity of, the street or 
public place". 

394 (1998) 122 NTR 1 at 13. 
3.5  (1998) 122 NTR 1 at 13. His Honour found that this behaviour was the result of the exercise of the 

appellant's free will. 
396 (1998) 122 NTR 1 at 13-14. 
397 (1998) 122 NTR at 13. 

That is according to the view that the offence consisted of both an "act" and an "event". 
399 (1998) 122 NTR 1 at 13. 
411 See Pregelj v Manison (1987) 51 NTR 1 at 17 where Nader J states: 

on one view of it (ie the wide view of "act"), the offending of a person, actually or potentially, is 
an integral element of the proscribed conduct." 

401 See p  223. 
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behaviour on society and its members. Given the conceptual similarity between the two 

offences, Mildren J's narrow view of "act" in Watson v Trenerry appears to be inconsistent 
with Nader J'5 broad view of "act" in Pregelj v Man/son. 

There are other aspects of Mildren J's characterisation of the relevant "act" that are 

problematical. In the context of s 31, his Honour speaks of "acts amounting to disorderly 

behaviour" being the result of the free exercise of the will.402  Shortly later, his Honour says 
that the fact that the behaviour had "a particular tendency is a quality of the behaviour, not 
an additional circumstance which amounts to an element".403  It appears that Mildren J 
intended to confine his characterisation of the relevant "act" to the lighting of the flags. 

However, the preceding statements made by his Honour suggest an alternate construction 

of the "act" constituting the offence -the "act of being disorderly", that is, doing an "act" 

which has the tendency to disturb the peace and interfere with the comfort of others.404  

Mildren J says that the particular tendency of the behaviour is "a quality of the behaviour, 
not an additional circumstance which amounts to an element".405  If, as his Honour says, 
the tendency of the behaviour to be disorderly is not part of the relevant "act", then how 
does one treat that quality of the behaviour? 

Like offensive behaviour, the offence of disorderly behaviour is an offence of 
circumstance. Whether or not particular behaviour is disorderly depends upon the 
circumstances in which it occurs. It is those factual circumstances which render the 
behaviour disorderly. In the case of disorderly behaviour, the question is whether the 
subject behaviour in the circumstances in which it occurred constituted disorderly 
behaviour according to community standards of decorum.406  

Although the circumstances in question do not form part of an "act", they nonetheless 
form part of the external elements of an offence such as disorderly behaviour: they are 
commonly referred to as "attendant circumstances".407  In the language of the Code, those 
circumstances are referred to as a "state of things" (s 32).408  

402 (1998) 122 NTR 1 at 13. 
403 (1998) 122 NTR 1 at 13-14. 
404 Taken in isolation, the statement that 'the prosecutor must prove that the 'acts' amounting to 

disorderly behaviour were the result of the free exercise of the appellant's will" is ambiguous. Does 
that mean that it is only the "acts" that must be "intended "? Or does it mean that the "acts' which have 
a tendency to disturb the peace must be intended ?. Such a construction appears to be consistent 
with the wide view of "act" taken by Nader J in Pregelj Man/son. The latter was expressly rejected by 
Mildren J (at 13) as a possible construction of the relevant "act." 
Furthermore, the statement that "the behaviour had a particular tendency is a quality of the behaviour" 
could easily be construed as including within the scope of the relevant "act" the element of 
"disorderliness": see the view of "act" taken by Kitto J in Va/lance v H (1961) 108 CLR 56 at 64. 

405 (1998) 122 NTR lat 13-14. 
406 See Mulqueeny's analysis of the comparable offence of offensive behaviour: Mulqueeny, n 21, p  19. 
407 As to the nature of "attendant circumstances", see He Kaw Teh (1985) 157 CLR 523 at 570-571 575, 

577, 580, 582 per Brennan J. 
408 See the view taken by Brennan J in He Kaw Teh (1987) 157 CLR 523 at 568 that the absence of an 

honest and reasonable but mistaken belief is the mental state ordinarily applicable to the 
circumstances in which an act is done. 
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Nowhere in his judgment does Mildren J acknowledge the existence of s 32 and its 

implications, which have the effect of making the circumstances in which conduct 

(alleged to be disorderly) occurs an integral element of the offence. However, because the 

Code has not taken the vital step of comprehensively defining an "act" and a "state of 

things" the possibility that some offences may have as one of their physical elements a 

"state of things" has not been made as clear as it ought to have been.409  Furthermore, the 

absence of adequate definitions has resulted in there being inadequate statutory 

machinery for delineating the boundaries between those circumstances which form an 

integral part of an "act" and those surrounding factual circumstances which amount to a 

"state of things", in the case of offences consisting of both an "act" and a "state of things". 

In the same case, Gray AJ specifically dealt with the appellants' argument that the 

prosecution had to prove in terms of s 31: 

that they intended their flags to ignite or foresaw as a possible consequence of their 
conduct that they would ignite; and 
that they intended to do this in such a way as to cause the police to be concerned for 
their safety (thereby causing the requisite offence of annoyance or disturbance of the 
peace) or foresaw this as a possible consequence of the manner in which they ignited 
their flags.41°  

Despite what was said in Pregelj v Man/son, his Honour considered that s 31 had a much 

more limited application to the facts of the case than that contended for by the 
appellants .411  According to his Honour "the acts for which the appellants are said to be 

criminally responsible are the acts constituting the behaviour alleged to be disorderly".412  
After referring to s 1 of the Code, which defines an "act" as meaning "the deed alleged to 
have been done by the defendant", Gray AJ stated that, in the context of the present case, 
the prosecution were required to prove that those "acts" were intentional.413  

His Honour did not consider his conclusion concerning the relevant "act" to be inconsistent 

with Pregelj v Man/son which, according to his Honour, concerned a different offence.414  

409 See for example the Criminal Code (0th). Although the Commonwealth Code does not define the 
physical elements of offences it makes it clear that offences can consist of a number of external 
elements, including the 'circumstances in which conduct occurs": s 4.1 (1). 

410 (1998) 122 NTR 1 at 19. 
However, his Honour did say that if, in fact, s 31 required proof of the matters suggested by the 

appellant, then those matters were proved, in the present case, on the basis of permissible inferences 
drawn from the evidence: (1998) 122 NTR 1 at 19. 

412 (1998) 122 NTR 1 at 19-20. 
41.  (1998) 122 NTR 1 at 20. As a matter of construction of the offence-creating provision, his Honour (at 

18) found it difficult to read the provision as "requiring proof of mens rea beyond the intentional 
conduct of the defendant in a public place which, viewed objectively, amounts to disorderly 
behaviour". His Honour went on to say: "To say that the prosecution must prove an intention on the 
part of the defendant to behave in a disorderly manner makes little sense. The defendant is not the 
judge of what is or is not disorderly behaviour." 

414 (1998) 122 NTR 1 at 18. 
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However, the attempt to distinguish Pregelj v Man/son from the present case is again 
specious.415  

The judgment of Gray AJ reveals a lack of appreciation of the role of s 32 in relation to 

offences such as disorderly behaviour. His Honour found some difficulty with, and 

ultimately rejected, the argument put forward on behalf of the appellants that the 

prosecution were required to prove that the appellants did not honestly and reasonably 
believe that their conduct was not disorderly.416  However, his Honour appears to have 
overlooked the fact that the provisions of s 32 were intended to cover attendant 
circumstances that form an integral part of an offence. In the case of the offence of 

disorderly behaviour those circumstances would be the circumstances which rendered the 
"act" constituting the offence "disorderly".417  Accordingly, the mental element provisions 
would relate to the factual circumstances in which the conduct occurred; they would have 

no bearing on the disorderliness or otherwise of the conduct in question which would, after 
taking into account the circumstances in which the conduct occurred, be objectively 

assessed by reference to contemporary mores.418  

The tension between the decisions in Pregelj v Man/son and Watson v Trenerry, and the 
problematical nature of the various judgments in each case, highlights the deficiencies of 
the Code in terms of failing to provide adequate legislative machinery for differentiating the 
physical elements of offences for the purposes of ss 31 and 32. 

(iv) T.T.S Pty Ltd and Alfred John Griffiths: rejection of the external elements 
view of "act" and muted recognition of s 32 

This case"' involved an appeal against conviction for an offence contrary to s 29(2) (a) of 
the Work Health Act, namely, that the appellant "did fail to provide and maintain systems 

of work that were so far as practicable, safe and without risk to health". Asche CJ, the 
appellate judge, was required to consider the application of s 31 to the physical elements 
of the offence. 

The brief facts were that an employee of the appellant company was injured whilst 
removing and refitting tyres to a large crane. He was working under the crane, striking 

415 See the comments made at pp  228-229 in relation to Mildren J's attempt to distinguish Pregelj v 
Manison . See also Gray AJ's concession as to the possibility of the relevant "act" being read in 
broader terms as suggested by the appellant: see n 411. 

416 (1998) 122 NTR 1 at 18. Gray AJ was of the view that to say that the prosecution must prove that the 
appellants did not honestly and reasonably believe that their conduct was not disorderly made little 
sense because the appellants were not the judge of what is or is not disorderly behaviour. 

417 The appellants' submission was squarely based on this conceptual relationship between s 32 and the 
offence of disorderly behaviour. 

418 This is consistent with the analysis of the offence of offensive behaviour undertaken at p  222-223. The 
analysis also overcomes the concerns expressed by Gray AJ in Watson v Trenerry (1998) 122 NTR 1 
at 18. 

419 (1991] 105 FLR 255. 
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blows at a tyre, while the crane was supported by only one jack. The vehicle was not firmly 

chocked by placing material under it and the jack apparently sank into the ground, causing 

the crane to slide off the jack. 

In identifying the physical elements of the offence, Asche CJ adopted an inductive 

approach. The Chief Justice did not begin with the Code's definitions of "act" and "event". 

Nor did the Chief Justice attempt to define an "act" independently of the Code's definition 
in the way that Nader and Kearney JJ did in Pregelj v Man/son.42° On a true construction 
of the offence-creating provision, Asche CJ concluded that the relevant "act", "omission" or 
"event" was "removing the tyre in the way it was removed".421  The Chief Justice did not 
attempt to clearly identify the physical elements of the offence in terms of either an "act", 

"omission" or "event". Presumably, the Chief Justice saw no need to engage in such a 

close analysis, as the same mental elements in s 31 apply to all three physical elements. 

Although Asche CJ acknowledged that the gravamen of the offence created by s 29(2)(a) 
of the Work Health Act is "the failure to provide a safe system of work", 422  the Chief 
Justice declined to adopt the "external elements" view of "act" favoured by Nader J in 
Pregelj v Manison.423  In lieu, Asche CJ opted for a narrower view of "act" expressed in 
terms of removing the tyre in the way it was removed.424  The Chief Justice considered that 
the safety or otherwise of the particular manner in which the work was carried out did not 
form an integral part of any of the three physical elements in s 31 425  However, the Chief 

420 (1987) 51 NTR 1. 
421 (1991) 105 FLR 255 at 270. There his Honour stated: 

In this case, the 'responsibility' created by s 29(1) of the Work Health Act is 'to provide and maintain 
so far as practicable, a working environment at a workplace that is safe and without risk to the health 
of his workers or any other person working at the workplace'. The criminal responsibility is created by 
s 29(2)(a) if the employer 'fails to provide and maintain plant and systems of work that are, so far as 
practicable, safe and without risk to health'. 
By s 31 of the Criminal Code , a person is excused from criminal responsibility for an act, omission or 
event unless it was intended or foreseen by him as a possible consequence of his conduct. 
The word 'it' refers to the particular "criminal responsibility' intended. In this case, the intended act, 
omission or event creating that criminal responsibility was the intent.., to remove the tyre in the way 
that it was removed." 
Note that at 268-269 of his judgment the Chief Justice suggests that the removal of the tyre in the way 
it was removed was an "act" or an "omission". At 268 the Chief Justice made reference to the 
definition of "act" in s 3 (1) of the Work Health Act, according to which the term "act" includes an 
"omission". 

422 (1991) 105 FLR 255 at 269. This analysis conforms to the observations made by Nader J in Pregelj v 
Manison to the effect that the gravamen of offensive behaviour is "the offending of another person" 
(1987) 51 NTR 1 at 17. 

423 Had the Chief Justice adopted the wide view of "act" then it is most likely that the Chief Justice would 
have identified the relevant "act" as the setting up of an unsafe system of work. 

424 However, as noted at pp  231-232, the Chief Justice seems to have lumped together an "act", 
"omission" and "event" in describing the physical elements of the offence. 

425 (1991) 105 FLR 255 at 269-270 where the Chief Justice stated: 
"In the present case the gravamen of the offence is the failure to provide a safe system of work. That 
does not, to my mind, connote that there must be an intention to set up an unsafe system of work or 
an intention to disobey the provisions of s 29(2)(a) of the Work Health Act. All that is required is the 
intent to do what was in fact done, that is to carry out the work in a particular way. If the particular 
method intentionally employed is not safe 'so far as practicable', then the defendant 'fails' to 'provide 
and maintain plant and systems of work that are, so far as practicable, safe and without risk to 
health'." 
Note that in this passage Asche CJ appears to identify the physical element of the offence in terms of 
an "act". 
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Justice did not venture any opinion as to how the circumstantial element of safety might be 

characterised. Did that circumstantial element amount to a "state of things", in the sense of 
a "state of affairs" (s 32)? 

During the course of the hearing, counsel for the appellant submitted that it was incumbent 

upon the prosecution to negative mistake under s 32 of the Code. Although Asche CJ 

thought that the appellant's counsel may be right in principle, his Honour believed that it 
was not necessary to deal with that issue as it had not been raised on the evidence in the 
lower court.426  Had mistake been raised then it would seem to be relevant to the 

circumstantial element of the offence, namely, the safety or otherwise of the particular 
method of work employed. 

T.T.S Pty Ltd v Griffiths is a significant case because it appears to be at odds with Nader 
J's interpretation of "act" in Pregelj v Man/son. In Pregelj v Man/son Nader J considered 
that the gravamen of the offence of offensive behaviour was "the offending of another 

person", from which he deduced that the relevant "act" was "the act of offending". By way 
of contrast, in TTS Pty Ltd v Griffiths, Asche CJ confined the relevant "act" to "the act of 
removing the tyre in the way in which it was removed", notwithstanding his view that the 
gravamen of the offence was "the failure to provide a safe system of work".42' That two 
differently constituted courts could reach quite different views as to the nature and scope 
of an "act" highlights the inadequacies of the Code's present definition of "act". 

The case also highlights the need for clear and precise definitions of a "state of things" and 
an "event". Where an offence is defined in terms like the offence created by s 29(2) (a), 
that is, as "a failure to provide and maintain plant and systems of work that are, so far as 
practicable, safe and without risk to health", extreme care must be taken in isolating the 
physical elements that constitute the offence. In T.T.S Pty Ltd v Griffiths the statutory 
failure was based upon the employment of a particular method of work (an "act").428  
However, the definition of the offence suggests something more than the adoption of a 

particular work method needs to be proved, namely, the employment of an unsafe method 
of work. Extreme care needs to be taken in relation to the treatment of that extra 

dimension to the offence. According to the present structure of the Code that additional 
element appears to be accommodated by s 32 of the Code. However, without the 

guidance of adequate definitions of "act" and "state of things" it may not always be 

possible to systematically analyse an offence, and divide it up into its constituent elements 
for the purposes of ss 31 and 32 of the Code. Furthermore, in the case of offences like that 

426 (1991) 105 FLR 255 at 271. 
427 Note the submission made by the appellant's counsel that, consistent with Pregelj v Manison, the 

intent required by s 31 was "the intent to do the act knowing it be unsafe or knowing it be prohibited". 
This was dealt with and rejected by the Chief Justice at 269 of his Honour's judgment. 

428 It is conceivable that an offence contrary to s 29(2) (a) of the Work Health Act could be based upon 
an omission, that is, a failure to comply with prescribed safety standards through complete inactivity. 
But that was not what was alleged in T.T.S Pty Ltd v Griffiths. There the offence was based upon the 
carrying out of work in a particular manner. 
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created by s 29(2)(a) of the Work Health Act, it may be necessary to clearly distinguish a 

"state of things" from an "event", where a particular "act" has created a "state of things". 
For example, in T.T.S Pty Ltd v Griffiths, the offence could be analysed in terms of an 

"act", that is, the removal of the tyre in the way in which it was removed coupled with the 

creation of a "state of things" in the sense of a "state of affairs", namely, an unsafe method 

of work. Alternatively, the offence could be viewed in terms of an act resulting in an "event" 

- the creation of an unsafe system of work. In these circumstances, the distinction between 
an "event" and a "state of things" becomes critical, bearing in mind that each physical 

element is governed by its own distinctive fault element. 

(v) Lee v Richardson: the confounding of omission and state of things 

This case429  involved an appeal against a conviction under s 37 of the Dog Act 1980 
(NT) .30  

For the purposes of s 31 Martin J seems to have concluded that the physical element of 
the offence involved the dog not being under effective control: 

All that can be said of the mental element in s 37 is that if the owner of a dog intends that 
the dog be not under effective control, or if the owner of a dog foresees that effective 
control over the dog may be lost as a possible consequence of conduct on his part, then 
the mental element of the offence is satisfied. It is up to the prosecution to prove either of 
those elements beyond reasonable doubt and, in the latter case, the conduct from which it 
is said the foreseeability arose.431  

There is nothing in the judgment that assists in explaining how his Honour arrived at his 
conclusion concerning the physical elements of the offence. No reference was made to the 

Code's definitions of "act" and "event". Nor was any attempt made to explain the meaning 

of an 'act" or "omission". Moreover, his Honour does not appear to have been alert to the 
implications of s 32. His Honour adopted a purely inductive approach, expressing the 

physical elements of the offence in terms of the wording of the offence. No indication is 
given as to whether the offence consists of an "act" (or "omission"), an "event" or a "state 
of things", or a combination of same. 

The primary focus of the offence appears to be upon things omitted to be done, and as 
such falls within the category of an offence of omission. 

There are three possible analyses of the offence created by s 37 of the Dog Act: 

429 (1992) 108 FLR 183. 
430 Section 37 of the Dog Act (since repealed) provided: 

"Subject to this Act, the owner of a dog which is not under effective control and is in a public place is 
guilty of an offence." 

431 (1992) 108 FLR 183 at 187. 
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The offence could be analysed in terms of an omission to keep a dog under effective 

control coupled with a "state of things" (that is, a "state of affairs"), the dog being in a 

public place at the material time. 

The offence could be broken down into an omission, more narrowly defined in terms of 

a failure to take such steps as are necessary to ensure that the dog is kept under effective 

control, and a "state of affairs", namely, the situation of the dog not being under effective 

control and being in a public place. 

The offence could be broken down into an omission, in the narrow sense, and an 

"event", that is, the dog not being under effective control, together with a "state of affairs" 
represented by the dog being in a public place. 

Each of these constructions are quite different and have different implications in terms of 
the applicability of ss 31 and 32 to the offence. 

In relation to the first analysis, the omission would be subject to the provisions of s 31, 
while the circumstance that the dog was in a public place would fall to be governed by s 
32. With respect to the second analysis, the omission would be subject to the control of s 

31, while the circumstance that the dog was not under effective control and was in a public 
place would fall within the purview of s 32. As regards the third construction, the omission 
and the event would both be governed by s 31, while the circumstance that the dog was in 
a public place would stand to be governed by s 32. 

However, one cannot confidently choose between these three different analyses of the 

elements of the offence due to the Code's failure to define "omission" and "state of things", 
and its inadequate definition of "event". 

(vi) R v Breedon and Charlie v R: problems with the Code's definitions of "act" 
and "event" 

R v Breedon 432  involved an appeal against a conviction for murder (contrary to s162(1 )(a) 

and (b) of the Code). 

The Court of Criminal Appeal considered the physical and mental elements of the offence. 

After referring to the Code's definitions of "act" and "event", the Court concluded that "in 

the context of the present case, it is clear that the stabbing of the deceased is the relevant 

432 (1993) 3 NTLR 119. 
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'act' for the purposes of s 31(1), and that the death of the deceased is the relevant 'event' 

for the purposes of the section, cf Kaporonovski (supra) at 231 ".433 

Although the Court appears to have adopted a deductive approach, it did not overtly apply 

the Code's definitions to the offence-creating provision for the purposes of identifying its 

physical elements. The Court did not demonstrate how the Code's definition of "act" led it 

to conclude that the relevant "act' was the stabbing of the victim; nor how the definition of 
"event" led it to conclude that the death of the deceased was the relevant "event". 

Presumably, the Court considered that the stabbing of the victim was the "deed" alleged to 

have been done by the accused (the "act"), and the death of the deceased was the result 
of that "deed" (the "event"). 

The Code's definition of "act" in terms of "deed" is unsatisfactory. Although, in ordinary 
speech, the words "act" and "deed" are often treated as being synonymous434  and used 
interchangeably, they are not identical in meaning. They overlap to a degree, but the 
notion of a "deed" has a more expansive meaning than that of an "act". According to the 
Shorter Oxford English Dictionary, a "deed" is defined as "that which is done, acted or 
performed by an intelligent or responsible agent; an act; a feat".435  The ordinary meanings 
given to the word "deed" go beyond the performance of bodily movements, which were 
described in Part 1 as basic actions,436  and embrace more sophisticated physical activity 
in the nature of complex actions.437  The expanded meaning given to "act" by virtue of the 
reference to "deed" is reinforced by other elements of the definition: "act is not limited to 
bodily movement and includes the deed of another caused , induced or adopted by him or 
her pursuant to a common intention". 

Up to this point, equating "act" with "deed" is unobjectionable, it having been argued in 
Part 1 that an "act" can include "complex actions".438  However, the problem is that the 
notion of "deed" has far wider implications. In ordinary speech, the term "deed" is wide 
enough to embrace an 'event"439  and a "state of things".441  Defining "act" in terms of "deed" 

433 (1993) 3 NTLR 119 at 130. The facts in Kaporonovskf v R (1973) 133 CLR 209 were that the accused 
took hold of the victim's wrist and pushed against his hand, the victim pushing back. The accused 
pushed towards the victim's face a glass held by the latter. The glass broke at some stage, as a result 
of which the victim was injured. The High Court was divided in its view as to the scope of the act" and 
"event" constituting the offence. 
McTiernan ACJ and Menzies J were of the opinion that the relevant "act" was the forcing of the glass 
against and into the victim's face while the "event" was the resulting grievous harm. Gibbs and 
Stephen JJ took a narrower view of the relevant "act", confining it to the pushing of the hand holding 
the glass. According to Gibbs J the relevant "event" was the grievous bodily harm which resulted. 
Walsh J did not express a concluded view as to the relevant act". 

414 See for example Pregelj v Man/son (1987) 51 NTR 1 at 14 per Nader J. 
435 See also Webster's Dictionary. According to that reference while "act" and "deed" are both used for 

the "thing done", "act" refers to "the power put forward" and "deed" refers to the "result accomplished". 
See also the Macquarie Dictionary which defines a "deed" as "that which is done, performed or 
accomplished; an exploit or achievement". 

436" Basic actions" were discussed at pp  38-39. 
These were described in Part 1, pp  38; 40-43. 

438 See again pp 38; 40-43. 
431 It is not uncommon to refer to the killing of another person as a "deed". However, the notion of killing 

involves both an "act" (the act causing death) and an "event" (the death of the deceased): see p  27. 
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has a tendency to blur the distinction between "act" and an "event", as well as the 

boundaries between an "act" and a "state of things". 

The open-ended nature of the Code's definition of "act" is problematical because it has the 

potential to intrude upon the proper domain of an "event", which is defined in s 1 of the 

Code as the "result of an act or omission". It is unhelpful to define an "event" as the "result 

of an act", when "act" is not clearly and precisely defined. The Code's definition of "act" 

indicates that certain consequences of a bodily movement are included in the notion of an 

"act", but it fails to differentiate between those consequences and those which constitute 
an "event".441  

The conceptual and practical difficulties occasioned by the use of the notion of a "deed" 

as the touchstone of the definition of "act" can be illustrated by applying the Code's 
definitions of "act" and "event" to the relevant offence in Breedon. 

As noted above, defining an "act" in terms of a "deed" is problematical because of its 
potential to eclipse the area covered by an "event". The notion of "deed" is broad enough 

to encompass everything that is implicit in the killing of a human being: it is broad enough 

to embrace the death of another person. However, it must be presumed that the Code 
uses and defines the word "event" for a purpose. Therefore, the broad connotations of the 

word "deed" must be read down in order to give effect to the Code's definition of "event". It 
is clear that, in the context of s 162(1)(b) of the Code, the "event" for the purposes of s 31 
is the death of the deceased. Accordingly, the relevant "act" for the purposes of s 31 must 
be something more than a mere bodily movement, but less than the "event" constituted by 

the death of the deceased. However, it is not clear as to what that something might be.442  
On the facts as they were in Breedon, there are two alternative interpretations of the 
relevant "act" which are consistent with the definition of "act" in s 1: the wielding of the 

knife in the presence of the deceased or the thrusting of the knife in the direction of the 
deceased. It does not necessarily follow from the Code's definitions of "act' and "event" 
that the relevant "act" in Breedon was the "stabbing of the victim". Furthermore, there 
could be no logical objection to treating the death of the deceased as the result of either 
the wielding or thrusting of the knife. There is a material difference between the "act" of 

stabbing another person and the "act" of wielding or thrusting a knife. Those differences 

can have important implications in terms of the mental element requirements of s 31. 

Depending on the circumstances, there may be a significant difference between requiring 

440 It is equally not uncommon to refer to the crime of rape in terms of a "deed". However, rape involves 
both an "act" (the act of sexual intercourse) and a circumstantial element in the nature of a "state of 
things" (absence of consent). 

441 See Gray, n 21 at 178 where the author expresses similar sentiments: 
"If the word 'event' is presumed to be used in the Code to some purpose, and to have a meaning that 
is distinct from the meaning of 'act', then the concept of 'act' must include something that is not the 
result of an act or omission, and yet is not mere bodily movement. It is not immediately apparent what 
that something might be." 

442 See n 441. 
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the "act" of wielding or thrusting a knife to be either intended or foreseen and the "act" of 

stabbing another person to be accompanied by either of those states of mind. 

If an offence consists of both an "act" and an inculpative consequence it is important that 

any definition of "act" is self-defining, so that everything which is intended to be included in 

the "act" constituting the offence can be readily ascertained from the definition. This 

ensures a proper marriage between the general mental element provisions of the Code 
and the relevant "act". This remains the case where the definition of an offence prescribes 

a specific mental element with respect to an "event" constituting an offence. 

Unless "act" is adequately defined one might as well adopt the approach taken by Walsh J 
in Kaporonovski.443  There his Honour was of the opinion that it was not necessary in every 
case to apply s 23 of the Criminal Code (Old) in accordance with a rigid formula which 
accords with one or other of the views of "act" expressed by the other members of the 
Court. Walsh J was of the opinion that "each case presents a different problem, and that it 

is impossible to say that 'the wide view' or 'the narrow view' must be taken in every 
case".444  However, that is a most unsatisfactory approach which engenders arbitrariness, 
confusion and inconsistency in the judicial process. 

There is another compelling reason why it is not appropriate to define an "act" in terms of 
a "deed". The notion of a "deed" implies the exercise of volition and an element of 
intentionality. In Part 3, it will be argued that volition is not an essential element of an "act", 
and the criminal law should recognise a distinction between "voluntary acts" and 
"involuntary acts".445  The notion of a "deed" tends to undercut that very important 
distinction. Furthermore, intention is a mental state and has no place in the definition of a 
physical element of an offence. 

In Charlie vR, 446  an appeal against conviction for murder (s 162(1)(a) of the Code), Martin 
CJ and Kearney J adopted the analysis in Breedon, and held that the relevant "act" was 
the stabbing of the deceased and the relevant "event" was the death of the deceased.447  

Only Angel J, the third member of the Court of Criminal Court, elaborated upon the 
physical elements of the offence. His Honour observed that the crime of murder involved 
an "act" - "the deed alleged to have been done by the accused (si)' - and an "event" - "the 
result of the act of the accused (si) 448  Purporting to follow a line of authority, Angel J 

443 (1973)133 CLR 209 at 220. 
444 (1973) 133 CLR 209 at 220. His Honour considered his opinion to be in harmony with the 

observations made by Dixon CJ in Valiance to the effect that "it is only by specific solutions of 
particular difficulties raised by the precise facts of given cases that the operation of such provisions as 
s 13(1) [of the Tasmanian Code] can be worked out judicially". 

445 See pp  318-331. Moreover, this thesis has argued that voluntariness is a mental state and forms no 
part of the physical element of an offence: see pp  38-40. 

446 (1998) 7 NTLR 152. 
'' For a critical discussion of the Court's approach in Breedon see pp  233-236. 
448 (1998) 7 NTLR 152 at 168. 
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concluded that the relevant "act" was the stabbing of the deceased and the relevant 

"event" was the death of the deceased.449  

However, his Honour's reliance upon the cited line of authority was problematical. The first 

three cases cited by his Honour all related to s 23 of the Criminal Code (Old). Unlike the 

Territory Code, the Queensland Code does not define "act". Secondly, the cited cases do 

not fully support his Honour's analysis of the physical elements of the offence. Thirdly, the 

meaning of "act" in s 31 is a matter of statutory construction based on the Code's definition 
of "act". Only limited regard can be had to judicial interpretations of "act" in other Code 

jurisdictions which do not contain a statutory definition of "act". 

In Kaporonovski the Court was divided in its opinion as to the relevant "act".45°  The narrow 

view of "act" in Kaporonvski would not support Angel's analysis of the relevant "act" in 

Charlie. Only the wide view of "act" favoured by McTiernan ACJ and Menzies J would be 

capable of supporting his Honour's conclusions. 

The effect of R v Van Den Bemd 451  and R v Taiters, ex parte Attorney-Genera1452  is that in 
the construction of s 23 of the Criminal Code (Old) "the reference to 'act' is to 'some 
physical action apart from its consequences' and the reference to 'event' in the context of 
occurring by accident is a reference to 'the consequences of the act'  453  However, that 

judicial interpretation of "act" cannot be equated with the Code's definition of "act". Whilst 
the latter clearly embraces physical action it is broad enough to include certain 

consequences of that action.454  

The very fact that Angel J felt it necessary to draw upon a line of extra-territorial authority, 

which was largely irrelevant to the interpretation of the word "act" in s 31 of the Criminal 

Code (NT), bespeaks the shortcomings of the Code's definition of "act". 

(vii) McMaster v R and R v Davidson: the tension between an "act" and a "state 
of things" 

The case of McMaster455  involved an appeal against conviction on a charge of assaulting 

the prosecutrix with intent to have carnal knowledge ( contrary to s 192(1) of the Criminal 

(1998) 7 NTLR 152 at 168. The authorities referred to by His Honour included Kaporonovski v R 
(1973) 133 CLR 209; Van Den Bemd (1994) 70 A Grim R 489 (CCA) 494 (HG); Taiters (1996) 87 A 
Grim A 507 and Breedon (1993) 3 NTLR 119 at 129. 

° See n 433. 
451 (1994) 179 GLR 137 affirming Van Den Bemd (1994) 70 Crim R 489. 
452 (1997) 1 Od R 333. 
113 R v Taiters, ex parte Attorney-General [199711 Od A 333 at 335. 
454 See pp  234-236. 
455 (1994) 4 NTLR 92. 
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Code (NT)).456  This case highlights the deficiencies of the Code with respect to the 

identification of certain circumstantial elements of offences. 

An unlawful assault was an essential element of the offence. Section 187(a) defines an 

"assault" as 

The direct or indirect application of force to a person without his consent or with his 
consent if the consent is obtained by force or by means of menaces of any kind or by fear 
of bodily harm or by means of false and fraudulent representations as to the nature of the 
act or by personation. 

In his judgment Gray AJ (with whom Thomas and Priestley JJ agreed) stated: 

In my opinion, s 31(1) produces the result that the prosecution must prove that it was the 
intention of the accused to assault the victim without his or her consent. This involves the 
proposition that the accused knew that the victim was not consenting or knew that he or 
she may not be consenting and proceeded regardless.457  

His Honour concluded that the provisions of s 32 did not touch upon the elements of the 

offence with which the defendant was charged.458  

In reaching these conclusions, at no time did his Honour refer to the Code's definition of 

"act". His Honour treated the relevant "act" as including the circumstance of "absence of 

consent". That analysis is problematical. 

His Honour appears to have characterised the relevant "act" in terms of an assault, a legal 

concept which is defined under the Code to include the element of "absence of consent". 

However, it is not permissible to characterise an "act" in terms of a legal concept: the 

relevant "act" needs to be particularised.459  Therefore, it does not necessarily follow that 

the "act" constituting an "assault" includes the absence of consent. For example, while at 

common law the absence of consent is treated as part of the actus reus of the offence of 

"assault", the actus reus is not synonymous with an "act": the actus reus of an offence may 

consist of an "act" (or "omission") and an "event" or attendant circumstances, that is, 

circumstances attendant upon the doing of an "act" or the making of an "omission". 

The Code provides some guidance as to how the element of absence of consent should 

be characterised. Despite the fact that the notion of a "deed" may embrace, as a matter of 

ordinary speech, a "state of things" such as absence of consent in the case of the crime of 

rape, s 32 is a reminder that a "state of things" is a discrete element from those physical 

456 Section 192(1) provided: 
"Any person who unlawfully assaults another with intent to have carnal knowledge or to commit an act 
of gross indecency is guilty of a crime and is liable to imprisonment for 7 years." 

' (1994) 4 NTLR 92 at 100. 
458 (1994) 4 NTLR 92 at 100. 
459 Hoessinger v R (1992) 107 FLR 99; R v Ryan (1967) 121 205 and Royall v the Queen (1991) 172 

CLR 378. See also H v Mardday, R v Nabegeyo, H v Naro!do! , R v Na/orman (1998) 7 NTLR 192 at 
196 where the Court saw fit to characterise the "act" as the alleged assault. 
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elements governed by s 31. The provisions of s 32 indicate that absence of consent is a 

circumstantial element which is governed by those provisions.460  

The problem with the Code is that it fails to adequately define "act" and "state of things" to 

ensure a proper marriage between the physical elements of an offence of inculpative 

circumstance and the general mental element provisions of ss 31 and 32. 

In R v Davidson"' the accused was charged with three counts of having sexual 

intercourse without consent contrary to s 192(3) of the Criminal Code (NT).462  At trial the 
accused relied upon a mistaken belief that the complainant consented to sexual 

intercourse. The trial judge provided each member of the jury with an aide memoire, 
dealing with each of the elements of the offence.463  Her Honour then directed the jury in 
terms of the aide memoire, with particular regard to the element of lack of consent, stating 

as follows: 

If the accused mistakenly believed that the complainant consented to his having sexual 
intercourse with her, he will not have intended to have sexual intercourse with her without 
her consent. 

The Crown must therefore prove beyond reasonable doubt that the accused held no 
mistaken belief that the complainant consented to his having sexual intercourse with her. 

This mistaken belief does not have to be based on reasonable grounds. However, if there is 
no reasonable basis for any mistaken belief, you are entitled to take that into account in 
deciding whether or not the Crown has proved that no mistaken belief existed. 

Prior to these directions being given to the jury the Crown had submitted that s 32 of the 

Criminal Code (NT) is independent of s 31, and any direction on the issue of mistake 

should not be linked with s 31, but rather should be the subject of a separate direction in 
accordance with s 32. In other words, the jury should be directed that any mistaken belief 
as to the consent of the complainant must be honest and reasonable.464  Thomas J 
rejected the Crown argument on two bases. First, her Honour considered that it was not 
appropriate to give a direction in the terms suggested by the Crown as the Western 

460 See the following observations made by by Gibbs J in Kaporonovski (1973) 133 CLR 209 at 231 
there are many offences which are constituted only if the act of the accused was accompanied by 

some extrinsic circumstance (for example, the absence of consent on a charge of rape or the age of 
the girl on a charge of unlawful carnal knowledge) or had some particular consequence (eg the 
causing of grievous bodily harm ... ). It would be straining language to regard the word 'act' as 
extending to all such circumstances." 

461 Unreported, Supreme Court, NT, Thomas J, 20 July 1998. 
462 That section provides: 

"Any person who has sexual intercourse with another person without the consent of the other person, 
is guilty of a crime....... 

463 The requisite elements of the offence were said to be: (1) the accused had sexual intercourse with the 
complainant (2) without the consent of the complainant and (3) the accused intended to have sexual 
intercourse with the complainant without her consent and that the accused knew the complainant was 
not consenting or knew that she may not be consenting and proceeded nevertheless. 

464 The Crown relied upon the decision in Re Attorney-General's Reference No 1 of 1977 [1979] WAR 45 
where the Court held that in relation to the so called crime of rape, the presence or absence of 
consent is a "state of things" within the meaning of s 24 of the Western Australian Criminal Code (the 
equivalent of s 32 of the Territory Code). The Court held that if a man has carnal knowledge of a 
woman under an honest and reasonable mistaken belief that she is consenting, then he is not guilty of 
rape. 

239 



Australian Criminal Code does not have a similar provision to s 31 of the Criminal Code 
(NT).465  Secondly, it was her Honour's objective to simplify the direction to the jury as 

much as possible and to give a direction that she believed combined the essence of ss 31 

and 32 which she considered had to be read together.466  Neither reason appears to be 
very convincing. 

Her Honour seemed to be suggesting that there were material differences between s 31 
of the Criminal Code (NT) and s 23 of the Criminal Code (WA) which dictated a departure 
from the decision in the Western Australian case. But her Honour did not go on to identify 
those differences. 

At a public seminar, preceding the enactment of the Criminal Code (NT), Des Sturgess 
stated that s 31 was an attempt "to set down.....in different language exactly what Sir 

Samuel Griffith attempts to set down in his section 23 [of the Queensland Criminal 
Code]".467  The general course of authority in the Northern Territory has construed the 

intent provisions of s 31, in so far as they relate to "act", as importing a requirement that 
the act be done voluntarily - with volition.468  That line of authority has equated the 
provisions of s 31 with s 23 of the Griffith Codes which provides that "a person is not 
criminally responsible for an act or omission which occurs independently of the exercise of 
his will".469  

It is difficult to see how a split direction to the jury in terms of ss 31 and 32 could be a 

source of confusion provided it was made clear that s 31 was to be applied to the "act" 
constituting the offence - the act of sexual intercourse - and that s 32 was to be applied to 
the attendant circumstance of lack of consent, being a "state of things" constituting the 
offence. 

It is very arguable that the "act" constituting the offence contrary to s 192(3) of the Code is 
the act of sexual intercourse and the element of lack of consent, which forms part of the 

definition of the offence, is a "state of things", being in the nature of an "attendant 
circumstance." 470  According to this argument, the "act" is governed by s 31 whilst the 

465 Unreported, Supreme Court, NT, Thomas J, 20 July 1998. 
466 Unreported, Supreme Court, NT, Thomas J, 20 July 1998, p  6. 
467 Sturgess D, Criminal Code Seminar, Darwin, October 1983, p  16. See Justice Kearney's remark that 

s23 of the Queensland Criminal Code was "the inspiration for s 31": Justice Kearney, n 140, p7. 
468 Justice Kearney, n 140, p  23. See also the Review of Commonwealth Criminal Law, General 

Principles Relating to Criminal Responsibility (Discussion Paper No 21) May 1989, p  20 where it was 
observed that the provisions of s 31 "are no doubt intended to embrace the concept of voluntariness". 
In M v R (1994) 117 FLR 200 at 206-207 Gray AJ considered that the provisions of s 23 of the 
Criminal Code (Old) were "just another form of expression of the common law principle that a person 
is not criminally liable for unintended conduct". His Honour concluded that s 31 also gives effect to 
that common law principle. 

469 M v R ( 1994) 117 FLR 200 at 206-207 per Gray AJ (Thomas and Priestley JJ agreeing); Pollard v 
Territory Insurance Office (1997) 114 NTR at 17 per Bailey J; AG (NT) v Wurrabadlumba (1990) 74 
NTR 5 (CCA) at 12 per Angel J. 

470 The argument was even stronger than in McMaster because in Davidson the element of lack of 
consent was not subsumed in the definition of "assault". In Davidson, the element of absence of 
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"state of things" is controlled by s 32. The Code is in urgent need of comprehensive 

definitions of "act" and a "state of things" to clarify the position. 

(viii) Director of Public Prosecutions and Ingram: the confounding of acts, events 

and states of things 

This case471  provides a further example of the difficulties that courts can encounter in 

applying general mental element provisions to particular offences when the physical 

elements of offences are not adequately defined. 

The Director of Public Prosecutions referred for consideration and opinion of the Supreme 

Court the following points of law arising at the trial: 

Was the learned trial judge correct in directing the jury, in respect of the elements of the offence 
prescribed by section 192(3) of the Criminal Code,472  that the Crown must prove beyond 
reasonable doubt, not only 

that the accused had sexual intercourse with the complainant and 

that the complainant did not give her consent to the accused having sexual sexual 
intercourse with her but also 

that the accused intended to have sexual intercourse with the complainant without 
her consent 

Was the learned trial judge correct in directing the jury, in respect of the issue of the accused's 
mistaken belief as to consent, that such a mistaken belief need not be based on reasonable 
grounds." 

Martin CJ answered both questions in the affirmative. 

After concluding that s 31 applied to the offence prescribed by s 192(3), and after referring 

to the Code's definitions of "act" and "event", the Chief Justice stated: 

If a person engages in an act of sexual intercourse with another that constitutes an 'act'. It 
is not unlawful without else. The act becomes unlawful if it be done without the other's 
consent. The act combined with the lack of consent produces a result, that is, the person 
performing the act has sexual intercourse without the consent of the other.That 
combination of circumstances constitutes the offence prescribed by s 1 92(3) of the Code. 
The crime consists of a combination of an act and an event. Accordingly, s 31(1) applies to 
both elements of the offence... 

consent was more readily severable from the "act" component of the offence-creating provision, that 
is, the act of sexual intercourse. 
Although Thomas J makes no reference to McMaster in her judgment in Davidson, one gets the 
impression that her Honour may have been influenced, at least subconsciously, by the decision in 
McMaster: see pp  154-159 of the transcript of proceedings on 11 February 1998. 
Director of Public Prosecutions Reference No I of 2002, unreported, Supreme Court, CCA, NT, Martin 
CJ, Angel, Thomas, Bailey JJ and Gallop AJ, 19 December 2002. This case is now on appeal to the 
High Court. 

472 See n 462. 
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In the case of the offence under s 192(3), I have already indicated that the Crown must 
prove that the accused intended to have sexual intercourse with another person without 
that person's consent. That necessarily involves negating any material capable of 
indicating that the accused honestly believed the other person was consenting. That does 
not require the application of s 32. It is simply part of the burden resting on the Crown to 
discharge the onus resting upon it to prove the mental element of the offence.473  

The Chief Justice's analysis of the physical elements of the offence is problematical. 

While the Chief Justice's identification of the relevant "act" as the act of sexual intercourse 

with another person accords with the Code's definition of "act", his Honour's subsequent 
reasoning is difficult to follow. His Honour observes that the act on its own is not unlawful: 

it only becomes unlawful if the act of sexual intercourse occurs without the other person's 

consent. At this point the Chief Justice is treating the absence of consent as a separate 

physical element to the "act" constituting the offence; and that is reinforced by the 
statement that "the act combined with the lack of consent produces a result". The next 
stage of his Honour's analysis assumes an elliptical character: it is said that the act of 

sexual intercourse combined with the absence of consent produces an "event", that is, the 
person performing the act (the act of sexual intercourse) has sexual intercourse without 

the consent of the other. The Chief Justice appears to treat the combination of the "act" 

and the lack of consent as an "event", while at the same maintaining that the offence 
consists of both an "act" and "event". This analysis is unduly convoluted, and does not sit 
comfortably with the Code's definition of "event" which defines "event" as "the result of an 
act or omission". According to that definition, an "event" is consequential upon an "act", 
and the latter does not form part of the "event". 

The Chief Justice's inclusion of the element of absence of consent as part of the "event" is 
strained and highly artificial. Lack of consent is more appropriately treated as a 
circumstantial rather than a consequential element.474  However, what is not clear under 
the Code is how that circumstantial element should be treated. Should it be treated as a 

circumstance forming part of the relevant "act' or as a "state of things" in the nature of an 
"attendant circumstance"? 

As indicated above,475  it is very arguable that the element of lack of consent in the case of 
offences like that created by s 192(3) should be treated as a "state of things", which is 

governed by the provisions of s 32 of the Code. Although the Chief Justice considered that 
s 32 had no application to the offence, his Honour comes very close to recognising the 

element of lack of consent as an attendant circumstance (that is, a "state of things") when 
he says that "the act becomes unlawful if it be done without the other's consent" 
(emphasis added).476  

' Director of Public Prosecutions Reference No I of 2002, unreported, Supreme Court, CCA, NT, 19 
December 2002, pp 5-6. 

414 Note that the Chief Justice, in fact, refers to the lack of consent as a circumstance. 
411 See pp 208; 211; 238;240 -241. 
476 See also n 474. 
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Bailey J also reached the conclusion that the trial judge had correctly directed the jury in 

respect of the elements of the offence prescribed by s 193(2) of the Code. In coming to 

that conclusion his Honour stated: 

In the case of a person who is charged with an offence under s 192(3) of the Criminal 
Code (NT), the accused is alleged to be criminally responsible for having 'sexual 
intercourse with another person without the consent of the other person'. In my view, it 
matters not whether this is viewed as an "act" or an "event" within the meaning of the 
Code. On either view, s 192(3) imposes criminal responsibility for sexual intercourse 
without consent... Accordingly, if an accused neither intends to have sexual intercourse 
without consent nor foresees this as a possible consequence of his conduct, he is excused 
from criminal responsibility pursuant to ss 23 and 31(1). 

It has already been observed that the analysis of the elements of the offence in terms of 

an "event" strains the ordinary use of language and is highly contrived.478  Bailey J's 

alternative analysis in terms of an "act" is more tenable, as it is arguable that having 

sexual intercourse without consent could be described as a "deed".479  However, there is 

an equally strong argument that the element of lack of consent is an extrinsic 

circumstance attendant on the doing of the "deed", that is, the act of sexual intercourse.480  

The Crown had argued481  that the Code's definition of "act" was drafted to overcome the 

difficulties caused by the differences of opinion among the Justices of the High Court 

discussed by Gibbs J in Kaporonovski v R 482  and, in accordance with the judgment of 

Gibbs J, to define the scope of an "act" as extending to embrace the totality of the physical 

actions of the accused apart from the consequences of the act constituting the "event", but 

not including attendant circumstances such as the absence of consent on a charge of 

rape.483  As the Crown pointed out, it would be naive to assume that the authors of the 

Criminal Code (NT) worked in vacuo and without any reference to the other Australian 

Criminal Codes and the legal developments therein, in particular the landmark judgment of 

Gibbs J in Kaporonovski.484  

Bailey J rejected the appellant's submission that the effect of holding that a mistaken belief 

as to the complainant's consent need not be based on reasonable grounds would leave s 

32 of the Code with no work to do in relation to the offence created by s 192(3)485  His 

Honour rejected the submission on the grounds that it failed to "distinguish between a 

' Director of Public Prosecutions Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 
December, 2002, p  34. 

478 See p  242. 
479 In fact, the respondent made this submission at p  2 of its Outline of Submissions. 
480 See pp  208; 211; 238; 240-241. 
481 See pp  10-11 of the Appellant's Summary of Submissions; see also pp  22-28 of Bailey J's judgment: 

Director of Public Prosecutions Reference No I of 2002, unreported, Supreme Court, CCA, NT, 19 
December, 2002. 

482 (1973) 133 CLR 209 at 230-232. 
483 (1973)133 CLR 209 at 231. 
484 See pp  10-1 1 of the Appellant's Summary of Submissions. 
485 Director of Public Prosecutions Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 

December 2002, p  36. 
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mistake of fact which negatives the mental element of an offence and a (reasonable) 

mistake of fact which may found a true defence pursuant to s 32 of the Code".486  However, 

notwithstanding the meticulous observations made by Bray CJ in R v Brown, it is very 

arguable that it was intended by the authors of the Criminal Code (NT) to have the issue of 

mistake governed solely by the provisions of s 32. 

It should be noted that earlier in his judgment, Bailey J made the following observation: 

I would suggest the essential issue raised by the reference (is) rather academic or 
rhetorical. Juries are invariably directed that if there is no reasonable basis for an 
accused's mistaken belief, they are entitled to take that into account in deciding whether or 
not the Crown has proved that no mistaken belief existed. I think that, in light of such a 
direction, the prospects of a jury acquitting an accused who had no reasonable basis for 
believing that the complainant was consenting to intercourse because they were not 
satisfied beyond reasonable doubt that the accused's belief in consent was not honest are 
so remote as to be near fanciful.487  

While there is substance to those observations, the argument overlooks the real 

possibility, as stated above, that the authors of the Code intended the provisions of s 32 to 

govern the issue of mistake in relation to circumstantial elements such as lack of consent 

in the case of sexual offences. The issue raised by the reference is more than purely 

academic or rhetorical: it exposes the failure of the Code to clearly articulate the rules for 

attributing criminal responsibility in relation to the physical elements of offences. The 

Criminal Code (NT) needs to explicitly state the rules that govern the application of 

mistake to the physical elements of an offence in order to comply with the twin 

requirements of precision and certainty expected of a criminal code. 

Furthermore, in the case of other types of offences, the issue may be more than academic. 

Although the reasonableness or otherwise of the mistake may be relevant to the question 

whether the mistaken belief was in fact held, consideration of what is reasonable in this 

context may be quite different to whether the mistake was reasonable in the Proudman v 

Dayman488  sense. In the latter context, in certain circumstances, the reasonableness of the 

mistake will depend upon whether the accused took proper care in assessing the 

accuracy of his or her belief: in other words, negligence may undermine the existence of a 

reasonable belief.489  It is unlikely that the diligence or negligence of the accused would 

enter into the first line of inquiry, that is, whether the mistaken belief was in fact held. For 

486 Director of Public Prosecutions Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 
December 2002, p  36. In support of that proposition Bailey J relied upon the judgment of Bray CJ in R 
v Brown (1975) 10 SASR 139 at 144. His Honour further relied upon the following observations made 
by the Chief Justice at 147: 
"The view I have taken, then, is that on a charge of rape it is incumbent on the Crown to prove beyond 
reasonable doubt, inter alia, that the accused intended to have sexual intercourse with the woman 
without her consent, or not caring whether he had her consent or not. If the Crown proves that, the 
accused may nevertheless still be entitled to acquittal if he honestly believed on reasonable grounds 
that she was in fact consenting." 

487 Director of Public Prosecutions Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 
December 2002, p  21. 

488 (1941) 67 CLR 536. 
489 See p  59. 
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example, one can hold an honest belief, although they may not have taken proper care in 

assessing the accuracy of their belief. 

Gallop J agreed with Bailey J'5 reasons for judgment.49°  However, his Honour added some 

additional observations regarding the application of s 31(1) to the element of lack of 

consent: 

The offence is not made out unless the Crown proves that it was intentional. What is it 
that the Crown must prove was intentional - the act of penetration alone or the act of 
penetration without consent? If it is the latter, that means that the mind of the penetrator is 
directed to the participation of the other party being either with consent or without consent. 
It is only where the mind of the penetrator tells the penetrator that the other party's 
participation is without consent that the offence can be committed... 

Where there is an absence of consent the intending penetrator has to form the intention to 
have sexual intercourse without consent or not to have sexual intercourse at all without 
consent. 

If the intention is formed to have sexual intercourse without consent (or willy nilly not caring 
about whether the other is consenting or not), sexual intercourse may or may not occur. 
The absence of consent, manifested by physical resistance or clothing impediments or 
other preventative measures, such as raising alarm, may prevent sexual intercourse from 
happening. But the intention has been formed, even though the intending penetrator may 
fail to penetrate notwithstanding the formed intention to do so. 

The above considerations lead me to conclude that in the offence of sexual intercourse 
without consent, it is unreal to ignore the intention to have sexual intercourse without 
consent. Such is the effect of s 31(1) of the Code.491  

The observations made by his Honour are predicated upon a Morgan492  type analysis of 

the constituent elements of the offence of rape. The analysis is also based upon common 

law principles according to which the mens rea for rape is constituted by (1) the accused 

intending to penetrate the victim notwithstanding her lack of consent...  or (2) the accused 

penetrating the victim, foreseeing (that is, knowing) that she might not be consenting.494  

The relevant mens rea has been alternatively expressed thus: 

An alternative (and perhaps more elegant) way of expressing the mens rea of rape is that 
D possesses this where he (a) knows that V is not consenting to intercourse, or (b) knows 
that she might not be consenting to intercourse.495  

It is not permissible to approach the Criminal Code (NT) on the presupposition that it 

embraces common law principles; nor it is permissible to analyse the offence contrary to s 

192(3) of the Code within a common law matrix. 

490 Director of Public Prosecutions, Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 
December 2002, p  38. 

491 Director of public Prosecutions, Reference No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 
December 2002, pp  38-39. 

492 Morgan v DPP [1976] AC 182. See also Brown [1975] 10 SASR 139. 
Gillies P,Criminal Law (415  ed, LBC Information Services 1997), p 596. 

494 Gillies, n 493, p  597. 
Gillies, n 493, p  597. 
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It is important to bear in mind that s 32 is a general mental element provision as much as s 

31. For that reason, there could be no theoretical objection to the offence contrary to s 

192(3) being analysed in these terms: intent or foresight in relation to the act of sexual 

intercourse coupled with the absence of an honest and reasonable mistaken belief as to 

the absence of consent. 

The dissenting judgment of Angel J, like Kirby J's dissenting judgment in Charlie,496  
highlights some of the fundamental structural weaknesses of the Code. 

In coming to the conclusion that both questions in the reference should be answered in the 

negative, Angel J made the following observations: 

In s 192(3) the crime of 'sexual intercourse with another person without the consent of the 
other person' constitutes neither an 'act' nor an 'event' within the meaning of the Code. 
Rather, it is constituted by the act of penetration accompanied by the extrinsic 
circumstance of lack of consent of the victim. The extrinsic circumstance of lack of consent 
is not part of the act of penetration and there is no result of the physical act involved as an 
element of the crime; that is, there is no event. On this aspect of the matter I respectfully 
agree with the reasoning of Cosgrove J in Arnol [1981] Tas SR 157 at 173-4; (1981) 7 A 
Crim R 291 at 302, supported as it is by the reasoning of Gibbs J, as he then was, 
(Stephen J concurring) in Kaporonovski (1973) 133 CLR 209 at 231, which has been 
subsequently approved in Falconer (1990) 171 CLR 30 at 38 and Van Den Bemd [1995] 1 
Od R 401 at 403-4, (1994) 179 CLR 137 at 

His Honour concluded that s 31 (1) only applied to the act of sexual intercourse, and the 

extrinsic circumstance of absence of consent was governed by the provisions of s 32.498  

As previously noted, this construction of the physical and mental elements of the offence 
created by s 192(3) of the Code is very arguable.499  

4. General conclusions concerning the Code's definitions of physical 
elements 

The Criminal Code (NT) contains some very basic machinery which was intended to guide 
courts in the process of identifying the physical elements of particular offences for the 

purposes of ss 31 and 32. That machinery was designed to induce a deductive approach 

to that task. However, because of the skeletal nature of the legislative machinery, courts 
have tended to ignore the legislative signposts and have either formulated general 

theories of "act" and "event", in derogation of the Code's definitions, or simply applied an 
inductive method to the identification of the physical elements of an offence. That has 

496 (1999) 199 CLR 387. 
497 Director of Public Prosecutions Reference, No 1 of 2002, unreported, Supreme Court, CCA, NT, 19 

December 2002, pp  8-9. 
411  Director of Public Prosecutions Reference, No I of 2002, unreported, Supreme Court, CCA, NT, 19 

December 2002, p  9. 
411 See pp 208;21 1 ;238;240-241. 
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resulted in artificial, highly questionable and inconsistent constructions of the physical 
elements of offences. 

The Northern Territory Code is in need of more sophisticated machinery which adequately 

defines each of the physical elements dealt with in ss 31 and 32 500  so as to enable the 
physical elements of offences to be easily and correctly identified and to facilitate 
consistent outcomes in this vexed area of the criminal law. 

The next section deals with the approach that should be taken in meeting that need, at 

both a conceptual and practical level, and taking the appropriate legislative action. 

E. THE RELATIONSHIP BETWEEN THE PHILOSOPHY AND DYNAMICS OF HUMAN 
ACTION AND STATUTORY DEFINITIONS OF THE PHYSICAL ELEMENTS OF 
OFFENCES 

The criminal law is concerned with the regulation of human conduct and, as such, its rules 

for attributing criminal responsibility should as far as practicable, within the limitations of 
language, accord with a realistic view of the way in which human beings conduct 

themselves. The rules established by the criminal law for determining criminal 
responsibility for conduct, including definitions of the physical elements of offences, should 
accord with, and give expression to, the human experience and reflect the dynamics of 
human action. This process of harmonisation is necessary in order to make the criminal 

law more understandable and accessible to those who are subject to its operation. This 
process may also engender greater respect for the criminal law as a social institution. 

1. The nature of an "act" 

Traditionally two views have been taken of the scope of human acts: the basic view and 
the more complex view.501  

Typical of the basic view of an 'act" is the view taken by Holmes: 

"An act is always a voluntary muscular contraction, and nothing else. The chain of physical 
sequences which it sets in motion or directs to the plaintiff's harm is no part of it, and very 
generally a long train of such sequences intervenes."502  

500 In accordance with the recommendations made in Part I, these two sections are amalgamated and 
revamped in the guise of s lB. 

501 These are dealt with by Saunders K.W, in "Voluntary Acts and The Criminal Law: Justifying Culpability 
Based on the Existence of Volition" University of Pittsburgh Law Review (1988) Vol 49, 443 at 449 - 
450. 

502 Holmes OW The Common Law 54 (1881), p  91 referred to by Saunders, n 501 at 449-450. 
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This view echoes Austin's analysis of an "act": 

Most of the names which seem to be names of "acts" are names of acts coupled with 
certain of their consequences. For example: If I kill you with a gun or pistol, I shoot you. 
And the long train of incidents which are denoted by that brief expression, are considered 
(or spoken of) as if they constituted an act, perpetrated by me. In truth, the only parts of the 
train which are my act are the muscular motions by which I raise the weapon, point it... and 
pull the trigger.503  

The more complex view of an "act" is the view taken by Salmond: 

(For) some writers.., the circumstances and consequences of an act are not part of it, but 
are wholly external to it. This limitation, however, seems no less inadmissible in law than 
contrary to the common usage of speech. We habitually include all material and relevant 
circumstances under the name of the act... not merely the muscular contractions by which 
the result is effected.504  

Salmond's description of an "act" includes:(1) a movement (or perhaps an omission); (2) 

certain circumstances existing at the time of the movement; and (3) certain consequences 

of the movement.505  

Generally speaking, Salmond's conception of "act" accords with the realities of human 

action, although in some cases it is appropriate to describe an "act" merely in terms of 

bodily movements. In order to justify that conclusion various arguments in support of the 

Austin-Holmes view of "act" need to be countered. 

Saunders critically analyses the arguments usually put forward in support of Salmond's 

view of "act"506  and concludes, as do Austin and Holmes, that an "act" is confined to bodily 

movements.507  

Saunders says that the advocates of Salmond's view of "act" rest their position on two 

arguments. The first is the "common usage argument" which holds that "even in common 

speech an act involves more than Holmes' muscular contraction: it includes certain 

circumstances and consequences".508  Saunders says that although the argument carries 

weight, it does not compel the conclusion that an "act" includes circumstances and 

consequences.509  He concedes that one commonly speaks of "moving a book or opening 

503 Austin J, Lectures on Jurisprudence 290 (A Campbell ed.1874) referred to by Saunders, n 501 at 450. 
504 Salmond J, Jurisprudence 370 (10th ed. 1947) referred to by Saunders, n 501 at 450. 
505 Saunders, n 501 at 450. See also WilIliams G, Criminal Law-The General Part (2 ed, Stevens and 

Sons, London, 1961), p  16 where the author takes a similar view: 
"An act both in law and in ordinary speech has indeed three branches, but they are as follows: 

a willed movement (or omission) 
certain surrounding circumstances (including past facts) 
certain consequences. 

It will be argued in Part 3, pp  318-331 that the exercise of the will is not an intrinsic element of an act 
or omission: acts and omissions can occur independently of the exercise of the will. 

506 Saunders, n 501 at 450 - 452. 
507 Saunders, n 501 at 452. 
508 Saunders, n 501 at 450, citing Williams G, Criminal Law - The General Part (2nd ed, Stevens and 

Sons, London, 1961), p  18. 
Saunders, n 501 at 450-451. 



a door as acts".51°  In these cases, one is more likely to refer to the consequence or 

circumstance as the "act" rather than "in terms of the contraction of certain muscles or 

combination of muscles in a particular sequence".511  However, Saunders counters this by 
saying that in other cases, it is appropriate to speak of an "act" merely in terms of a 

muscular contraction. He says that this is most likely to occur when coaching an athlete, or 

describing aimless motion, that is, "when the particular contraction requires concentration 

or when it is difficult to select an identifiable consequence or goal in terms of which to 
describe the motion".512  

Saunders may be right that in some cases the full description of the "act" is confined to 

muscular contractions. However, that does not mean that the description of an "act" can 
never include a reference to circumstances and consequences. In some cases, an "act" 

may not be capable of being fully and properly described unless surrounding 
circumstances and consequences are included in the description. The reality is that, whilst 

an "act" will not always include surrounding circumstances or consequences, in most 
cases it will include circumstances existing at the time of bodily movement or certain 

consequences of that movement.513  

Saunders' argument proceeds as follows: 

The 'common usage' argument need not force the conclusion that an act includes 
circumstances and consequences. To conclude that it does is to focus on one particular 
usage of a word that in popular speech has several uses. Sometimes acts are described in 
terms of circumstances and consequences simply as a form of shorthand. When an 'act' is 
described as 'placing a book on the desk', more information is conveyed more quickly than 
would be the case in describing muscular contractions or bodily motions. When exact 
knowledge of the sequence of motions is not required, for example, when there is nothing 
peculiar as to how the book was placed on the desk, the shorthand is justified. However, 
the conclusion that an act must include more than bodily movements is not justified, and is 
not logically sound.514  

This argument is not compelling. Take Saunders' example of "placing a book on a desk". If 

the "act" were merely described in terms of a sequence of bodily motions by which a 

510 Saunders, n 501 at 450. 
511 Saunders, n 501 at 450. 
512 Saunders, n 501 at 450 - 451. 

The following point is made by Elliott, n 367 at 267: 
"it is logically open to say that D's act may be a mere muscular contraction. One can imagine cases 
where the only account possible of D's intentional conduct is that he crooked his finger intentionally or 
made a kicking movement with his foot. Or D's intentional activity may be so complex a piece of 
behaviour as aiming and discharging a gun with intent to frighten. 
In Timbu Kolian Windeyer J remarked that it seemed impossible to 'separate a willed physical 
movement, a muscular contraction, from any immediate, necessary and inevitable consequences. 
Together they make up the act to the doing of which criminal responsibility attaches. Suppose a man 
hits a glass window with a heavy hammer, thereby shattering the glass. Would the breaking of the 
glass not be his act for the purpose of s 23?' It would be extraordinary to find that the only possible 
description of D's intentional actions would be an account of intentional muscular contractions. But it is 
easy to imagine a case where D's intentional act is something less than smashing a window with a 
hammer. D may have been aiming a blow at the nail securing the curtain. The 'immediate, necessary 
and inevitable consequence' of his inexperience as a carpenter is that he strikes the glass instead. 
But there is a clear distinction between his act of aiming a blow and the event which occurs as a result 
of it." 

514 Saunders, n 501 at 451. 
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person moved his limbs to pick up a book and place it on the desk, that would not 

necessarily describe what the person had done. The description of the person's act would 

be incomplete without reference to the circumstances existing at the time of the bodily 

movements, for example the location of the book and the desk, and the spatial relationship 

between the person and these two items. It would, however, be extraordinary to conclude 

that the only possible description of the person's activity would be an account of muscular 

contractions. On the other hand, the shorthand description of the "act" as "placing a book 

on a desk" gives no detailed account of the sequence of bodily motions, and provides only 

limited information as to what movements took place. A proper and complete description 
of the "act" in question must include both the sequence of bodily movements (basic 

actions) together with the surrounding circumstances giving rise to the performance of a 

complex action, namely "placing a book on a desk" which becomes the relevant "act". 

Saunders' argument overlooks the fact that when a person performs a basic action, such 
as a muscular contraction, that person also performs other actions of a more complex 
nature which require a more complex description.515  In many cases the "act" is constituted 
by both the basic action and the more complex action, and the "act" is not completely 
described without including the "complex action " description. It is the "complex action" 
description that gives the "act" its character, and enables the "act" to be readily identified. 

Saunders continues his argument thus: 

Once circumstances and consequences are required to be included in an act, logical 
bounds to the act disappear. The bodily motions most concisely described as changing a 
spark plug may also be described as making a living. The only reason to conclude that 
changing a spark plug is the best description of the act is that it is better shorthand. It 
appeals to common experiences which lead the hearer to understand what movements 
took place with minimal references to intention or motive. Any use of shorthand beyond 
that necessary to describe concisely the movements involved is an emphasis on the intent 
or motive behind an act rather than a description of the act. Such an emphasis may at 
times be important, but that does not mean that an act must include the surrounding 
circumstances and resulting consequences.516  

This part of Saunders' argument cannot be sustained. The inclusion of circumstances and 
consequences in an "act" does not demolish the logical bounds of an "act". Not all 

consequences and circumstances are included in an "act". Only the immediate, necessary 

and inevitable consequences of muscular contractions or bodily movements that impart 
quality or character to those movements should be treated as part of an "act". Similarly, 
the only circumstances that should be treated as part of an "act" are those which are 

extant at the time the bodily movement is performed, and which form an integral part of the 
bodily movement and imbue it with quality or character. These restrictions ensure the 

maintenance of logical bounds to an "act". 

515 This point is made by Moore in Law and Psychiatry: Rethinking the Relationship (Cambridge 
University Press, USA , 1984), p  75. 

516 Saunders, n 501 at 451. 
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Saunders seems to be concerned that the inclusion of consequences and circumstances 

in an "act" will lead to a broader and improper conceptualisation of certain "acts". By way 

of example, the "changing of a spark plug" might be transmogrified into "making a living". 

Saunders' fears are ill founded. The restrictions placed on the type of consequences and 

circumstances that qualify for inclusion in an "act" ensure against over-conceptualisation ie 

the use of shorthand beyond that necessary to describe concisely those muscular 

contractions or bodily movements constituting a particular "act". The inclusion of the 

immediate, necessary and inevitable consequences of the bodily movements involved in 

the changing of a spark plug would have no effect on the shorthand description: the 

concise description of the bodily motions would remain unchanged.517  The description 

"changing a spark plug" covers not only the basic actions that are required to change a 

spark plug, but also describes the immediate, necessary and inevitable circumstances 

and consequences that are inextricably linked to and occur contemporaneously with the 

performance of those basic actions.518  Those circumstances and consequences form part 
of a complex action which, along with the basic actions, constitutes the "act of changing a 

spark plug" 519 

Saunders also expresses concern that "any use of shorthand beyond that necessary to 
describe concisely the movements involved is an emphasis on the intent or motive behind 

an act rather than a description of the act".52°  However, Saunders fails to recognise that 

there is always an emphasis on intent or motive with which an "act" is done. Consider the 
simple example of opening a window. Such an activity necessarily involves bodily 
movements such as raising one's arm. In performing the basic action of raising his arm, 
the actor may have done so with the intent of opening the window. Indeed, in order to find 
that the actor intentionally opened the window the basic action would have had to been 

accompanied by such intent. Consider the more complex example of cooling a room. The 

actor may have raised his arm in order to open the window with the ultimate purpose of 

cooling the room.521  In both examples there is an emphasis on the intent behind a basic 

action or even a complex action. But it is important to note that the interest in intent is not 

because intent is an essential element of an "act". The interest stems from the separate 
requirement of the common law that the actus reus be accompanied by mens rea. The 
actor may have performed the "act" of opening a window or cooling a room, though done 
the "act" unintentionally. But that which is done is not deprived of the quality of an "act" 

through the absence of intent. Contrary to the assertion made by Saunders, the inclusion 

of certain consequences and circumstances in an "act" does not place an "emphasis on 

The inclusion of such consequences in the "act" would not justify the expansion of the "act" from 
"changing a spark plug" to for example "making a living". 

518 In Timbu Kolian (1968) 119 CLR 47 at 64 Windeyer J remarked that it seemed impossible to "separate 
a willed physical movement, a muscular contraction, from any immediate, necessary and inevitable 
consequences". 

519 Again in Timbu Kolian (1968) 119 CLR 47 at 64 Windeyer J states that "Together they (that is, the 
muscular contraction and its consequences) make up the act to the doing of which criminal 
responsibility attaches". 

520 Saunders, n 501 at 451. 
521 Moore, n 515 , pp 77-78. 
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the intent or motive behind an act rather than a description of the act". It may, of course, be 

necessary to inquire as to whether such consequences or circumstances, as part of an 

"act", were accompanied by the requisite mens rea. But that inquiry in no way affects the 

propriety of including those consequences or circumstances in an "act". 

Saunders attempts to attack the second argument in support Salmond's view of "act" 

which is based on "legal definition and theory". 522  Salmond's argument runs thus: 

The act of the murderer is the shooting or poisoning of his victim, not merely the muscular 
contractions by which the result is effected. To trespass on another man's land is a 
wrongful act but the act includes the circumstances that the land belongs to another man, 
no less than the bodily movements by which the trespasser enters upon it.523  

Saunders attacks the argument in the following way: 

Salmond would be correct if he were proposing only that the circumstances and 
consequences are legally relevant. There are certainly legal differences between 
performing those bodily movements most easily described as firing a rifle when no one is 
present, and firing a rifle when another person is present and hit by the bullet. While the 
bodily movements are the same, the circumstances and consequences lead to different 
legal conclusions. However, intent and perhaps a view as to how a reasonable person 
would have behaved also affect the legal conclusion. These latter factors, while legally 
relevant, are not viewed as part of the act itself. Accordingly, the legal relevance of the 
physical circumstances and consequences does not seem to require that they be viewed 
as part of the act.524  

There is, however, a major difference between intent and physical elements such as 

consequences and circumstances. Mental states such as intent are not a constituent 

element of an "act". That is enshrined in the fundamental principle underlying the common 

law which is encapsulated in the latin maxim: "actus reus facit reum nisi mens sit rea". The 

problem with Saunders' argument is that he places consequences and circumstances - 

purely physical elements - in the same legal category as intent - a purely mental element. 

He argues that consequences and circumstances affect the legal conclusion in the same 

way as the issue of intent - they operate externally upon the elements of an "act". 

Saunders' argument cannot be sustained. First, it conflicts with traditional legal theory 

which separates the physical elements of human behaviour from its mental elements. 

Secondly, it is predicated upon the erroneous view that the inclusion of certain 

consequences and circumstances in an "act" leads to an emphasis on the intent behind an 

"act" rather than a description of the "act". Contrary to the view expressed by Saunders, 

the legal relevance of certain physical consequences and circumstances do require that 

they be viewed as part of the "act". 

522 Saunders, n 501 at 451. 
523 Salmond, n 504, p  370 cited by Saunders, n 501 at 451. Whilst Salmond's analysis of the relevant 

'act" constituting murder is correct his analysis of the "act" constituting trespass includes an extrinsic 
circumstance which should not be included in the definition of the "act", namely the circumstance that 
the land belongs to another person. There are limits on the circumstances that can be properly 
included in an "act". This point was made at pp  250-251. 

524 Saunders, n 501 at 451 -452. 
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Finally, Saunders relies upon an argument based on the relationship between an "act" and 

common law actus reus. Saunders says: 

Williams, while supporting Salmond's view, provides the key for responding to the second 
argument: 'The muscular contraction, regarded as an actus reus, cannot be separated 
from its circumstances.'525  He correctly asserts that actus reus includes circumstances and 
consequences, but that does not mean that an act also be so inclusive. Even those who 
argue that acts are simply bodily movements would have to admit that acts are 
accompanied by circumstances and consequences.526  Concluding that acts are bodily 
movements simpliciter can be consistent with agreeing that the law requires actus reus 
which includes relevant circumstances and consequences. 527 

But it does not necessarily follow that an "act" cannot include some consequences or 

circumstances. Although the actus reus includes more than an "act", there is no good 

reason why certain consequences or circumstances that bear an immediate and 

necessary relationship to the bodily movements cannot be viewed as part of an "act", 

whilst those that do not bear that relationship, that is, "events" and circumstances 

attendant upon an "act" constitute the remainder of the actus reus. Furthermore, the 

argument has little weight outside the common law and in code jurisdictions where the 

notion of "actus reus" is completely irrelevant. 

The overall difficulty with Saunder's adoption of the Austin I Holmes view of an "act" is that 

it is built upon the separability of bodily motion from circumstances and consequences. 

The fact is that it is not always possible to separate certain circumstances existing at the 

time of a bodily motion or certain consequences of a bodily motion from the bodily motion 

itself. Such circumstances or consequences go to make up a complex action and form as 

much a part of an "act" as a basic action. However, at other times it is possible to separate 

certain circumstances or consequences from a bodily motion and its closely connected 

circumstances or consequences. Such circumstances and consequences exist or occur 

externally to an "act": the circumstances are attendant on the doing of an "act" whereas the 

consequences are the result of an "act", namely, an "event". 

Saunders' analysis of human action is far too superficial and fails to capture the breadth, 

complexities and subtleties of human activity. Human activity can assume a variety of 

forms. It may be confined to the commission of an "act" which is not limited to bodily 

movement, but which embraces certain circumstances and consequences existing at the 

time of the bodily movement. A good example of this type of conduct is one person 

assaulting another.528  in other cases, the activity extends further and involves an "event" - 

525 Williams, n 505, p  19. 
526 See Austin, n 503, p  293 "But every act is followed by consequences; and is also attended by 

concomitants, which are styled its circumstances." See also Holmes, n 502, p  54 : "All acts, taken 
apart from their surrounding circumstances, are indifferent to the law." 

527 Saunders, n 501 at 452. 
528 See He Kaw Teh (1987) 157 CLR at 569 per Brennan J. There his Honour discussed the case of one 

person striking another person with a clenched fist. His Honour says that when X strikes Y the "act" 
can be divided into a bodily movement and accompanying circumstance - the movement of X's fist 
coupled with Y's presence in the path of X's fist. Alternatively, the "act" could be viewed in terms of a 
bodily movement and a contemporaneous consequence - the movement of X's fist, resulting in X 
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something which eventuates from the commission of the "act". A good example is 

homicide which not only involves an "act" - the act causing death - but also an "event" - the 
death of another human being. Yet in other cases, the activity may consist of an "act" 

accompanied by attendant circumstances, that is, circumstances in which the "act" is 

done. A good example is rape which consists of the "act" of sexual intercourse committed 

in circumstances where the complainant has withheld consent.529  

2. The Code's definitions of "act" and "event" 

The purpose of this section of the thesis is to critically examine the Code's definitions of 

"act" and "event", and alternative formulations of those physical elements in other 
jurisdictions and relevant case-law, by reference to the theory of human action advanced 

in the preceding section. Suggestions are made as to how "act" and "event" may be more 
satisfactorily defined in s 1 of the Code with a view to enhancing the operation of the 

Code's general mental element provisions. 

(i) Act 

The Code's definition of "act" is not capable of embracing the complexities and subtleties 
of human action. Although the definition recognises that an "act" is not confined to bodily 
movements, it is non-specific as to the further ingredients of an "act". The generality of the 
notion of a "deed" is not capable of distinguishing those consequences which form an 

integral part of an "act" from those consequences which are the result of an "act", due to its 
tendency to intrude upon the domain of an "event" ; nor is it capable of differentiating those 
circumstances which form part of an "act" from "attendant circumstances" or a "state of 

affairs", that is, a "state of things" which is not defined by the Code. 

Alternative formulations of "act" have not succeeded in completely reflecting the dynamics 

of human action. 

In Va/lance 530  Burbury CJ expressed the view that "the word 'act' in s 13(1) ... clearly refers 
to the actual physical action of the accused".531  The description of an "act" in terms of "the 
actual physical action" is too imprecise to be of any real assistance. A mere bodily 

striking Y. A more detailed analysis of an assault would be the movement of X's fist ( bodily 
movement) in the direction of Y (contemporaneous circumstance) resulting in X striking Y 
(contemporaneous consequence). 

529 Other examples are offences of circumstance such as offensive behaviour and behaving in a 
disorderly manner: see pp  219-229. 

530 [1960] Tas S.R. 51 at 67. 
531 The Chief Justice added: "The wounding is the consequence of his action and it is only the accused's 

action which must be shown to be intentional." : [1960] Tas S.R. 51 at 67. Burbury CJ went on to say 
at 68 that it was unnecessary, in the circumstances of the case, 
"to determine whether 'act' includes only the depressing of the trigger or whether it extends to the 
discharge of the gun". 
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movement could be described as the "actual physical action".532  If the "act" description 
conveys something more than a mere bodily movement, then what are those additional 

elements? The "act" description leaves the scope of an "act" largely open ended.533  

Crisp J, the second member of the Court of Criminal Appeal, regarded the word "act" in s 

13(1) as referring to a "primary act". Although his Honour seems to have viewed a "primary 

act" as something more than a mere muscular contraction,534  his description of an "act" is 
couched in such general and opaque language that it could, on its face, be read as 

confining an "act" to the performance of a basic action. 

Both of these definitions of "act" fall well short of encapsulating the complexities and 
subtleties of human action. 

In Valiance Dixon CJ adopted the wide view of "act". Defining an "act" in terms of the 
"punishable act or acts", or in terms of "all the acts of the accused forming part of the 

crime", is not at all useful. Apart from its patent circularity, this definition of "act" begs the 

question: what are the "punishable act or acts" or "all the acts of the accused forming part 
of the crime"? 

The "external elements" view of "act" 536  is unsatisfactory in other respects. It can be 
viewed as being synonymous with the actus reus at common law, and as incorporating 
all the external elements of an offence. The "external elements" view of "act" is wide 
enough to include both "events" and "attendant circumstances". Given its tendency to blur 

not only the distinction between "acts" and "events" but also the distinction between "acts" 
and "attendant circumstances", the wide view of "act" violently conflicts with the model of 
human action advanced earlier. 538 

According to Taylor J, the word "act" in s 13(1) of the Tasmanian Code means an act 
"physically performed". This description of an "act" is virtually useless. It begs the 

critical question: what is an "act"? The words "physically performed" do little, if anything, to 
elucidate the meaning of "act". For example, one can physically perform a bodily 

532 Elliott, n 367 at 259. 
533 Seen 531. 
531 (1960) Tas S.R. 51 at 90, 91, 92. 
535 (1961) 108 CLR 56 at 60, 61. 
536 This was the view of "act" adopted by Nader J in Prege/j v Man/son (1987) 51 NTR 1 at 16-17. 
511 See Valiance v R (1961) 108 CLR 56 at 79 where Windeyer J took a wide view of "act", concluding 

that the word "act" in s 13(1) of the Criminal Code (Tas) referred to the "corpus delicti or the actus 
reus". His Honour repeated this view of "act" in Timbu Kolian (1968) 119 CLR 47 at 63-64. 
It is of interest that earlier in his judgment in Va/lance (at 63) Windeyer J stated that the "act referred 
to is thus a deed that, if done wilfully and intentionally ( and in some cases where a specific intent is 
an ingredient of the crime, with that intent), would make the doer criminally responsible". It is likely that 
the definition of "act" in Si of the Criminal Code (NT) had its genesis in this part of Windeyer J's 
judgment. 

5311 See pp  247-254. 
Valiance yR (1961) 108 CLR 56 at 68. 
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movement as well as physically performing a more complex action such as closing a 

window. 

Although Kitto J agreed with the Court of Criminal Appeal that the "act" referred to in s 

13(1) of the Criminal Code (Tas) was "the physical action of the person charged",54°  his 

Honour did elaborate, and in so doing advanced a general theory as to the meaning of "act 

"in S 13(1): 

In my opinion s 13(1) is framed with a recognition that there is a distinction to be drawn 
between, on the one hand a bodily action performed by a person entailing criminal 
responsibility either per se or by virtue of some quality of the action, some consequence 
caused by it , some accompanying intent or state of mind and, on the other hand, 
something eventuating in consequence of the action and attracting a criminal responsibility 
which the action otherwise would not have produced.541  

This represents a significant step towards the recognition of the model of human action put 

forward in the preceding section. In the first part of his statement his Honour recognises 
that an "act" may include more than a bodily action: it may include some quality of the 
action as well some consequence caused by it. His Honour's observations are tantamount 

to a rudimentary description of a "complex action" made up of a "basic action" together 

with either circumstances or consequences that are so inextricably linked to the basic 

action that they form an integral part of an "act". His Honour's analysis recognises that 
some consequences, that is "events", are severable from "acts". 

However, His Honour's analysis of "act" still falls considerably short of reflecting the true 

dynamics of human action. It does not define with any precision the constituent elements 
of a "complex action". Nor does it enable "events" to be readily distinguished from "acts", 
and "attendant circumstances" or a "state of affairs" to be differentiated from those 
circumstances which form an integral part of an "act". 

In Snow 542  Burbury CJ and Cox J expressed the view that the word "act" in s 13(1) of the 

Criminal Code (Tas) referred to "the physical action of the accused and not the whole of 

the actus reus".543  This formulation attempts to distinguish "acts" from "events" and "acts" 
from "attendant circumstances" or a "state of affairs". Although the formulation employs the 

term "physical action" which connotes bodily movement, taken as whole it suggests that 
an "act" consists of more than a mere bodily movement but less than all of the external 

elements of an offence. However, the problem with the theory is that it does not indicate 
precisely what other components of the actus reus - for example an "event" , "attendant 

circumstances" or a "state of affairs" - are excluded from the scope of an "act". Presumably 
"events" are excluded. The position regarding "attendant circumstances" or a "state of 

affairs" is less clear. Secondly, the theory contains no machinery for differentiating an 

540 ValIance v R (1961) 108 CLR 56 at 64. 
541 ValIance v R (1961) 108 CLR 56 at 64-65. 
542 (1962) Tas S.R. 271 at 278. 

(1962) Tas S.R. 271 at 293 per Crawford J. 
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"act" from those other elements of the actus reus which do not form part of an "act". A 

more fundamental problem with the definition is that it is couched in the language of the 

common law which renders it inappropriate and unworkable in the context of a criminal 

code. 

The meaning of the word "act" in s 23 of the Criminal Code (WA) was considered in 

Geraldton Fishermen's Co-operative Ltd v Munro.544  Hale J, in delivering the judgment of 

the Full Court, expressed the following view of an "act: 

It has hitherto been accepted in this court that the act or omission mentioned in s 23 is a 
physical act or omission forming an element of the offence charged, and does not 
comprehend the totality of the elements of an offence where, for instance, the offence is 
the possession of an article possessing a particular characteristic.545  

In that case the appellant had been charged with possessing crayfish tails that were 

underweight. The Court held that for the purpose of the first limb of s 23 the relevant "act" 

was "the taking and keeping of control of the crayfish tails: the particular characteristic of 

those tails, viz that they were under weight, is irrelevant".546  The Court was of the view that 

the particular characteristic of the tails was a "state of things" which fell to be governed by 

the provisions of s 24 of the Code.547  

The definition of "act" ventured by the Court in Geraldton Fishermen's Co-operative Ltd v 

Munro is predicated upon the concept of a physical act which in itself says very little about 

the scope of an "act". However, the definition does limit the scope of an "act": an "act" 

apparently does not include a "state of things", that is, "attendant circumstances" or a 

"state of affairs". The first difficulty with the definition is that the term "physical act" could 

be construed as limiting an "act" to a mere bodily movement. But if the term connotes 

more than a bodily movement, then what additional elements are included in the notion of 

an "act". The second difficulty with the definition is that it does not provide a 

supplementary definition of a "state of things" to enable "attendant circumstances" or a 

"state of affairs" to be differentiated from the elements of an "act". 

In R v Knutsen 548  Philp J expressed the following view of the word "act" in s 23 of the 

Criminal Code (Old): 

The determination of what was a person's willed act does not depend solely upon 
consideration of the physical movement made by the person - it depends upon 
consideration of that physical movement viewed in the context of its surrounding 
circumstances.Thus to pull the trigger of a rifle is a physical movement but the act which 
the person who pulled the trigger does will vary according (for example) to whether the rifle 

[1963] W.A.R 129. 
545 [1963] W.A.R.129 at 132. 
546 [1963] W.A.R 129 at 132.The Court noted that this view of "act" was supported by the judgments of 

Kitto and Menzies JJ in Valiance; though not supported by the judgments of Dixon CJ and Windeyer 
J. 

' Section 24 is the equivalent of s 32 of the Criminal Code (NT). 
548 [1963] Qd. A. 157 at 165. 
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when the trigger was pulled was loaded, or was pointing to the sky, or was pointing 
towards another person. 

This view adds a further dimension to the notion of an "act" which improves our 

understanding of that fundamental physical element. His Honour recognises that an "act" 

may include certain factual circumstances surrounding a bodily movement. But his 

Honour's view of an "act" is presented in terms of an illustrative example, rather than being 

encapsulated in a general theory defining those circumstances which form part of an "act" 

as distinct from "attendant circumstances" or a "state of affairs". 

In Timbu Ko11an542  Barwick CJ considered the relevant "act" to have been "the striking of 

the child", which included both the wielding of the stick and its subsequent impact. The 
closest the Chief Justice came to formulating a general definition of an "act" was his 

remark that "the wielding of the stick and its subsequent impact" was "all part of a single 
act of striking the child, not divisible into an inaugurating motion and a concluding phase". 
550 Clearly, the Chief Justice was of the view that an "act" contemplates more than the 
performance of a bodily action: it includes certain consequences that flow from that bodily 

movement. However, Barwick CJ did not advance any general theory placing a limitation 

on the consequences of bodily actions that qualify as a component of an "act". In other 
words, the Chief Justice failed to advance a definitive theory as to the dividing line 

between "acts" and "events". 

In the same case McTiernan J described an "act" as extending "to the physical movement 
involved in the commission of the crime and the consequences of such action".551  This 
description must also be found wanting because of its obvious tendency to blur the 

distinction between "acts" and "events". 

In McDonald 552  and McCallum an "act" was equated with "the whole causative act". As 
noted by Elliott, this view appears to be identical with that advanced by Morris in his article 

on s 23 of the Queensland Code: 

Once the physical movement of the person comes to an end (eg, once the bullet speeds 
from the barrel of the rifle) we are dealing not with the 'act' but with an 'event'. One 
possible explanation of this meaning is that the word 'act' refers to a situation which could 
be controlled by the will if only the will is brought to bear. Once a situation is reached which 
could not be controlled by the will even if it is brought to bear, then this is an 'event'. Thus a 
bullet speeding from a rifle barrel would be a situation over which the actor has lost control 
and therefore an event.554  

In Payne v R Lucas J adopted a similar view of "act": 

(1968) 119 CLR 47 at 54. 
550  (1968) 119 CLR 47 at 54. 

(1968) 119 CLR 47 at 55. 
552 [1966] Tas SR 263. 

Unreported, Supreme Court of Tasmania, Serial No 59 of 1969. 
554 Elliott, n 367 at 264 citing Morris J.M, "Section 23 of the Criminal Code of Queensland" (1963) 4 Univ 

Q.L.J 254 at 258. 
555  [1970] Od R 260 at 264. 
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A person who pulls the trigger of a loaded rifle pointing in a particular direction has no 
control over the entry of the bullet into its mark. He has done his part as soon as he has 
pulled the trigger; the actual entry of the bullet is the inevitable consequence if the rifle is in 
working order and the cartridge is not defective. In this sense the entry of the bullet into its 
mark is the consequence of his act. 

Elliott has been critical of this approach because it does not provide any guidance as to 

how one identifies the "whole causative act". Referring to McDonald which required proof 

that "the whole causative act which results in the wounding" was intentional, Elliott says: 

There is no logical objection to the statement that a contraction of the forefinger is the 
whole causative act of a wounding - if the finger happens to be curled round the trigger of a 
loaded rifle aimed at V. Burbury CJ, of course, concluded that the act which had to be 
proved voluntary and intentional was the discharge of a gun. Unless D knew the gun to be 
loaded she was to be acquitted. But if factors additional to D's muscular contraction may 
be introduced there is no logical reason for excluding one other vital factor : the fact that 
the gun was pointed at V. The whole causative act, which must be proved intentional 
would then be "discharging a loaded gun aimed at V. 6  

This criticism appears to be well founded. 

With specific reference to Morris' formulation of "act", Elliott says: 

A 'situation which could be controlled by the will if only the will is brought to bear' might 
refer to nothing more than a muscular contraction, or it might refer to all the circumstances 
including the aim of the rifle. The suggested interpretation provides no logical defensible 
stopping point between these extremes.557  

However, it seems that Elliott may have misinterpreted what Morris was saying. Morris' 

formulation seems to contemplate that an "act" may consist of a sequence of actions such 

as picking up the rifle, loading it, cocking the rifle, pointing and aiming it, and finally 

discharging it. What Morris seems to be saying is that all of those actions are things which 

could be controlled in an ideal world by the exercise of one's will. The analysis sets the 

outer limits of an "act" by reference to the concept of the will.558  The ingredients of an "act", 

in any given case, are determined by asking whether a particular action was susceptible to 

control by the will of the actor. If the answer is in the affirmative, then that action can be 

considered to be part of the relevant "act". 

Even so, the postulated theory conceals a number of difficulties. 

The first stems from the theory's reliance upon the notion of "control by the will of the 

actor" as an anchoring concept. Morris' formulation mixes the mental and physical 

elements of an offence in a way which is, as a matter of principle, undesirable. The 

556 Elliott, n 367 at 264. 
557 Elliott, n 367 at 265. 
558 The view taken by Gummow and Hayne JJ in Murray v The Queen (2002) 76 ALJR 899 at 908-909 

reflects the approach taken by Morris: 
"In deciding what is the relevant act, it is important to avoid an overly refined analysis. The more 
narrowly defined is that 'act', the more likely it is that there will be thought to some question about 
whether the accused willed that act." 
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concept of the will is deployed to define the scope of an "act". "Act" is, in effect, defined in 

terms of a mental element, namely, the will of the actor. Although, there is an 

interrelationship between the ingredients of an "act" and mental states such as 

voluntariness and intention, 151  "act' and "event" should be defined in a way that avoids 
any reference to a mental state , otherwise there is a risk that "acts" and "events" may be 

interpreted as including a mental element. 

The second difficulty flows from the first. It defines an "act" as a "situation which could be 

controlled by the will if only the will is brought to bear". It seems somewhat strange to 

describe "acts' in terms of a "situation". "Acts" are more properly described as physical 

movements viewed in the context of their surrounding circumstances. Although Morris 

appears to concede this characterisation of "act", he does not venture a definition of "act" 
along those lines. 560 

If "act" is to be properly defined, then the definition must be couched in terms that 

specifically address the physical components of an "act". "Act" should also be defined 
independently of the notion of "will". 

The third difficulty with "the whole causative act" approach is that its utility is confined to 

offences which involve an "event". In the case of conduct crimes, it is not capable of 
differentiating those circumstantial elements that form part of an "act" from a "state of 
things". 

In Kaporonowski v R 561  Gibbs J attempted to define the nature and scope of an "act", and 
to draw the boundary between an "act" and an 'event". However, his Honour's attempted 
definition of "act" is deficient on a number of grounds. 

Gibbs J's view of an "act" as "some physical action, apart from its consequences" 562  does 
not adequately elucidate the meaning of an "act". Although his Honour appears to equate 

a "physical action" with such activities as "firing a rifle rather than wounding"563  or "wielding 
a stick rather than striking or killing a baby" 564,  it is difficult to reconcile those conclusions 
with the "act" description. The words "physical action" connote a bodily movement.565  On 
its face, his Honour's definition appears to confine an "act" to a bodily movement. That 

appearance is strengthened by his Honour's exclusion of consequences from the scope of 

an "act". 

This is argued in Part 3, pp  352-353. 
560 Morris, n 554 at 258. 
561 (1973) 133 CLR 209. 
562 (1973) 133 CLR 209 at 231. 
563 (1973) 133 CLR 209 at 23 1. 
564 (1973) 133 CLR 209 at 231. 

The ordinary meaning of the word "physical" is "of or concerning the body": the Concise Oxford 
Dictionary. 
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The firing of a rifle is a complex piece of behaviour which cannot be satisfactorily defined 

simply in terms of "some physical action, apart from its consequences". The act of firing of 

a gun clearly involves a consequential element : the discharging of a firearm is the 

consequence of a bodily movement of contracting the trigger finger (that is, a physical 

action). A major problem with Gibbs J's definition of "act" is that it fails to recognise the fact 

that an "act" can include a consequential element which is distinguishable from a 

consequence in terms of an "event". 

Gibbs J provides an imprecise description of an "act", and then seeks to clarify the 
definition by providing an example of an "act", for example, the firing of a rifle. Such an 

approach is misconceived. The definition of "act" should be self-contained and not be 

reliant upon specific examples to amplify the meaning of an "act". The definition should be 

as exhaustive as possible and capable of identifying the relevant "act" in a variety of 
situations. 

Gibbs J's interpretation of "act" also overlooks the circumstantial aspects of certain "acts". 
His Honour refers to extrinsic circumstances, such as the absence of consent in relation to 

the crime of rape, as falling outside the scope of an "act".566  However, his Honour fails to 
acknowledge that certain circumstances are intrinsic to and form an integral part of an 
"act". The circumstance that a firearm is loaded forms an integral part of the act of 

discharging a firearm. The description of an "act" in terms of "some physical action, apart 
from its consequences" is not expansive enough to include intrinsic circumstances of that 
type. 

Gibbs J's interpretation of an "act" explains why the resultant grievous bodily harm could 

not form part of the relevant "act". However, it is difficult to see how one could deduce from 
his Honour's definition of an "act" the conclusion that "the pushing of the victim's hand 

holding the glass" was the relevant "act". That conclusion could only be reached if an "act" 
was defined to include both consequential and circumstantial elements. The actual 

pushing of the victim's hand would be the consequence of bodily movements performed 
by the accused. The circumstantial component of the "act" would be constituted by the 
circumstance that the hand being pushed was holding a glass. 

The most recent formulation of the meaning of an "act" is to be found in Falconer v R567  
where Mason CJ , Brennan and McHugh JJ undertook the following analysis of the 
meaning of the word "act": 

In our opinion, the true meaning of "act" in s 23 is that which Kitto J in Valiance attributed to 
"act" in s 13(1) of the Tasmanian Criminal Code, namely, a bodily action which, either 
alone or in conjunction with some quality of the action, or consequence caused by it, or an 
accompanying state of mind, entails criminal responsibility: see at 64. That meaning 
accords with the judgment of Menzies J in Valiance (at 71-72) and was adopted by Gibbs 

566 (1973) 133 CLA 209 at 231. 
567 (1990) 171 CLR 39 at 38-39. 
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and Stephen JJ in Kaporonovski (at 231 and 241 respectively). That view distinguishes 
between "act" and "event" in s 23, so that it is immaterial to the operation of the first limb of 
the section that the actor's mental state does not encompass the consequences of what he 
is doing. 

In the present case, what is the "act" to which the first limb in s 23 refers? Is it merely a 
muscular contraction of the accused's body (the contraction of the trigger finger), or is it the 
discharging of the loaded gun, or is it the entirety which commences with the contraction of 
the trigger finger and ends with the fatal wounding of the deceased? In one sense, it can 
be said that the discharge of a gun is the consequence of a bodily movement of contracting 
the trigger finger. In our opinion, however, a consequence which the bodily movement is 
apt to effect and is inevitable and which occurs contemporaneously with the bodily 
movement is more appropriately regarded as a circumstance that identifies the character of 
the "act" which is done by making the bodily movement: cf. per Barwick CJ in Timbu Kolian 
(at 53). Adopting the meaning of "act" expressed by Kitto J in Valiance, the act with which 
we are concerned in this case is the discharge by Mrs Falconer of the loaded gun; it is 
neither restricted to the mere contraction of the trigger finger nor does it extend to the fatal 
wounding of Mr Falconer. 

Although the majority in Falconer purported to adopt the view of "act" taken by Kitto J in 
Valiance, their Honours went further in elucidating the meaning of "act". The Court 

recognised that certain consequences effected by a bodily movement can form an integral 
part of an "act". However, the Court's analysis becomes muddied by treating the inevitable 
and contemporaneous consequence of a bodily action as "a circumstance that identifies 

the character of the act which is done by making the bodily movement". Although it is the 
actual discharge of the gun that identifies the character of the "act" which is performed, it is 
highly artificial to regard the discharge of the firearm as a circumstance forming part of the 

"act". It seems more natural to describe the discharge of the weapon as a consequence 
of a bodily movement ie the contraction of the trigger finger. 

The conclusion in Falconer that the relevant "act" was the discharge of the loaded firearm 
is an implicit acknowledgment that the circumstance of the gun being loaded is an integral 
element of the "act". However, it is not altogether clear from the Court's analysis of "act" 

that that circumstance forms part of the "act". There is no reason why that circumstance 
could not be viewed as a contemporaneous circumstance that identifies the character of 

the "act" which is done by the actor's bodily movements.568  

The analysis of "act" in Falconer implicitly recognises the distinction between basic actions 
and complex actions discussed earlier,569  and it goes a long way towards reflecting the 
dynamics of human action. However, the High Court's analysis of "act" suffers from three 
main weaknesses. The Falconer formulation fails to recognise the distinction between 
consequences which form an integral part of an "act" and circumstances forming an 

integral part of an "act". Secondly, it fails to distinguish those circumstances which form 

an integral part of an "act" from extrinsic circumstances which are attendant on the doing 

of an "act" ("attendant circumstances") or which constitute a "state of affairs".57°  Thirdly, the 

568 This aspect is dealt with at p 289. 
569 See pp 38-43. 
570 In the language of the Territory Code these are a "state of things". 
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Falconer formulation does not adequately define the difference between consequences 

forming part of an "act" and those which are the result of an "act", that is, an "event". 

Despite the deficiencies of the interpretation of "act" in Falconer , the Final Report of the 
Criminal Law Officers Committee of the Standing Committee of the Attorneys-General, 

recommended that "the better course was not to define "act" but to rely on the courts to 

apply the interpretation in Falconer".571  The Committee was of the opinion that although 
such a course "may not solve all the problems in this difficult area, defining an 'act' could 

well introduce more difficult problems". 

Leader-Elliott has summed up the Committee's reservations thus: 

The Model Criminal Code Officers Committee.... was concerned that definition might risk 
the creation of new possibilities for confusion or unprofitable dispute, outweighing any 
possible gain in the resolution of existing controversies.572  

The Committee appears to have adopted an unduly cautious and conservative position. 
There is nothing in either the Committee's Discussion Draft, July 1992 nor its Final Report, 

December 1992 that presents a compelling argument against a statutory definition of "act". 

The Committee did consider a proposed definition of the physical elements of an offence 
which was clearly inadequate, and likely to create more problems than it would solve. The 

Committee's thinking seems to have been clouded by this obviously inept definition. It is 
not known whether the committee considered any alternative definitions. 

The Committee considered a provision such as the following: 

'Conduct' in relation to an offence means: (a) acts, omissions or a state of affairs; and (b) 
the relevant circumstances and results surrounding the commission of the act, failure to act 
or state of affairs which are not defined as elements of the offence in question.573  

The Committee decided not to adopt such a provision because it considered the 

philosophy of action to be very complex, and it was not satisfied that the proposed 

provision would improve the "commonsense solution" arrived at by the courts. However, 

the proposed definition could have been readily rejected on more practical grounds. The 
definition was predicated upon the generic element of "conduct". The definition 
indiscriminately lumped together acts, omissions, a state of affairs and relevant 
surrounding circumstances and results without bothering to define each of those individual 

elements. The reference to "relevant circumstances and results" was simply too broad 

and had the potential to catch circumstances and results which could not be properly 

viewed as forming an integral part of an "act" or "omission". For example, in the case of 

rape, the fact that D caused bruising on V's body could be viewed as a "circumstance 

surrounding the commission of the act" .574  

571 Page 13 of the Committee's Final Report. 
572 Leader-Elliott, n 334, p 25. 
113 Page 13 of the Committee's Final Report. 

This example was, in fact, referred to by the Committee: p  13 of the Committee's Final Report. 
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Contrary to the view expressed in the Committee's Final Report, reliance upon the 

Falconer interpretation of "act" is clearly unlikely to resolve the type of difficulties that have 

arisen under the Criminal Code (NT). The effectiveness of the Falconer interpretation is 

most likely to be confined to result crimes, which is the least problematical area of the 

Code. It is difficult to see how the construction of "act" in Falconer would assist in 

identifying the physical elements of the type of offence dealt with in Pregelj v Man/son, 

T. T.S Pty Ltd v Griffiths, Lee v Richardson, Watson v Trenerry, R v McMaster and Rv 

Davidson. 

(ii) Proposed definition of "act" 

It should be clear from the preceding analysis that an "act" is a complex notion that 

consists of fundamental ingredients (basic actions) and more sophisticated elements 

(complex actions). It should also be clear that those complex actions are made up of 

certain consequences and circumstances that bear a close and intimate relationship to 

those basic actions. 

Against that conceptual backdrop, it is suggested that an "act" might be defined in the 

following manner: 

An "act" is not limited to a "basic action", and may include a "complex action": 

a "basic action" consists of a bodily movement or a sequence of bodily 
movements that are devoid of any intrinsic quality or character. 

a "complex action" consists of (a) a basic action; (b) those consequences which 
a basic action is apt to effect, which are inevitable and occur 
contemporaneously with the basic action and impart quality or character to the 
basic action and (C) those physical circumstances which are so closely 
connected with the basic action that they form part of the bodily movement or 
movements and which impart quality or character to the basic action.575  

a "complex action" does not include an "event", "attendant circumstances" or a 
"state of affairs" which are defined hereinafter. 

In the case of an offence which also consists of an event the relevant act is the 
whole of the act which causes the event. That act does not include 
contemporaneous consequences over which a person is incapable of exercising 
physical control. 

An "act" does not include a "circumstance of aggravation". 

A "circumstance of aggravation" is a circumstance which increases the maximum 
penalty for an offence." 

The contemporaneous circumstances referred to in the description of a "complex action" are 
described as "physical circumstances" in order to differentiate them from the usually more abstract 
circumstances that may constitute a "state of things", that is, "attendant circumstances" or a "state of 
affairs". 
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The definition of "act" could be conveniently included in s 1 of the Code. 

(iii) Event 

The Criminal Code (NT) defines an "event" as "the result of an act or omission". That 

definition is dependent on how an "act" and "omission" are defined. "Event" derives its 
meaning from the meaning attributed to its antecedents, "act" and "omission". Unless 

those two latter physical elements are appropriately defined with a high degree of 

precision, then the Code's definition of "event" has only limited utility. 

This, of course, presupposes that the Code's definition of "event" accurately reflects the 

phenomenon of an "event", as it occurs in everyday life, and its relationship to "acts" and 

"omissions". 

The ordinary meaning of the word "event" is "result or outcome". 576  This connotes a causal 
link between the outcome or result and something else: an "event" is something that 
occurs as a result or consequence of something else. By establishing a causal link 
between an "event" and an "act" or "omission", the Code's definition of "event" falls within 

the generally accepted meaning of "event". 

The Code's definition of "event" is, in general terms, consistent with the broad view of 
"event" of s 23 of the Queensland and Western Australian Criminal Codes. According to 

that interpretation, it covers any consequence of action: "thus, a death or wounding could 
be an 'event' which occurs by accident".577  Morgan sums up the broad interpretation thus: 

In most cases, the event has simply been what may be termed the 'end result' or the 
'resultant harm'; thus in both Kaporonovski (1973) 133 CLR 209 and Knutsen [1963] Qd R 
157, the event was grievous bodily harm. In Stuart (1974) 134 CLR 426 and Dabeistein 
[1966] Qd R 411, it was the victim's death.578  

576 Concise Oxford Dictionary. "Event" is defined by the Collins Dictionary as "the actual or final 
outcome". 
Laws of Australia (The Law Book Company Limited, Sydney, 1993), Vol 9.1 par, 231 p  209. There is 
a substantial line of authority which supports the broad interpretation of "event": see Callaghan [1942] 
St. Rd. Od 40 at 50-51 per Philp J; Valiance v R [1960] Tas. S.R 51 at 67 per Burbury CJ; Valiance v 
R (1961) 108 CLR 56 at 61 per Dixon CJ ; at 82 per Windeyer J; at 64, 65 per Kitto J ; at 73 per 
Menzies J ; Mamote Kulang ( 1964) 111 CLR 62 at 85 per Windeyer J; Dabelstein [1966] Qd.R 411 at 
428 per Hangar J; Kaporonovski yR (1973 133 CLR 209 at 215 per McTiernan and Menzies JJ at 
Gibbs J at 232; Knutsen [1963] Qd A 157; Stuart (1974) 134 CLR 426. See also the following 
commentary in Laws of Australia (The Law Book Company Limited , Sydney, 1993) Vol 9.1 par 231, p 
209: 
"In Faiconer (1990) 171 CLR 30 at 39 Mason CJ, Brennan and McHugh JJ referred to the likelihood of 
consequences occurring, without any suggestion that a restrictive set of consequences might be in 
issue." 

171 Morgan N, "Commentary on Hubert" (1993) 67 A Crim R 181, (1994) 18 Crim LJ 359 at 361. Note also 
that in R v Kissier (1982) 7 A Crim A 171, the breaking of a door and just not the striking of it was 
viewed as an event in relation to the offence of wilful destruction. 
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Although the broad view tends to treat an "event" as the end result or resultant injury or 

harm, none of the authorities explicitly define an 'event" in those terms. 

Other views have been taken as to the meaning of "event" in s 23 of the Griffith Code. 

One alternative view is that the term "event" refers only to "the initial happening, such as a 

blow, which then leads to an injury". 119  According to this narrow view, a death or wounding 
could not be an "event" for the purposes of s 23.580  An "event" must have intermediate 

status: "it cannot be the final result which is the concern of the criminal law".581  

The difficulty with the narrow view of "event" is that it is predicated upon a correspondingly 
narrow view of "act" and one which is not consistent with the definition of "act" proposed in 

the earlier section. According to that definition, an "initial happening" would constitute an 

"act". The problem with treating an "event' as an initial happening is that it has a tendency 
to intrude upon the proper domain of "acts", thereby rendering the reference to "event" in s 

23 superfluous. 

A second alternative approach has been to treat an "event" as a supervening "event" - 
one which supervenes between a person's "act" and the "final result".582  This approach 

appears to have had its genesis in R v Martyr. 583 

In that case the accused punched the victim who died as a result of the assault. The victim 
died from a haemorrhage at the base of the brain. The victim, who suffered from a 
defective constitution of the blood vessels in the brain, was unusually susceptible to the 
risk of such a haemorrhage. The accused was convicted of manslaughter. The conviction 
was upheld on appeal. The Court of Criminal Appeal was not prepared to allow the 

accused the defence of accident in s 23. The Court held that an "event" which occurs by 
accident is "a result which is caused by an unforeseeable occurrence".584  

Of the three judges constituting the appeal court, Mansfield CJ analysed the accident 
excuse in the greatest detail: 

Laws of Australia, n 577, par 231 , p 209. 
580 Laws of Australia, n 577, par 231, p  209. 
581 Laws of Australia, n 577, par 231, p  209. See Mamote-Kulang of Tamagot (1964) 111 CLR 62 at 68 

per Taylor and Owen JJ: 
11 'event'., means, in the case of such crime ( ie homicide), an event in the chain of circumstances by 
which the death is brought about." 
See also R v Hodgetts [1990]1 Od R 456 at 467 per Derrington J: 
11 .the resulting injured condition as distinct from the happening of that which constitutes the injury 
cannot be an 'event'...... 

582 See for example R v Martyr [1962] Od R 398; Mamot- Kulang v R (1964) 111 CLR 62; Jackson v 
Hodgetts (1990) 44 A Crim R 320. See also Van Den Bemd (1994) 179 CLR 137 where the High 
Court declined to overrule the Martyr/Mamote-Kulang strand of authority. 

583 [1962] Od R 398. 
584 [1962] Od R 398 at 407; See also 414-415 per Philp J; 417 per Townley J. 
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The words 'which occurs by accident' imply the notion of causation, and the latter part of 
the section (ie s 23) in my view covers the case where in consequence of an intentional act 
by A (whether lawful or unlawful) an unintended and unforeseen happening occurs which is 
the proximate cause of an injury resulting in death. 
In such a case although the act of A is sine qua non the death of B, it is not the causa 
causans, and A is protected by the section. 'Accident' therefore, in my view, does not 
include an existing physical condition or an inherent weakness or defect of a person, such 
as an eggshell skull, or as in this case, a possible inherent weakness in the brain.585  

Philp and Townley JJ, using slightly different terminology, held that s 23 was not 
applicable because the death was the direct and immediate result of a willed act. 

In subsequent cases where courts have adopted the view of "event" expressed in Martyr, 

that view has generally been expressed by the statement that" event" in s 23 means an 
event which supervenes between D's act and the inculpative consequence.586  

The majority of the High Court in Mamote-Kulang v R 587  appear to have interpreted an 
"event" as an event which supervenes between an "act" and the final result. According to 

this view, an "event" is not to be treated as the "final result" or "resultant harm", but as an 
"initial happening" which leads to harm. For example, in the case of unlawful wounding, 

the "event" that is required to occur by accident would be the blow which causes 
wounding, or some other intervening happening in the chain leading to the wounding, 
rather than the wounding itself. 

The facts in Mamote-Kulang were that the accused had struck his wife intentionally in the 
stomach, causing a rupture of her spleen. The accused's wife had "a typical malarial 
spleen, large, soft and mushy and much more susceptible to rupture than a normal 
European spleen". 588  011erenshaw J, the trial judge, expressed the following view: 

The word 'event' is capable of including anything, any incident, happening, occurrence or 
intervention that comes between the initial act and the final result of death.589  

According to his Honour the defence of accident was unavailable because there was no 
intervening incident. 

The majority of the High Court upheld the trial judge's view of an "event". 

Taylor and Owen JJ were of the opinion that the second limb of s 23 applies when "in 
association with some act or omission of the accused there has occurred some accidental 

event which has substantially brought about the final result". 590  Further on, their Honours 

585 [1962] Qd R 398 at 406-407. 
586 Elliott, n 367 at 329. 
587 (1964) 111 CLR 62. 
588 (1963) P.& N.G.L.R 155 at 157. 
589 (1963) P& N.G.L.R 155 at 161. 
590 (1964) 111 CLR 62 at 65. 
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stated that in relation to homicide, an "event means ... an event in the chain of 

circumstances by which the death is brought about".591  

McTiernan J was of the opinion that the blow delivered by the accused would not have 

been fatal had the victim's spleen been reasonably sound. His Honour also accepted that 

the accused did not foresee that death might result from the blow. However, McTiernan J 

was of the opinion that the death was not a case of accidental killing: 

What is missing is proof of an accidental cause of death. Certainly the blow was not an 
accidental occurrence; nor was the disease to her spleen such an occurrence. The 
defence of accident must fail because the accused struck the blow intentionally and it 
directly and immediately caused the injury to Donate-Silu from which she died.592  

Windeyer J also insisted on the need for a supervening occurrence, at least in relation to 

the crime of manslaughter, stating: 

As I see the mafter, the most that can be got from Valiance that could be relevant in this 
case is that a killing cannot be an event which occurs by accident if the person charged 
intended to kill, or foresaw death as a likely result of his act, or if a reasonably prudent 
person in his opinion would have realised that death was a likely result of such an act. But 
that an occurrence is not accidental if any one or more of certain qualities can be 
predicated of it does not mean that it is accidental if none of them can be predicated. As a 
logical proposition, the argument adduced involved the fallacy of an undistributed middle 
term. The test proposed may suffice in some cases to determine whether an event occurs 
by accident. But it will not suffice in a case of manslaughter; for, as I have said, that 
assumes a killing that (provocation apart) was not intended and not expected to occur.593  

Menzies J, the sole dissentient, held that the tests propounded in Valiance were 

exhaustive, and that "event" referred to the final result.594  

The tendency to treat an "event" as an unforeseeable supervening occurrence is 

discernible in Jackson v Hodgetts595 . Derrington J stated: 

the great weight of authority leans in favour of the proposition that the event referred to in 
s 23 is a happening which intervenes between the intentional happening and the result 
which in the present case is the death of the victim. It does not refer to the death of the 
victim itself.596  

Earlier in his judgment, Derrington J had stated: 

the resulting injured condition as distinct from the happening of that which constitutes the 
injury cannot be an event just as a wound as distinct from the occurrence of wounding 
cannot be an event. In such cases it is the occasion of the infliction of injury or hurt on the 
victim which meets the description of an event: cf Valiance at p  63. The word "event" 

591 (1964) 111 CLR 62 at 68. 
592 (1964) 111 CLR 62 at 64. 

(1964) 111 CLR 62 at 85. 
594 (1964) 111 CLR 62 at 73 where His Honour said: " The event in the case of Valiance was the 

wounding and this could have been by chance even if the pellet flew directly from the rifle without 
ricocheting or anything of that nature." 

595 (1990) 44 A Crim A 320. 
596 (1990) 44 A Crim A 320 at 334. 



essentially denotes a happening: Martyr [1962] Qd A 398 at 415; Hansen [1964] Qd R 404 
at 413 and Dabelstein [1966] Qd R 411 at 

The second approach which treats an "event" as a happening which supervenes between 

the "act" and the final result is highly problematical on a number of grounds. 

First, there is some doubt as to whether the case of Martyr in fact supports the proposition 

developed in a subsequent line of authority that an "event" is an occurrence that 

supervenes between an "act" and the final result. It is arguable that the Court in fact 

considered the relevant "event" to be the death of the victim - the end result or resultant 

harm. What the Court was in fact doing was merely qualifying the word "accident" in s 23. 

In other words, the "event" (the death) could only occur by accident when some new factor 

intervenes between the "act" of the accused and the resulting injury, that is, the "event". 

Viewed this way, it is arguable that the Court in Martyr was in effect saying that "to be an 

accident, an event would have to have been unforeseeable because of something which 

happened subsequent to the actions of the accused, not because of a pre-existing 

physical condition of the victim". 598 

The judgment of Virtue SPJ in Ward v R has usually been read as supporting the 

second approach.60°  However, the following passage from his Honour's judgment does not 

appear to support the interpretation of an "event" as an occurrence which supervenes 

between the "act" and the final result: 

In the light of the authorities mentioned it would appear that the trend of authority is in 
favour of the conclusion that in cases under the Code in Queensland or Western Australia 
where following on an act intended to cause bodily harm to another some unexpected 
occurrence supervenes which is the immediate cause of injury to the person struck from 
which he dies, then if that occurrence was not intended or foreseen and was unlikely the 
death of such person would be an accident within the meaning of s 23 and the act in 
question would not amount to manslaughter. 

As I have already said where the injury is the direct and immediate result of a blow 
intending to cause harm it is immaterial from the point of view of criminal responsibility that 
death only results because of some constitutional defect unknown to the person 
responsible for the blow. 

But if there is in fact some supervening occurrence between the striking of the blow and 
the deceased sustaining the injury causing the death, the jury, as well as being directed 
that they must be satisfied that the infliction of the blow caused the death, must be directed 
that they should acquit unless they are satisfied that the death was not an event occurring 
by accident in accordance with provisions of s 23.601 

To the contrary, this passage appears to treat the death as the relevant "event", and 

seems to indicate that an "event" (the death) only occurs by accident when some new 

factor intervenes between the "act" and the "resultant harm". 

(1990) 44 A Crim R 320 at 330 -331. 
598 For this reading of the decision in Martyr refer to The Laws of Australia, n 577, par 232, p 211. 
599 [1972] WAR 36. 
600 Morgan, n 578 at 362. 
601 (1972) WAR 36 at 46-47. 



Secondly, as yet there has been no clear authoritative rejection by the High Court of the 

second approach.602  In Van Den Bemd603  the High Court did not reject the second 

approach by overruling the Martyr/Mamote-Kulang strand of authority. Therefore, the 

meaning of an "event" has not yet been settled. This leaves the law in a completely 

unsatisfactory state. Apart from the apparent inconsistency of the decision of the Court of 

Appeal in Van Den Bemd with the Martyr/Mamote-Kulang strand of authority, coupled with 
the decision of Windeyer J in Timbu Kolian, the existing tension between the first approach 

and the second approach leaves open the possibility of a dual definition of an "event". In 

some situations an "event" will be considered to be the consequence of an "act", while in 
other situations an "event" will be regarded as a happening which supervenes between an 

"act" and the end result. By allowing the meaning of an "event" to shift according to the 

particular circumstances of a case, the apparent conflict between opposing lines of 
authority would be resolved.604  However, the attribution of a shifting meaning to the word 
"event", as it appears in the general controlling and governing provisions in the various 

Code jurisdictions, would completely undermine the efficacy of those provisions. The 

efficacy of those provisions depends upon the attribution of a constant meaning to the 

notions of an "act" and an "event". If the "egg-shell skull" principle is to be introduced into 
the criminal law, then it should be done in such a way that it does not involve dual 
meanings being attributed to the notion of an "event", and does not threaten the efficacy of 

general controlling or governing provisions such as s 23 of the Griffith Codes, s 13 of the 
Criminal Code (Tas) and s 31 of the Criminal Code (NT). That can be easily done by 
treating the "egg-shell skull" principle as a matter that goes to the separate issue of 
causation, leaving the general controlling and governing provisions to deal exclusively with 
the fault elements of criminal responsibility. 

602 Note, however, Murray J's apparent rejection of the approach in Hubert (1993) 67 A. Crim. R 181 at 
194 where his Honour says: 

Whilst it may be the case that the event for which criminal responsibility is sought to be imposed 
..may be held to occur by accident because of the occurrence of some intervening consequence or 
event caused by a willed act, that does not in my opinion make that intervening event or consequence 
the relevant event for the purposes of s.23." 
The decision of the Court of Criminal Appeal in Van Den Bemd (1995) 1 Qd R 401 should also be 
noted. There the Court stated at 405: 
"The test of criminal responsibility under s 23 is not whether the death is an 'immediate and direct' 
consequence of a willed act of the accused, but whether death was such an unlikely consequence of 
that act that an ordinary person could not reasonably have foreseen it. In the present case that 
means that the relevant question was whether the jury were satisfied beyond reasonable doubt that 
Bankier's death was such an unlikely consequence of the punches delivered by the accused that it 
could not have been foreseen by an ordinary person in the position of the accused." 

603 (1994) 179 CLR 137. 
604 Morgan contends that the conflicting authorities might be analysed in this way : "There are three ways 

to analyse the Martyr/Mamote-Kulang authority. The first is to confine the cases to their particular 
facts and to regard them simply as giving full effect to the principle that you take the victim as found; 
in other words, they are an exception to the general rule that the test is whether the end result is 
reasonably foreseeable: see Herlihy J.M and Kenny R.G, An Introduction to Criminal Law in 
Queensland and Western Australia (3rd ed,1990), par 840.": Morgan, n 578 at 362. 
Herlihy and Kenny state: 
"The conflict may be resolved by considering the inherent weakness cases as exceptional and as 
being the result of an introduction into the criminal law of the doctrine applied in the ' egg-shell skull' 
cases in torts ie that one takes his victim as he finds him. In all other situations, the foreseeability test 
prevails." : Herlihy and Kenny, n 367, par 840, p  107. 
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Apart from the conceptual and practical tension between the first and second approaches 

to the meaning of an event", the treatment of an "event" as an event which supervenes 

between an "act" and the final result has its own internal difficulties. The definition of an 

"event" in such terms is largely circular, for it leaves unanswered the crucial question: how 
does one determine what is the "supervening event". All that one can glean from the 

definition, by implication, is that an "event" is an incident, happening or occurrence that 
comes between the initial act and the final result. The difficulties that might flow from such 

a definition are not too hard to imagine. 

First, it could well lead to speculative and contrived arguments by counsel in search for 
the 'supervening occurrence".605  The efficacy of general controlling or governing 
provisions depends upon an "event" being clearly and precisely defined and the capacity 

of that definition to readily identify the relevant "event". The definition should leave no 
room for speculative and contrived legal argument. 

Secondly, by defining an "event" as a supervening happening, incident or occurrence, 
there is a potentiality to blur the distinction between an "act" and an "event". For example, 
in Mamote-Kulang the Court considered whether the blow administered by the accused 
was an "accidental occurrence" or an event which occurred by accident. However, could 

not the blow be considered to be the accused's "act". If the blow was the accused's "act", 
then the accident excuse could not arise because the section does not deal with 

accidental "acts": the only requirement in relation to an "act" is that it be willed. The major 
difficulty with the second approach is that it has the potential to encroach upon the 
operation of the first limb of s 23 of the Griffith Codes, thereby affecting the overall efficacy 
of the section as a general controlling or governing provision. 

Another problem with the second approach is that it is predicated on a misconception of 
the function of the second limb of s 23 of the Griffith Codes. 

The second limb of s 23 of the Code, which deals with accidental events, provides that a 
person is excused from criminal responsibility for an "event which occurs by accident". The 

second limb of Section 23 replicates the common law doctrine of accident. To say that an 
"event" occurs by accident is a convenient way of summarising the absence of the 

requisite mental element attaching to the "event".606  More specifically, an "event" occurs 
by accident if it is unintended, unforeseen or unforeseeable.607  The problem with the 

605 This is one of the problems identified by Morgan, n 578 at 362. 
606 Howard C, Australian Criminal Law (41h  ed, The Law Book Company Limited, Australia 1970), p  316 
607 This test of accident is well established in a line of authority including Kaporonovski v R (1973) 133 

CLR 209; Kissier v R (1982) 7 A Crim A 171; R v Falconer (1990) 171 CLR 30; Van den Bemd (1995) 
1 Qd A 401. The classic formulation of the test is to be found in the judgment of Gibbs J in 
Kaporonovski (1973) 133 CLR 209 at 231 
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treatment of an "event" as an event which supervenes between the initial act and the final 

result is that it amalgamates and confuses the doctrine of accident with issues of 

causation, which also play a major part in the determination of criminal responsibility.608  In 
reality, "accident" and issues of causation are entirely different aspects for the purposes of 
attributing criminal responsibility to a person's conduct.609  

At common law, a number of tests have evolved for determining a person's causal 
responsibility for an "event":610  

the significant contribution test; 
the substantial contribution or substantial cause test; 

the reasonable foreseeability test or natural consequences test; 
4 the novus actus interveniens test; 
5. the common sense test. 

The "novus actus interveniens test" is particularly relevant for present purposes. According 
to this test, a prima facie causal nexus between the act of an accused and the harm 

charged is displaced when, following the relevant act, a further act or event (that is, a new 

intervening act or event) supervenes and takes over as the dominant cause of the harm. 
This test is not concerned with the accident excuse as usually understood. The "novus 

"It must now be regarded as settled that an event occurs by accident within the meaning of the rule if it 
was a consequence which was not in fact intended or foreseen by the accused and would not 
reasonably have been foreseen by an ordinary person." 
The crux of the test is foreseeability. 
Section 23 of the Griffith Codes and s 13(1) of the Criminal Code (Tas) establishes objective 
negligence as the threshold of criminal responsibility. By way of contrast s 31 of the Criminal Code 
(NT) establishes subjective recklessness as the threshold of criminal responsibility: The Laws of 
Australia, n 577, par 245, p  221. 
These provisions reflect in varying degrees Howard's analysis of the defence of accident: 
"To say that a result was caused by accident means only that it was caused without intention, 
recklessness or negligence on the person's part with respect to that result." : Howard, n 606, p  316. 
The various provisions also embrace to varying degrees the following two analyses of the defence of 
accident: (1) "The accident excuse is a specific limitation on the extent to which D can be held 
responsible for the untoward consequences of his action" : Elliott, n 365 at 329 and (2) "We use the 
word 'accident' as a legal term to signify not only the unintended and very slightly probable 
consequences of acts but also those unintended and relatively more probable consequences which, in 
spite of their probability, do not move us to regard the act as undesirable" : Michael J & Wechsler H, 
"A Rationale of the Law of Homicide" (1937) 37 Columbia Law Review 701 at 742-751. 

606 Elliott has identified this tendency in judgments such as those of Windeyer J in Mamote-Kulang 
Elliott, n 367 at 330. In the course of outlining the accident defence WindeyerJ said: "If, although he 
did not intend to hurt, death was caused by some agency unexpectedly intervening, then again he is 
not criminally responsible; for in that case the death is not a consequence, in the legal sense, of his 
conduct. Whether that was so or not is a question of causation as a determinant of legal 
responsibility.": (1964) 111 CLR 62 at 83. 
This is made abundantly clear by Howard, n 606, p  316._See also Yeo 5, "Blamable Causation" 

(2000) 24 Crim U 144. Compare the opposing view expressed by Plaxton, "On Scarlet Fever and 
Falling Trees" (2001) 25 Crim LJ 59. The views of Yeo and Plaxton were discussed at pp 62-66. 
See also the theory advanced at pp 62-67 to the effect that the concept of causation should be treated 
as a physical element of an offence and treated separately from the fault elements of an offence. 

610 See p 61. For a similar classification of the various tests of legal causation see Freckelton 
l,"Causation in Coronial Law" (1997) 4 Journal of Law and Medicine 289 at 294. 
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actus interveniens test" is solely concerned with the causal nexus between the initial act 

and the final result . Absence of mens rea is not a relevant issue.611  

The test applied in Mamote-Kulang in relation to the accident excuse is indistinguishable 

from the "novus actus interveniens test". It is suggested that the Court wrongly 

amalgamated and confused tests of causation with the test applicable to the accident 

defence. In order to give effect to the "egg -shell skull" principle, it was not necessary for 

the Court to incorporate the "novus actus interveniens test of causation as part of the test 
for determining whether or not an "event" has occurred by accident. 

The Court seems to have placed undue emphasis on the phrase "which occurs by 
accident" and misread the effect of the decision in Martyr. Without straying into the area of 
causation, the Court should have simply equated the phrase "which occurs by accident" 

with the adjective "accidental". The second limb of s 23 would then provide that a person is 

not criminally responsible for an accidental event - an event in respect of which mens rea 
is lacking. In the specific context of s 23 that would translate into an unintentional, 
unforeseen and reasonably unforeseeable event. 

Once issues of causation are divorced from the operation of the accident excuse, there is 
no need to treat an "event" as an occurrence supervening between the "act" and the end 
result. On the facts in Mamote-Kulang, there was no impediment to the Court treating an 
"event", for the purposes of s 23, as the end result or the resultant harm, namely, the death 
of the victim. Before even considering whether the "event" was intended, foreseen or 

reasonably foreseeable, the Court should first of all enquired whether the accused had in 
fact caused the "event" (the death of the victim). If the accused had in fact not caused the 
death - the "novus actus interveniens" test of causation would be relevant in that regard - 
then there would have been no need to consider the second limb of s 23. Clearly, if the 

accused did not cause the death, there could be no question of the accused either 
intending the death or reasonably foreseeing the death. If and only if the accused had 
caused the death was it necessary for the Court to consider the accident defence. 

Applying the "novus actus interveniens" test of causation, it was clear, on the facts in 
Mamote-Kulang, that the pre-existing physical condition of the victim did not break the 

chain of causation and the accused could be properly regarded as having caused the 

death of the victim. The relevant test as this stage was whether the accused either 
intended or could reasonably have foreseen the death of the victim. 

611 Elliott, n 367 at 330 where the author makes the following comment in relation to the interpretation of 
an "event" as an event which supervenes between D's act and the inculpative consequence: 
"If the suggestion is that D cannot rely on accident if his action can be said to have caused death, the 
accident excuse would be superfluous. If D seeks to avoid conviction by arguing that he did not cause 
the inculpative consequence, he has no need of s 23." 
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The confusion between causation and mental elements in s 23 of the Griffith Codes seems 

to have been occasioned by the use of the phrase "an event which occurs by accident". 

The wording of the second limb of a 23 implies that a person is not responsible for an 

outcome which is the product or result of an accident.612  In ordinary speech, the word 
"accident" means "an event which is without apparent cause or unexpected".613  The 
"occurs by" linkage introduces into the second limb of s 23 the notion of causation which is 

intermingled with the common law doctrine of "accident" which deals with the absence of 
mens rea.614  

Although s 31 of the Criminal Code (NT) is headed "Unwilled act &c; and accident", the 
word "accident" does not appear anywhere in the section. The Code avoids the 

interpretational difficulties occasioned by the second limb of s 23 of the Griffith Codes; in 

particular, it avoids any confusion between mental fault elements and issues of 
causation.615  The view of "event" in the R v Martyr line of authority is not open under the 
Criminal Code (NT) which specifically defines an "event" as the "result of an act or 
omission". 

Admittedly, the Code's definition of "event" implies an element of causation, namely, an 
"event" is the "result of an act or omission". However, that element is at most confined to 
factual causation. The definition does not purport to address issues of legal causation in 

the way that s 23 of the Griffith Code is open to be interpreted. 

Courts have adopted yet another approach to the analysis of "event". This approach has 
previously been adverted to when discussing the view of "act" as "the whole causative 
act".616  According to that view, an "event" is treated as something which cannot be 
controlled by the will of the actor. 

Apart from the inherent difficulties with "the whole causative act" view, the postulated view 
of "event" is problematical because it does not enable the "event" in a given offence to be 
identified with any accuracy. On the facts in Payne v R 617  there are a number of situations 
that might qualify as the "event" for the purposes of s 23 of the Criminal Code (Old): (1) the 
bullet speeding from the rifle barrel ; (2) the entry of the bullet into its mark or (3) the death 

of the deceased. According to the view advanced by Morris, all of these would qualify as a 

612 By way of contrast, s 1 of the Criminal Code (NT) treats an "event" as the result of an "act" or 
"omission". 

613 The Concise Oxford Dictionary. 
614 Edwards E.J, Harding R.W and Campbell I G, The Criminal Codes Commentary and Materials (415 ed, 

the Law Book Company Limited, Sydney, 1992), p  207 
615 Although s 2 of the Code is not intended to serve as a definition of "offence" for all purposes of the 

Code, the provision draws a distinction between any mental element that may be prescribed with 
respect to an offence and the causing of an event. More relevantly, see s 23 of the Code which draws 
a distinction between the excuse provisions of s 31 and the causing of an event. 

616 See pp  258-260. 
617 [19701 Qd.R. 260. 
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situation over which the actor had lost control by the exercise of the will. Which of these 

should be treated as the relevant 'event"? 

(iv) Proposed definition of "event" 

Section 31 of the Criminal Code (NT) contemplates the commission of two classes of 
offences: conduct offences618  and result offences .619  The Code's definition of "event" is 
relevant only to result offences which involve the causation of substantive harm. 

Of all the theories of "event" discussed in the preceding section, the view of an "event" as 

the "end result" or "resultant harm" appears to be the one that best conforms to the model 

of result offences. That view also accords with common sense and the ordinary use of the 
English language. To say that X killed Y, or X wounded Y, implies that X has done 

something (an "act") that has killed Y or resulted in his or her death (the "event") or done 
an "act" which wounded Y or resulted in his or her wounding (the "event"). There is, in both 

cases, an implied causative link between the "act" and the "event". Furthermore, in both 
cases, the "event" is the end result or constitutes the resultant harm. 

It is proposed that for the purposes of the general fault provisions of the Criminal Code 
(NT)62°  "event" be defined as 

the end result or the resultant harm caused by an act or an omission 

Once again, this definition could be included in s 1 of the Code. 

3. The absence of definitions of "omission" and "state of things" in the Code 

The purpose of this section is to address the absence of statutory definitions of "omission" 
and "state of things" in s 1 of the Code, and to suggest how those physical elements might 
be defined with a view to enhancing the operation of the Code's general mental element 
provisions. 

618 Conduct offences (such as assault) are those that are completed by the bodily movement or other 
conduct with any requisite intent. No result is required Williams C, Textbook of Criminal Law (2 ed, 
Stevens and Sons, London, 1983), p  78. 

619 Result offences, such as murder, are those requiring some result to follow: Williams, n 618, p  78 
620 See proposed s 1B, above pp  156-157. 
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(I) Omission 

It is clear from the provisions of ss 2, 23, 24 and 31 of the Code that criminal responsibility 

can be incurred for the making of an omission. Unlike in the case of "act', the Code does 

not define "omission". 

Before proceeding to discuss the meaning that might be attributed to the word "omission", 

it is useful to identify the circumstances under which a person may incur criminal liability 
for an "omission". 

Traditionally the criminal law has been reluctant to impose criminal sanctions for 

omissions.621  Criminal liability in respect of an "omission" usually arises where a person is 

under a common law or statutory duty to act and fails to act in accordance with that duty. 
Criminal liability for omitting to do something may arise in another way. Certain statutory 

offences are either expressly or by implication offences of omission. But even in those 

cases there is an implied duty to act in the definition of the offence.622  

In common with other Code jurisdictions, the Criminal Code (NT) imposes specific duties 
to act to preserve the life or health of particular persons.623  The duty-creating provisions of 
the Code (ss 149-153) do not in themselves create offences.624  The function of these 
provisions is merely to provide a causal connection between the omission to observe the 
duty and the consequences: "the person who breached the duty will be held to have 
caused any adverse consequences to the life or health of the person to whom they owed 

the duty". 625  It has been held that the effect of these provisions is that a breach of a 

prescribed duty of care can become one of the constituent elements of an offence under 
the Codes.626  Under the Criminal Code (NT) the provisions of s 31 apply to offences 
which are based upon a breach of one of the duty-creating provisions of the Code. 
Accordingly, where the prosecution relies upon a breach of one of the duties to 
substantiate an offence, the prosecution must prove that the omission was either 
intentional or reckless. 

Sections 154627  and 155628  of the Criminal Code (NT) create general liability for omissions. 
Section 154 creates criminal liability for dangerous acts and omissions whereas s 155 

621 Blokland J, "Dangerous Acts: A Critical Appraisal of Section 154 of the Northern Territory Criminal 
Code" (1995)19 Crim LJ 74 at 79. 

622 Williams, n 618 , p 149 where the author says: 
"When a statute expressly or impliedly creates an offence of omission, it points out the person under 
the duty by the wording of the offence." 

623 Blokland, n 621 at 79. 
624 Herlihy and Kenny, n 367, par 822, p  92. 
625 Blokland, n 621 at 79. 
626 See for example Evgeniou (1964) 37 ALJR 508 where a breach of duty of care imposed by s 289 of 

the Queensland Criminal Code was treated as a constituent element of the crime of manslaughter. 
627 Section 154(1) provides: 
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imposes liability for failure to rescue. It is not necessary "to prove a legal duty as evidence 

of an omission in s154".629  Both ss 154 and 155 fall into the category of an express 
statutory offence of omission. 

In her analysis of s 154 cases, Blokland 630  points to divergent approaches to the treatment 

of the concept of "omission" in s 154. In some cases, courts have displayed a tendency to 

confine "omission" to "accord with concepts of criminal negligence".631  However, the 
"negligence standard" has not been uniformly applied.632  

Blokiand's analysis of two coronial cases draws out two competing approaches to the 

treatment of an "omission" in the context of s 154. In the first coronial inquiry the coroner 
applied the standard of criminal negligence to the concept of "omission". 633  In the second 
coronial inquiry the coroner viewed the concept of "omission" in the context of general 

endangerment, without recourse to the "negligence" standard.634  

This analysis, however, begs the question, namely, how does one define an "omission" 
per se. The analysis is confined to the relationship between "omissions" and the concepts 

of negligence and endangerment without attempting to define the concept of an 
"omission". 

Criminal liability for omissions may arise out of the commission of offences of omission 
created by other criminal statutes of the Northern Territory.635  Section 31, which excuses 
criminal responsibility for an omission, has the potential to apply to such offences.636  

"Any person who does or makes any act or omission that causes serious danger, actual or potential, 
to the lives, health or safety of the public or to any person (whether or not a member of the public) in 
circumstances where an ordinary person similarly circumstanced would have clearly foreseen such 
danger and not have done or made that act or omission is guilty of a crime and is liable to 
imprisonment for 5 years." 

628 Section 155 provides: 
"Any person who, being able to provide rescue, resuscitation, medical treatment, first aid or succour of 
any kind to a person urgently in need of it and whose life may be endangered if it is not provided, 
callously fails to do so is guilty of a crime and is liable to imprisonment for 7 years." 

629 Blokland, n 621 at 79. Blokland further states that the effect of a breach of a specified duty cannot 
be relied upon in proof of a s 154 charge: 
"The effect of any breach of specified duty as set out in the Criminal Code (NT) is that the person who 
breached the duty will be held to have caused any adverse consequences to the life or health of the 
person to whom they owed the duty. However, whether or not they are criminally responsible is to be 
determined by the other provisions of the Criminal Code (NT). Given the prohibition on working 
backwards from a calamitous situation to establish an offence against s 154(1), it is not permissible 
under s 154 to hold that a person is responsible for the consequences of their omission and then to 
assess whether or not the omission was dangerous." 

630 Blokland, n 621 at 79-80. 
631 Blokland, n 621 at 79. Blokland cites as an example the case of Smart (unreported, Supreme Court, 

NT, Rice J, 12 Feb 1988). 
632 See for example Sandby v The Queen (unreported, CCA (NT), Martin CJ, 19 October, 1993), pp  1-3. 
633 Inquiry into the death of Peggy Dawson (unreported, Coroner Bruce McCormack SM, 30th November 

1990). 
634 Inquiry into the death ofinfantMA (unreported, Coroner A Gillies SM, 13th September 1991 and 3rd 

October 1991). 
635 See for example s 37 of the Dog Act which is set out at n 427. 
636 Criminal Code Act (NT) s 5. 
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It follows that omissions can be relevant in three different contexts: (1) omissions 

constituted by the breach of one of the duty-creating provisions of the Code, (2) omissions 

in terms of ss 154 and 155 and (3) omissions constituting an offence of omission. 

The first and third contexts involve the application of s 31 which excuses criminal 

responsibility for an "omission" unless it was intended or foreseen. In these situations it is 

important to identify the relevant "omission" constituting the offence in question. Although s 

31 does not apply to s 154, it is important to identify the particular "omission" constituting 

the offence. 

(ii) Proposed definition of "omission" 

An "omission" has on occasions been described as a "negative act" or a "non-act".637  But 
descriptions of this type, without further explanation, do not capture the essential nature of 

an "omission". As Glanville Williams says, "if there is an act, someone acts". 638 

Conversely, if there is an omission, there is a failure to act.639  The Criminal Code (Cth) 
tends to conceptualise an omission in these terms.64°  The conception of "omission" as a 
failure to perform an "act" fits into the framework of offences predicated upon a breach of 

one of the duty-creating provisions of the Criminal Code (NT)641  and offences contrary to 
ss 154 and 155 of the Code.642  

The treatment of an "omission" as a failure to perform an "act" may also be appropriate in 
relation to offences created by other criminal statutes to which s 31 has potential 
application. However, it is not necessarily the case that an "omission" will always be 

constituted by a failure to perform an "act". There may be situations where the relevant 

omission is constituted by a failure to maintain or achieve a state of affairs which does not 
depend upon the failure to perform a single identifiable "act".643  

637 Fisse, n 339, p  12. 
638 Williams, n 618 at 148. 
639 Williams, n 618 at 148. 
640 Section 4.1 (2) defines "conduct" as meaning "an act, an omission to perform an act or a state of 

affairs". The section goes on to define "engage in conduct" as meaning" (a) do an act; or (b) omit to 
perform an act". 

641 See, in particular, s 152 of the Code which provides: 
"When a person undertakes to do any act, the omission of which is dangerous to human life or 
health, it is his duty to do that act." 
The "omission" is constituted by a failure to comply with a legal obligation to act. 

642 The conceptualisation of "omission" as a failure to act is capable of accommodating the divergent 
approaches to s 154 referred to at p  277. 
See for example T.T.S Pty Ltd v Griffiths (1991) 105 FLR 255 which was critically discussed at pp 
229-232. This may also be the case in relation to some breaches of the duty-creating provisions of the 
Criminal Code (NT). See for example ss 149(b) of the Code which provides: 
"it is the duty of every person having the charge of a child under the age of 16 years or having charge 
of any person who is unable to withdraw himself from such charge by reason of age, sickness 
unsoundness of mind, detention or other cause and who is unable to provide himself with the 
necessaries of life to use reasonable care and to take reasonable precautions to prevent danger to 
the life, safety or health of the child or other person and to take all reasonable action to rescue such 
child or other person from such danger." 
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The following definition of "omission" is proposed for inclusion in s 1 of the Code: 

An "omission" may consist of 

a failure to perform an act; or 
a failure to comply with a legal obligation to act; or 
a failure to achieve or maintain a state of affairs. 

(iii) State of things 

A state of things is recognised by s 32 of the Criminal Code (NT) as a discrete physical 

element which attracts its own mental element. As the preceding discussion demonstrates 
there is a need to distinguish a "state of things" from "acts", "omissions" and "events" 

because of the different fault elements imposed by ss 31 and 32 of the Criminal Code 
(NT). 

A "state of things" is essentially a state of facts. As such it amounts to a circumstantial 

element of an offence. A "state of things" can be divided into two categories: (1) those 
circumstantial elements of an offence that are attendant on the doing of an act or the 
making of an omission and (2) those circumstantial elements that may exist or occur by 

virtue of the doing of an act or the making of an omission or that may exist or occur 
independently of the doing of any act or the making of an omission.644  

The first category of a "state of things" is appropriately described as "attendant 
circumstances.645  Attendant circumstances can be broadly described as conditions with 
respect to time, place, manner, occasion etc which surround an "act" or "omission".646  
While attendant circumstances do not form an integral part of the act involved in an 

offence, they may form a circumstantial element of the proscribed conduct that constitutes 
the offence. A prime example is the absence of consent in relation to the offences of 
assault and rape.647  A "state of things" (or attendant circumstances) can also be an 
element in offences of circumstance such as offensive or disorderly behaviour: in the case 

644 The Criminal Code (0th) appears to recognise the two types of circumstantial elements. The reference 
in s 4.1 to "circumstances in which conduct occurs" is presumably intended to cover "attendant 
circumstances"; although the scope of "acts" and "attendant circumstances" is ill-defined. The 
reference to a "state of affairs" in s 4.1 as a physical element of an offence is clearly intended to cover 
the second category of circumstantial elements. This bifurcation was adverted to at pp  59- 60. 

645 See He Kaw Teh (1985) 157 CLR 523 at 571 per Brennan J: 
it is necessary to define what circumstances are defined to be an integral part of the act ....and 

what circumstances are defined to be merely attendant." 
See also The Queen v Van Den Bemd (1992) 179 CLA 137 at 141-142 per Brennan J 
"The external elements of an offence frequently include elements other than acts or omissions. These 
other elements can be broadly classified into the circumstances in which an act is done, or an 
omission is made (attendant circumstances) and the consequences of an act or omission." 

646 Leader-Elliott, n 334, p  27. 
647 The Laws of Australia, n 577, par 245 p  222. 
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of such offences the circumstances which render the behaviour disorderly or offensive fall 

within the scope of a "state of things". 

The second category of a "state of things" is appropriately characterised as a "state of 

affairs". Liability for a "state of affairs" is an expression derived from the judgment of 

Brennan J in He Kaw Teh.648  Examples of a "state of affairs" are being in possession of 

something, being found on premises for an unlawful purpose and being a vagrant.649  
These are alternatively referred to as instances of "situational liability" 650  or described as 
"status offences".651  

In many instances there will be no significant difference between attendant circumstances 

and a state of affairs where a person's act or omission has been instrumental in bringing 
about the state of affairs.652  However, in other cases the two can be distinguished: unlike 
in the case of attendant circumstances, a person can incur criminal responsibility for a 

state of affairs that can arise without proof of any act or omission on the part of the 
offender.653  

The task at hand is to define a "state of things", either in the form of attendant 

circumstances or a state of affairs, in such a way as to distinguish those circumstantial 
elements from the contemporaneous circumstances that form an integral part of an act. 

(iv) Proposed definition of "state of things" 

It is proposed for the purposes of the general fault provisions of the Criminal Code (NT) 
that the concept of "state of things" (which is presently governed by s 32 of the Code) be 
abandoned and replaced by the two concepts of "attendant circumstances" and a "state of 
affairs", both of which fall within the general description of a "state of things". 

The following definitions are proposed for inclusion in s 1 of the Code: 

"Attendant circumstances" are circumstances which accompany the doing of an act 
or the making of an omission. 

A "state of affairs" is a situation that may exist or occur by virtue of the doing of an 
act or the making of an omission or irrespective of the doing of any act or the 
making of any omission.654  

648 Leader-Elliott, n 334, p  25. See He Kaw Teh (1985) 157 CLR 523 at 571, 575 per Brennan J. 
649 Leader- Elliott n 334, pp  25, 27. 
650 Williams, n 618, pp  156-158. See also p  60. 
651 Fisse, n 339, p  12. See again p 60. 
652 For example, in the case of the crime of rape, little, if nothing, turns upon the characterisation of the 

absence of consent as an attendant circumstance or a state of affairs. 
653 For example where the offence is predicated upon proof of a person being found in some forbidden 

place: see p 60. 
654 The proposed definition makes it clear that a "state of affairs" can exist or occur without any conduct 

on the part of the person. 



F. THE APPLICATION OF THE PROPOSED DEFINITIONS OF "ACT", "OMISSION", 
"EVENT", "ATTENDANT CIRCUMSTANCES AND "STATE OF AFFAIRS" TO 
SPECIFIC OFFENCES 

The proposed definitions of "act", "omission", "event", "attendant circumstances" and "state 

of affairs" are put forward as a possible solution to the difficulties that have arisen under 
the Criminal Code (NT) in relation to the application of ss 31 and 32 to specific offences. 
They are designed to facilitate the judicial task of identifying the relevant "act", "omission", 
"event" or "state of things" for the purposes of applying the Code's general fault provisions. 

The proposed set of definitions does not profess to solve every conceivable problem that 

may arise with respect to the identification of the physical elements of offences for the 
purposes of applying the general fault provisions. Rather, the definitions are put forward 

on the basis that they will go a long way towards resolving existing controversies under the 
Criminal Code (NT) and will minimise the scope for future confusion and unprofitable legal 
dispute. The suggested definitions are put forward on the basis that the gains yielded by 
their adoption will outweigh any disadvantages or inadequacies flowing from their use. 

It is proposed to demonstrate the utility of the definitions by applying them to the factual 
situations of those cases that have come before the Northern Territory Supreme Court and 
which have presented difficulties with respect to the identification of the physical elements 

of the offence under consideration. The utility of the definitions of "act" and "event" in 
firearm cases is also demonstrated. 

1. The application of the definitions to Northern Territory cases 

In Pregelj v Man/son the suggested definitions of "act", "attendant circumstances" and 
"state of affairs" would have enabled the court to identify the relevant "act" constituting the 

offence of offensive behaviour as the act of sexual intercourse. 

Applying the definition of "act", the "basic action" would be the bodily movements 

performed by the appellants, which by themselves would be devoid of character. The 

"complex action" would consist of those movements coupled with the immediate and 

inevitable consequences of those movements, that is, the act of coitus. Alternatively, the 

"complex action" could be regarded as the bodily movements of each appellant coupled 

with the contemporaneous physical circumstances, namely, the propinquity between the 
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two actors and the interaction between their respective bodily movements involving the 

stimulation of their respective sexual organs. Whether the "complex action" is viewed as 

involving consequential or circumstantial elements, those elements impart to the basic 

actions performed by the appellants the quality or character of an act of sexual 
intercourse. 

Reference to the proposed definition of "attendant circumstances" would indicate that the 
offence of offensive behaviour is an offence of circumstance - one which involves the 
doing of an "act" coupled with "attendant circumstances". In other words the proscribed 

conduct consists of an act, not in itself offensive, together with attendant circumstances 
which render the act offensive.655  

The definition of "attendant circumstances" would have shifted the focus to the 

circumstances in which the act of sexual intercourse occurred, in particular the 
circumstance of public visibility. Relevant circumstances would have included: "the nature 

of the thoroughfare (footway, two metres wide, from a street to a park), hour of night, 
likelihood of being frequented by members of public ingressing or exiting the park, the 

suspicion, from the facts, that the constable's presence was purpose directed rather than 
casual".656  One could add to this list of circumstances the precautions taken by the 
appellants to reduce their visibility, for example dimming the lights and drawing the 
curtains of the premises. 

The focus of the inquiry would be on whether the circumstances in which the act of sexual 
intercourse occurred, that is, the public visibility of the act engaged in by the appellants 
"constituted offensive behaviour according to community standards of decorum".657  

Significantly, the proposed definitions of "act" and "attendant circumstances" would have 
eliminated the possibility of interpreting the relevant "act" as the "act of offending". Those 
circumstantial elements which were relevant to the element of offensiveness could not 

properly be regarded as circumstances which were so closely connected with the bodily 
movements of the appellants that they formed an integral part of the basic action. Those 

circumstances would be regarded as far too remote to be included in the definition of "act". 
They could only be sensibly treated as attendant circumstances, that is, circumstances in 

which the "complex action" of engaging in sexual intercourse took place. 

Similarly, the definitions of "act" and "event" would have the effect of eliminating the 
possibility that that the offence of offensive behaviour entails an "event". An "event" is 

defined as "the end result or resultant harm caused by an act or omission". If in fact the 

655 In Pregelj v Man/son (1987) 51 NTR lat 17 Nader J himself recognised that "it cannot be in the nature 
of any conduct to be offensive without including in the definition of the conduct the circumstances 
which render it offensive". This observation is made by Mulqueeny, n 21, p  14. 

656 Mulqueeny, n 21, p  19. 
117 Mulqueeny, n 21, p  19. 



behaviour of the appellants was offensive, the offensiveness of their behaviour (the act of 

sexual intercourse) could not be properly regarded as the end result or resultant harm 

caused by their behaviour. The element of offensiveness could only be derived from the 

attendant circumstances, that is, the circumstances in which the act of sexual intercourse 

occurred. To regard the offence of offensive behaviour as an offence of consequence, in 

the way that Nader J did on a secondary construction of the offence, 658  would fly in the 
face of the clear indication given by the definition of "attendant circumstances" that the 

offence of offensive behaviour should be treated as an offence of circumstance. In any 

event, on a true construction of the definition of the offence, there is no requirement that 

any one be actually offended, and therefore there is no event:659  the gravamen of the 
offence is the potentiality to cause offence to another person. 

That last observation is not without significance.The proposed definitions are not meant to 

do all the work in helping to identify the physical elements of an offence for the purposes 
of applying the general fault provisions of the Code. It is always necessary to sensibly read 

the offence-creating provision with the assistance of the proposed definitions. 

The availability of the suggested definitions would have resulted in a far more satisfactory 
analysis of the constituent elements of the offence of disorderly behaviour in Watson v 
Trenerry: an analysis consistent with the import of the offence-creating provision and with 
a proper analysis of its sister offence, offensive behaviour. 

It is suggested that the proposed definitions would have pointed to the conclusion that the 
offence comprised both an "act" and "attendant circumstances", as in the case of offensive 
behaviour. 

The definition of "act" would have indicated that the "act" constituting disorderly behaviour, 
on the facts as they were in Watson v Trenerry, was confined to "lighting of the flags". Any 
temptation to treat the relevant "act" as including some quality attaching to the lighting of 

the flags, namely, a tendency to disturb the peace and interfere with the comfort of others, 
in other words to be of a disorderly character, would be dispelled by the definition of 
"attendant circumstances". The proposed definitions would ensure (1) that the relevant 

"act" was not read widely as the "act of being disorderly" and (2) that the offence was 

treated as an offence of circumstance, the tendency of the behaviour to be disorderly 
being a separate element of the proscribed conduct, that is, an attendant circumstance. 

658 See also The Laws of Australia , n 577, par 245, p  222 where the authors state that the better view is 
that offensive behaviour is an offence of consequence. This is an example of confused labelling. The 
offence consists of a consequence only in the sense that the consequence of what is done is its 
"offensiveness". That consequence does not make the offence a true offence of consequence, 
involving both an "act" and an "event". The consequence only arises out of the circumstances in which 
the "act" is done, and It attributes a definite quality to the conduct in question. Accordingly, offensive 
behaviour is more properly regarded as an offence of circumstance. 
Mulqueeny, n 21, p  15. 



Consistent with the analysis of offensive behaviour, the circumstances in which the lighting 

of the flags occurred would be treated as attendant circumstances. The question would be 

whether the circumstances in which "the act of lighting of the flags" occurred rendered that 

conduct disorderly according to community standards of decorum. 

The proposed set of definitions would have assisted the court in identifying the physical 

elements constituting the offence created by s 29(2) (a) of the Work Health Act on the 
facts in T.T.S Pty Ltd v Griffiths. 

The application of the definitions of "act", "omission", "attendant circumstances" and 

"state of affairs" to the offence-creating provision would have led to the conclusion that the 

offence consists of a complex combination of an "act", "omission" and a "state of affairs".66° 

The relevant "act", for the purposes of the general fault provisions, would be "the removal 

of the tyre in the way it was removed". Any temptation to treat the act as the setting up of 
an unsafe system of work would have been discouraged by the definition of "state of 

affairs". "An unsafe system of work" amounts to "a situation that exists or occurs by virtue 

of the doing of an act". In the instant case the manner in which the tyre was removed gave 
rise to an "unsafe system of work". Accordingly, the resulting unsafe system of work would 
be treated as a "state of affairs" for the purposes of the general fault provisions.661  

In accordance with the proposed definition of "omission", the offence would also consist of 
an "omission" in terms of a failure to ensure a "state of affairs", that is, a safe system of 
work. 

According to this analysis, the "act" and "omission" constituting the offence would be 

governed by the intent and foresight provisions of proposed s 1 B, leaving the "state of 
affairs" constituting the offence to be governed by the mistake provisions of that section. 

The suggested definitions would have greatly assisted the identification of the physical 
elements of the offence under consideration in Lee v Richardson. It could have been 
easily deduced from those definitions that the offence created by s 37 of the Dog Act 
consists of an "omission" coupled with a "state of affairs". The relevant "omission" would 

be constituted by a failure to take physical measures to constrain the dog in such a way as 

to ensure that the dog was under effective control in a public place.662  The fact that the dog 
was not under effective control and was in a public place by virtue of the said "omission" 

would clearly fall within the proposed definition of a "state of affairs". 

660 See the critical analysis of T.T.S Pty Ltd v Griffiths at pp  229-232. 
661 The proposed set of definitions would have eliminated the option of treating the resulting "state of 

affairs" as an "event". 
662 See the proposed definition of "omission" which defines "omission", inter alia, as "a failure to act" or a 

"failure to achieve or maintain a state of affairs": p  279. 
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The definition of "state of affairs" would have also clearly indicated that the dog not being 

under effective control in a public place was not an "event" within the meaning of the 

proposed definition, but a situation arising out of the omission to take the requisite physical 

measures to ensure the dog was under effective control. 

On this analysis, the relevant "omission" would be governed by the intent and foresight 

provisions of si B and the relevant "state of things" governed by the mistake provisions of 
that section. 

The case of McMaster, perhaps even more than others, demonstrates the utility of the 
proposed set of definitions. 

An assault was one of the essential elements of the offence required to be proved by the 

prosecution. "Assault" is defined in s 187 (a) of the Criminal Code (NT) as "the direct or 
indirect application of force to a person without his consent...". 

The problem that occurred in McMaster was that the "assault", including all of its 
definitional elements, was treated as the relevant "act". The "act" was treated as including 
the absence of consent, which is an element of the definition of "assault". It is, of course, 
wrong both at common law and under the Criminal Code (NT) to treat an "assault" as an 
"act".663  At common law an "assault" consists of an actus reus which is not confined to the 
mere performance of an "act". The actus reus, making up the external elements of the 
offence, can also extend to the apprehension of immediate and unlawful violence on the 

part of the victim and the absence of consent on the part of the victim as to the application 
of force. An "assault" is treated in a similar way under the Criminal Code (NT). The term 
"assault" describes a particular type of offence, and the Code's definition of "assault", like 
that at common law, includes all of the external elements of the offence, one of which is 

the absence of consent. As at common law, absence of consent does not form part of the 
"act" constituting the offence of "assault". 

The proposed definitions of "act" and "attendant circumstances" would have reinforced the 
fact that absence of consent should not have been treated as an integral part of the 

relevant "act", but as a circumstance attendant on the doing of the act. Accordingly, the 

offence would be constituted by the act of sexual intercourse (that is, the direct application 
of force in accordance with the definition of "assault") coupled with the attendant 

circumstance of absence of consent. 

663 This error was made in the indictment for an offence contrary to s 154 of the Criminal Code (NT) in R v 
Hoossinger (1992) 107 FLR 99. See also Hughes v R (1951) 84 CLR 170 for the general proposition 
that an "assault' cannot be treated as "act" constituting an offence. 
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The advantages of the proposed definitions of "act" and "event" in relation to a result 

crime can be demonstrated by applying those definitions to the crime of murder as 
charged in Breedon. 

There the Court of Criminal Appeal concluded that the relevant "act" was "the stabbing of 

the deceased" and the relevant "event" was "the death of the deceased". The Court did 

not disclose the process by which it reached those conclusions except to imply that they 
followed from the Code's present definitions of "act" and "event". However, it is not 
apparent how the Court's conclusions as to the "act' and "event" would necessarily follow 
from those definitions.664  

By way of contrast the proposed definitions of "act" and "event" lend themselves more 

readily to the conclusions arrived at by the Court. 

On the facts in Breedon the defendant had stabbed the victim. The victim subsequently 
died. The definitions of "act" and "event" would logically lead to the conclusion "that 
stabbing of the victim" constituted the relevant "act" and the relevant "event" was 
constituted by "the death of the victim." 

The "stabbing of the victim" involves a "complex action". The act of stabbing a person 
requires the performance of a sequence of bodily movements - basic actions - in relation 
to the wielding and thrusting of a sharp instrument, such as a knife. Those bodily 
movements have no intrinsic quality or character. They derive their character from the 
immediate circumstances in which those bodily movements are performed and from the 
immediate contemporaneous consequences of those basic actions. The relevant 
contemporaneous circumstances are constituted by the presence of the victim in close 
proximity to the actor and the thrusting of the knife at the victim. The relevant 
contemporaneous consequence is constituted by the penetration of the victim's body with 
the knife. 

In accordance with the definition of "act", the contemporaneous consequences associated 
with the wielding of the knife are consequences within the physical control of the 
perpetrator. 

According to the proposed definition of "event", the end result or resultant harm on the 
facts in Breedon would be "the death of the deceased". 

The definitions of "act" and "event" are interdependent because of the causative link 

between the two. That link enables them to work hand in hand in identifying the "act" and 
"event" in offences of inculpative consequence. 

664 See p 236. 
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The application of the proposed definitions of "act" and "event" to the offence charged in 

Charlie would also lead to the conclusion that the relevant "act" was the stabbing of the 

deceased and the relevant "event" was the death of the deceased. 

However, the species of murder under consideration in Charlie prescribed a specific 
mental element in relation to the causing of death.665  That specific mental element, 

independently of the proposed definition of "event", points to the inculpative "event" being 

the death of the deceased.666  

The point is that in the case of offences of specific intent, the specific mental element 
provision may itself indicate the relevant "event". Even in the case of offences without a 

specific mental element, the definition of the offence will often suggest the relevant 

event.667  The terms of the offence-creating provision will often act as an important adjunct 
to the proposed definition of "event" in identifying the inculpative "event". 

2. The application of the definitions of "act" and "event" in firearm cases 

The difficulties associated with identifying the "act" causing death in firearm cases have 
plagued courts from Ryan v The Queen668  to Murray v The Queen.669  The proposed 
definitions of "act" and "omission" should alleviate many of those difficulties. 

The difficulties associated with identifying the relevant "act" in firearms cases is typified by 
the case of Ryan v The Queen.67°  The facts in that case were that accused had pointed a 

loaded and cocked rifle at a service station attendant and, while continuing to point the 
weapon with one hand, attempted to tie the attendant up with the other hand. The 

attendant moved suddenly and the accused's finger pressed the trigger without, according 
to the accused, any intention on his part. 

Different approaches were taken to identifying the relevant "act" in Ryan.671  

In pointing out that it was "impossible to isolate the act of pressing the trigger .....and 
argue that it , alone, caused the wounding and death",672  Taylor and Owen JJ stated: 

665 Sees 162(i)(a) of the Code. 
666 However, according to the proposed provisions of s 1B, the general fault elements of that section 

relating to an "event" would be displaced by the specific mental element in s 162(1) (a): see 51 B(5). 
667 See for example s 186 (causing bodily harm) and s 177 (causing grievous harm). 
668 (1967) 119 CLR 47. 
669 (2002) 76 ALJR 899. 
670 (1967) 121 CLR 205. 
671 The relevant "act" was the "act causing death". The accused was charged under s18(1) of the Crimes 

Act 1900 (NSW) which defined murder to include an act causing death (emphasis added) that was 
done with reckless indifference to human life or done in an attempt to commit or during or 
immediately after the commission of an act obviously dangerous to human life. 

672 (1967) 121 CLR 205 at 231. 



the wounding and death [of the service station attendant] were caused by a 
combination of acts done in pursuance of the design to commit the robbery. They included 
the loading and cocking of the rifle, the failure to apply the safety catch, the presentation of 
the rifle at Taylor with the finger of the applicant on the trigger in circumstances in which an 
attempt at resistance might well have been expected.673  

Windeyer J identified the relevant "act" as "the discharging of a loaded firearm when it 

was pointed towards the man who was killed". 674 

Barwick CJ expressed the view that , on the facts in Ryan, "the jury could choose the 
presentation of the gun in the circumstances [in which it was presented] or its subsequent 

discharge as the act causing death". 675 

On the facts in Ryan the proposed definition of "act" would have led to the conclusion that 

the relevant "act" was the discharge of the loaded firearm. The inclusion of 
contemporaneous consequential and circumstantial elements and a causative element in 

the definition of "act" would have ensured that the relevant "act" was viewed as a 
composite set of movements or steps - load, cock, present, fire - culminating in the 
discharge of the loaded gun.676  The latter would be treated as the whole of the "act" which 
caused the "event", that is, the death of the deceased. 

The proposed definition of "act" would also have explained why the relevant "act" in 

Falconer was the discharge of the loaded firearm and did not extend to the fatal wounding 
of Mr Falconer. 

By concluding that the relevant "act" did not extend to the fatal wounding of Mr Falconer, 

the High Court held that the consequent entry of the bullet into the body of the deceased 
did not form part of the "act".677  However, the Falconer interpretation of "act" does not 
adequately explain why that consequence should be excluded from the ambit of the "act". 

According to the proposed definition of "act", the consequent entry of the bullet would be a 

673 (1967) 121 CLR 205 at 231. 
674 (1967) 121 CLR 205 at 239. In Valiance v The Queen (1961) 108 CLR 56 at 80 Windeyer J said that 

"discharging a firearm is, of course, a complex act, involving loading the piece, cocking it, presenting 
it, pressing the trigger". 
In Murray v The Queen (2002) 76 ALJR 899 at 901 Gaudron J expressed the view that the "act 
causing death " in Valiance might with equal accuracy, be described as pressing the trigger of a 
loaded and cocked gun". 

675 (1967) 121 CLR 205 at218. In Murray v The Queen (2002) 76 ALJR 899 at 902 Gaudron J expressed 
the view that the analysis by Barwick CJ in Ryan was "legally and logically correct" and applicable to 
the facts in Murray. 
Whilst it is true that it is for the jury to determine what is the relevant "act", a trial judge is charged with 
the duty of identifying , what, on the evidence, is capable of being regarded as the relevant "act" 
Murray v The Queen (2002) 76 ALJR 899 at 924 per Callinan J. 
However, in the case of summary trials before a magistrate, it is incumbent upon the presiding 
magistrate, who performs the dual role of judge and jury, to identify and to direct himself or herself as 
to the relevant "act". 

676 Note that in Murray v The Queen (2002)} 76 ALJR 899 at 909 Gummow and Hayne JJ held that the 
relevant "act" was the discharge of the loaded shotgun which was made up of a composite set of 
movements. 

677 (1990) 171 CLR 30 at 39 per Mason CJ, Brennan and McHugh JJ. 
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consequence over which Mrs Falconer would be incapable of exercising physical control. 

The definition would, therefore, confine the relevant "act" to the discharge of the loaded 

firearm. 

In Breedon and Charlie the stabbing of the deceased was the relevant act". There is no 

inconsistency between identifying the relevant "act" as a stabbing, in one case, and the 

discharge of a loaded firearm, in another case. As noted earlier,678  the contemporaneous 

consequences that form part of the act of stabbing are consequences over which a person 

is capable of exercising physical control. Whilst a person is capable of exercising physical 

control over the discharge of a firearm, a person is incapable of exercising such control 

over the entry of a bullet into the body of a victim. 

There is another aspect of the Falconer interpretation of "act" which is unsatisfactory. As 

noted earlier,679  it seems highly artificial to regard an inevitable and contemporaneous 
consequence of a bodily movement as "a circumstance that identifies the character of the 

'act' which is done by making the bodily movement". By way of contrast, the proposed 
definition of "act" would treat the discharge of the gun as a contemporaneous 

consequence which imparts character to the basic action constituted by the contraction of 

the trigger finger. 

The High Court did not explain why the fact that the gun was loaded formed part of the 

relevant "act". It strains both ordinary speech and common sense to attempt to fit that 
circumstance within the formula adopted by the High Court : "a consequence which the 
bodily movement is apt to effect and is inevitable and which occurs contemporaneously 
with the bodily movement is more appropriately regarded as a circumstance that identifies 

the character of the 'act' which is done by making the bodily movement." 

The proposed definition of "act" allows for the inclusion within the compass of the relevant 

"act" the circumstance of the gun being loaded. 

The treatment of that circumstance as an integral part of the "act" has important 

implications. That circumstantial element stands to be governed by the intent and 
foresight provisions of proposed s 1 B (4)(i) which are intended to replace s 31 of the 

Criminal Code (NT). The mistake provisions of s 1 B(4)(iii), which are intended to replace s 

32 of the Code, would have no application to that circumstantial element. 

If D mistakenly believed that at the time he or she pulled the trigger of the gun the gun was 

unloaded, D's mistaken belief would become relevant to whether or not D intentionally or 

recklessly (that is, with the requisite foresight) discharged the firearm at V. 

678 See p 286. 
679 See p 262. 



A mistaken belief as to whether the gun was loaded may also become relevant to criminal 

responsibility for the "event". 

In The Laws of Australia it is stated: 

where a mistake of fact about some circumstance causes a possible consequence 
to be unforeseen, s 31(1) rather than 32 should apply. For example, in a case where a 
mistaken belief that a gun was loaded led to lack of foresight that pulling the trigger could 
kill someone, the accused should be able to take advantage of the more favourable 
provision.680  

In a similar vein, with reference to the Griffith Code and the Tasmanian Criminal Code, 
O'Regan says: 

Suppose, for instance, that the accused is charged with murder following a shooting. 
Evidence that he honestly but unreasonably thought the gun was unloaded when he 
pointed it at his victim would not assist him in setting up a defence under s 14 or s 24 of 
the Codes but it would logically be relevant to deny the existence of an intention to kill or do 
grievous bodily harm.681  

In the context of S 31(1) of the Criminal Code (NT), a mistaken belief as to whether a gun 
was loaded would clearly be relevant to whether or not an accused, charged with murder 
following a shooting, either intended or foresaw death (that is, the "event" in s 31) as a 
possible consequence of his or her conduct.682  But in order for the mistaken belief to 
operate as a basis for negativing criminal responsibility with respect to the relevant 
"event", the circumstantial element of the gun being loaded would logically have to be 
associated with the relevant "act", namely, discharging a loaded firearm. Therefore, a 

mistaken belief that the gun was unloaded would, in the case of a charge of murder 
involving a shooting, not only operate to negate criminal responsibility for the relevant "act" 
- the discharge of a loaded firearm - but also to negate criminal responsibility for the 
relevant "event" - the death. 

In Murray v The Queen683  the proposed definition of "act" would also have led to the 
identification of the relevant "act" as the discharge of the loaded firearm. The definition 

would have eliminated the presentation of the loaded rifle as being treated as the relevant 
"act". 

In most, if not all, shooting cases it is logical to treat the relevant "act" as the discharge of a 

loaded firearm: it is the final and ultimately death-causing "act". That approach enables 

one to focus upon the series of bodily movements together with their contemporaneous 
consequences and contemporaneous surrounding circumstances, which taken as a 

whole, constitute the "act" of discharging the loaded firearm. By carefully examining each 

680 Laws of Australia ,n 577, par 245, p221. See also par 274, pp  257-258. 
681 O'Regan, n 367, p  47. 
682 This would apply equally to the intent and foresight provisions of proposed s 1 B. 
683 (2002) 76 ALJR 899. 
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of the constituent elements of the "act", taken as a whole, one is in a far better position to 

determine whether the relevant "act" was voluntary, intentional or reckless.684  

The discharging of a loaded gun is the focal point of commonly contested issues in 

shooting cases: (1) was the gun involuntarily discharged; (2) was it voluntarily and 

intentionally discharged with the intention of harming the deceased, or with the intention 

only of frightening the deceased or (3) was the gun voluntarily discharged in panic, with no 
specific intention either to do harm or to frighten the deceased.685  Due to its centrality to 
such issues, it is logical to treat the discharge of a loaded firearm as the relevant "act" in 

firearm cases. 

G. ADVANTAGES OF THE PROPOSED SET OF DEFINITIONS 

As previously stated,686  the recommended definitions of "act", "omission", "event", 
"attendant circumstances" and "state of affairs" are not put forward as a panacea for 

existing problems, or problems that are likely to arise, in this very vexed area of the 
criminal law. The proposed set of definitions aspire to facilitating the task of marrying 

general fault provisions with the physical elements of offences. 

Criminal charges may be heard and determined by trial by jury or by a hearing presided 
over by a magistrate, performing the dual function of judge and jury. In relation to jury 

trials, the trial judge is charged with the duty of properly directing the jury as to the fault 
and physical elements of the offence as charged and, in appropriate cases, identifying 
what, on the evidence, is capable of being regarded as the relevant "act", "omission" or 
"event", as well as any "attendant circumstances" or "state of affairs" constituting the 
offence.687  In relation to magistrates' hearings, the magistrate is charged with the task of 
directing himself or herself as to the elements of the offence and identifying the relevant 

physical elements to which the requisite fault elements are to be applied. The proposed 
set of definitions is designed to assist judges and magistrates in discharging their 

respective functions during the course of a criminal law prosecution. The definitions are 
also designed to minimise the scope for appeals concerning the marrying of general fault 

provisions with the physical elements of specific offences; but in the event of any such 
appeals, they are designed to facilitate the appellate process. 

684 This is point is made by Gummow and Hayne JJ in Murray v The Queen (2002) 76 ALJR 899 at 909-
910 in relation to the requirement under s 23 of the Criminal Code (Old) that the "act" be willed. 

685 See for example Ryan v The Queen (1967) 121 CLR 205; Fa/coner v The Queen (1990) 171 CLR 30; 
Murray v The Queen (2002) 76 ALJR 899. 

686 See p281. 
667 As stated earlier, the choice of what constitutes the physical elements of an offence is a matter for the 

jury under proper direction: see nn 354; 675. 
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With those objectives in mind, the proposed set of definitions has the following 

advantages: 

It will help courts to avoid some of the contrived, artificial and unrealistic 

interpretations of "act" that have characterised some judicial determinations. 

In the case of conduct offences, it will assist in differentiating between circumstantial 

elements that form an integral part of an "act" or an "omission" and those that form a 

discrete physical element of the offence, in the nature of "attendant circumstances" or 

a "state of affairs". 

In the case of result offences, it will assist in differentiating between the 

consequential elements that form an integral part of an "act" or an "omission" and 
those which constitute an "event" and 

It will introduce consistency into the identification of the relevant "act" in firearm 

cases. 

The suggested definitions are directed at maximising certainty and maintaining 
consistency and predictability in the judicial process of identifying the physical elements of 

offences for the purposes of applying the general fault provisions of the Criminal Code 

(NT). The set of definitions has the added advantage of being readily adaptable to other 
Code jurisdictions in which criminal responsibility depends on a proper marriage between 
general fault provisions and the physical elements of offences. 
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SECTIONS 31 AND 32 AS GENERAL CONTROLLING AND 
GOVERNING PROVISIONS: THE MENTAL ELEMENTS 
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A. BACKGROUND 

It was argued in Part 2 that general fault provisions, like ss 31 and 32, can only operate 

effectively if the scope of their operation is clearly and precisely defined, and the physical 

elements to which they relate are adequately defined. However, the effective operation of 

such general fault provisions also depends upon the fault elements embraced by those 

general provisions being distinguished and adequately defined in clear and simple terms 

that accord with acceptable standards of criminal responsibility. 

The purpose of this Part of the thesis is to highlight the present difficulties caused by the 

absence of any definitions - or proper definitions - of the fault elements prescribed by ss 

31 and 32 of the Criminal Code(NT) and to demonstrate why it is necessary, at both a 

theoretical and practical level, to distinguish the mental elements prescribed by general 
provisions for criminal responsibility. Responding to the need to draw a clear distinction 
between different fault elements, this thesis proposes a set of definitions which, inter alia, 

deal with "intention", "recklessness" and "absence of an honest and reasonable mistake of 
fact". Those definitions are designed to assist and improve the operation of ss 31 and 32 

as reformulated within the framework of the model of criminal responsibility propounded in 

Part 1. 

This thesis maintains that definitions pertaining to mental or fault elements must be clearly 
and simply expressed, as clarity and simplicity of expression are the hall -marks of a 

criminal code. The major purpose of a criminal code is to set out the law in an accessible 
and easily understood form. Furthermore, in order to secure general acceptance, the 
standards of criminal responsibility embraced by a criminal code, in particular its fault 
elements, should be consistent with the "normative values and expectations of the 

community".1  The relevant standards "must reflect contemporary views of what is just, 

moral and humane". 2  

Responding to the need for a criminal code to establish acceptable standards of criminal 
responsibility, it has been a consistent theme of this thesis that the criminal law should, so 

far as practicable, reflect the way we live and the way we view and judge one another, 
that is, as free and rational agents.3  It should also reflect the realties and dynamics of 

human action. A viable theory of criminal wrongdoing must embrace all of these matters. If 

the criminal law strays too far from these facets of the human experience, it is liable to lose 
its legitimacy. It is essential that the law be readily understood and accepted by the 

community; and this is best achieved by ensuring that the criminal law is at least in tune 

1  Yeo S, Compulsion in the Criminal Law (The Law Book Company Limited, Sydney,1990), p  3. This 
point was made in the Introduction, p  2. 

2  Hyam v DPP [1975] AC 55 at p  89 per Lord Diplock. This point was also made in the Introduction, p 
2. 
See the Introduction, p  2. 
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with the human experience. For exactly the same reasons, culpable mental states,4  such 
as those prescribed by ss 31 and 32, should be defined in terms that reflect, as far as 

practicable, the manner in which human beings function at a volitional and cognitive level 

and the mental processes engaged in by human beings which, as a matter of ordinary 

human experience, accompany human acts or omissions and their consequences. It will 

be shown that there is an interrelationship between physical activity, in terms of basic and 

complex actions, and volitional and cognitive activity. The criminal law should strive to 
reflect the physiology and psychology of human behaviour. 

In Part 2, it was argued that the purpose of defining the terms "act", "omission" "event", 

"attendant circumstances" and "state of affairs" is to ensure the correct marriage of the 
physical elements of offences with the mental elements prescribed by general provisions 

for criminal responsibility like ss 31 and 32. It is also important to correctly identify and 
define the mental elements in such provisions. In the case of offences controlled or 

governed by the general fault provision, either wholly or partially, the mental states 

prescribed by that provision become definitional elements of the offence. It is essential to 

know the nature and scope of those mental elements as part of the general process of 
determining the elements of the offence. Precise knowledge of the content of the mental 

states covered by the general provision, for example ss 31 and 32 of the Criminal Code 

(NT) or the proposed general provisions in substitution for those two sections (s 1 B), is 
necessary in order to understand the conceptual and semantic relationship between those 
states of mind and any specific mental element that may be prescribed by the offence-
creating provision.' As well, that specific mental element should be defined. Such 

knowledge also helps to differentiate the mental elements embraced by general fault 
provisions such as ss 31 and 32 of the Code; likewise in relation to the different fault 

elements set out in the proposed general provisions for criminal responsibility(s 1B). 

Finally, defining the fault elements prescribed by general provisions also assists in 
identifying those mental states which are not required to be proved in the case of offences 

which are not subject to the operation of the general fault provisions. 

As presently expressed, it is not at all clear what mental states are contemplated by the 
provisions of s 31. 

In Part 1 these were referred to as fault elements which were classified as voluntariness, intention, 
recklessness and the absence of an honest and reasonable mistake of fact: see pp  38-44; 54-59. 
See p 216-217. 
Many offence-creating provisions contain their own specific mental elements, for example, s 162 (the 
mental element of "intends"), s 210 (definition of stealing: unlawfully appropriating property of another 
with the intention of depriving....) and s 213 (the mental element of 'with intent to commit any 
offence"). 
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Section 31 purports to deal with the principle of voluntariness,7  but nowhere in the body of 
the section is that principle expressly dealt with.8  Does a voluntariness requirement arise 
by implication? And if so, how does it arise? 

There is considerable uncertainty as to the meaning and scope of the mental element of 

"intention" in s 31. The requirement of intent, as applicable to "acts" or "omissions", has 

usually been regarded as merely importing a requirement that the "act" or "omission" be 
done voluntarily (with volition).9  However, the requirement of "intention" in s 31 extends to 

"events" as well as "acts". "Intention", in the context of "events", has usually assumed a 

much broader meaning, namely, acting (or omitting to act) with the purpose (or object) of 
bringing about the subject "event")0  The Code provides no guidance as to how the word 
"intend", as used in s 31, should be construed in relation to "acts" (or "omissions") and 

"events". Does the meaning of word "intend" in s 31 shift depending upon whether it is 

applied to an "act" (or "omission") or an "event"? 

It is problematical if, in relation to "acts" (or "omissions"), the word "intend" is either 
confined to or subsumes the notion of voluntariness. Section 31(3) of the Criminal Code 
(NT) provides that the section does not apply to offences defined by Division 2 of Part VI 
of the Code.11  These offences, as a matter of legal principle, should require proof of 
voluntary conduct. However, if s 31 is the source of the voluntariness requirement and s 
31 does not apply to the offences in Division 2 of Part VI, then how does the voluntariness 
requirement arise in relation to those offences?" Similarly, according to legal principle, 

regulatory offences (the equivalent of offences of absolute liability) should require proof of 

the voluntariness requirement. But as s 31 does not apply to regulatory offences, the 
question arises as to how those offences are made subject to a voluntariness 
requirement.13  

Although criminal negligence is not specifically recognised as a head of criminal liability 
under the Criminal Code (NT), the Code, in common with the other Australian Criminal 
Codes, indirectly imposes criminal responsibility for certain negligent acts or omissions. 

Section 31 is headed "Unwilled Acts & and Accident". This observation is made by Justice Nader and 
Tom Pauling OC Solicitor General The Language of the Code, a paper delivered at the Northern 
Territory Criminal Lawyers Association Bali Conference 1989, p  6. See also Gray 5, "A Class Act, an 
Omission or a Non-event? Criminal Responsibility Under Section 31 of the Criminal Code (NT)" (2002) 
26 Crim LJ 175 at 186, n 68. 
See the Introduction, p  8. 
AG (NT) v Wurrabadlumba (1990) 74 NTR 5 (CCA); Mc Master v The Queen (1994) 117 FLR 200 at 
206-207; Pollard v Territory Insurance Office (1997) 114 NTR 9 at 17. See also the Review of 
Commonwealth Criminal Law, General Principles Relating to Criminal of Responsibility (Discussion 
Paper No 2), May 1989, p  20 where it is observed that the terms of s31 "are no doubt intended to 
embrace the concept of voluntariness". 

10  Gillies P, Criminal Law ( 41'  ed, LBC Information Services, Sydney, 1997) 'p  49. 
The provisions of s 154 impose a fault element in the nature of negligent endangerment which is a 
derivative of the general fault element of negligence. The offence created by s 155 is also a species of 
negligence. 

12  This issue was adverted to in the Introduction, pp  8-9. 
13  See again pp 8-9. 
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Such liability arises under the Code by reason of the duty-creating provisions contained in 

Division 2 of Part VI of the Code (ss 149153).14  These duty- creating provisions do not in 

themselves create offences but are ancillary to those sections of the Code which create 

offences.15  The role of the duty-creating provisions is merely to provide a causal 

connection between an omission to observe the duty and the consequences. The effect of 

these provisions is that a breach of a prescribed duty of care can become one of the 

constituent elements of an offence under the Codes.16  As a constituent element of an 
offence, a breach of a prescribed duty of care may be committed intentionally, recklessly 

or negligently. Intentional and reckless breaches of a prescribed duty of care are governed 

by the provisions of s 31 whereas a negligent breach of a prescribed duty of care can only 

arise in the case of offences contrary to ss 154 and 155 of the Code and regulatory 
offences to which s 31 has no application.17  However, intentional and negligent acts or 

omissions share one thing in common: they both require proof of voluntary conduct. But if 

the element of intention in s 31, in so far as it relates to acts and omissions, is equated 
with the notion of voluntariness, or that notion is subsumed under the rubric of intent, then 
the voluntariness requirement in relation to negligent acts or omissions cannot be derived 
from the provisions of s 31. One may then ask what is the source of the voluntariness 

requirement in relation to offences involving a negligent breach of one of the duty-creating 

provisions of the Code. 

This thesis argues that there is an important conceptual difference between the mental 
states of voluntariness and intention, one which the criminal law appears to have grossly 

neglected, and one which is most certainly not reflected in the general mental provisions 

of the Criminal Code (NT). Voluntariness and intention are separate mental (fault) 
elements, intention being a state of mind cumulative upon that constituted by 

voluntariness.18  

It is important to draw that distinction for a number of reasons. 

First, as is apparent from the preceding general observations, it is important to treat 
voluntariness as a separate mental element from intention because although voluntariness 

is a fault element that applies to all types of offences some offences do not contain 

intention as a fault element. 

14  These provisions have statutory counterparts in the other Australian Criminal Codes: Criminal Code 
(Old) ss 285-290 and Criminal Code (WA) ss 263-267 and 287. 
Herlihy J.M and Kenny R.G, An Introduction to Criminal Law in Queensland and Western Australia 
(4th ed, Butterworths, Sydney, 1997), par 823, p100. The comments made there by the authors apply 
equally to the duty- creating provisions of the Criminal Code (NT). 

16  See for example Evgeniou (1964) 37 ALJR 508 where breach of a duty of care imposed by s 289 of 
the Criminal Code of Papua New Guinea was treated as a constituent element of the crime of 
manslaughter. This case applies equally to the duty creating provisions of the Criminal Code (NT). 

17  Criminal Code (NT) ss 22 and 31(3). 
18  See for example R v Hatahi (unreported,Supreme Court, Victoria, CCA , 8 September 1976) where 

intention and voluntariness were distinguished and treated as cumulative requirements for criminal 
responsibility. See also H v Martin (1984) 58 ALJR 217; H v Radford (1985) 20 A Crim A 388; H v 
Hall (1988) 26 A Crim R 368. 
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Secondly, the conceptual cleavage between voluntariness and intention plays an 

influential role in defining the proper scope of "acts" and "omissions".19  Voluntariness 
relates to and regulates the basic components of "acts" and "omissions" - "basic actions" - 
whilst intention relates to and regulates the more complex components of "acts" and 
"omissions" - "complex actions". The two different mental states assist in differentiating 

"basic actions" from "complex actions" and in defining the content of "complex actions"; 

and in this way they structure and confine the content and scope of "acts" and "omissions". 

The element of intentionality which is applicable to "acts" and "omissions" is of the basic 

type and equates with the common type concept of "basic" or "general" intent. Such basic 
intent is equally applicable to "events" of the type envisaged by s 31.

20  In the case of 
offences of mens rea, it is important to draw the distinction between voluntariness and 
intention. 

Thirdly, voluntariness and intention are not the only fault elements recognised by the 
criminal law.21  Recklessness is often prescribed as an alternative fault element.22  
Recklessness and intention are distinct mental states, notwithstanding a judicial tendency 

to conflate the two. If the criminal law were to fail to draw a distinction between 

voluntariness and intention by either equating voluntariness with intention or subsuming it 
under the rubric of intention, then, in the case of recklessness, the law would be compelled 
to also either equate voluntariness with recklessness or subsume it under the concept of 
recklessness.23  It would be highly artificial, if not conceptually impossible, to either equate 
voluntariness with recklessness or to bring it under the umbrella of recklessness. As with 

voluntariness and intention, recklessness and voluntariness need to be treated as distinct 
mental states. 

Fourthly, the cumulative relationship between voluntariness and intention is the key to 

debunking the legal myth of "involuntary-intentional conduct".24  Australian case law is 
replete with examples of conduct alleged to have been involuntary or unwilled yet 
apparently involving extended sequences of purposive and intentional action.25  These are 

19  This important role was foreshadowed in the Introduction, p  8. 
20  Basic intent, which is concerned with the notion of acting intentionally, is to be distinguished from 

specific intent which relates to the particular intention with which an "act" is done or an "omission" is 
made. Specific intent is also be distinguished from the basic intent attaching to "events" in the context 
of s 31. Specific mental states prescribed by offence-creating provisions of the Code generally equate 
with common law specific intent. For a discussion of the distinction between acting intentionally and 
acting with a particular intention see Moore M, Law and Psychiatry: Rethinking the Relationship 
(Cambridge University Press, Cambridge, 1984), pp  77-81. See also Duff R.A, Intention, Agency and 
Criminal Liability: A Philosophy of Action and the Criminal Law (Basil Blackwell, Oxford, 1990), p 38. 

21  In fact the fault elements prescribed by s 31 of the Criminal Code (NT) are intention and recklessness. 
22  See s 31 of the Criminal Code (NT). 
23  This aspect was adverted to in the Introduction, p  8. 
24  See again pp 8-9. 
25  Leader-Elliott I, commentary on Hawkins v R (1994) 68 ALJR 572, (1994) Crim L J 347 at 349 where 

the author states: 
"A considerable body of Australian case law, including the decisions in Hawkins and Falconer, 
accepts the premise that conduct may be involuntary or unwilled, though it involves extended 
sequences of purposive and intentional action." 
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truly "hard cases". Indeed some cases go so far as to acknowledge the phenomenon of 

"involuntary-intentional" conduct, thereby reinforcing the need to maintain the distinction 

between voluntariness and intention. However, this thesis does not seek to justify the 

maintenance of the distinction between the two mental states in order to give recognition 

to that phenomenon. To the contrary, this thesis argues that involuntary-intentional 

conduct is an impossibility. That, somewhat paradoxically, is shown by maintaining the 

conceptual cleavage between voluntariness and intention, though at the same time 

acknowledging the cumulative relationship between the two mental states. It is the 

existence of that cumulative relationship that yields a satisfactory solution in those "hard 
cases". 

Finally, but not least, the doctrine of self-induced involuntariness26  depends upon a 
distinction being drawn between voluntariness and intention.27  That doctrine invokes a 
search for some antecedent fault on the part of an accused which has the effect of 
negating the apparent involuntariness of a subsequent act or omission. The focus of the 
doctrine is upon voluntariness, not intention. 

The next question that arises is what mental state is contemplated by the "foresight" 
provisions of s 31 (1) and (2). Those provisions appear to prescribe a mental element that 
resembles common law recklessness.28  This thesis critically analyses and evaluates the 
nature and scope of the alternative mental element prescribed by s 31. 

A recurring difficulty with the foresight provisions has been whether they relate to "acts" 
and "omissions" as well as "events".29  A literal reading of s 31 (1) and (2) would tend to 
suggest that the foresight provisions relate to "acts" (or "omissions") as well as "events". If 
so, can any sense may be made of the concept of "foreseeing one's own act as a 
consequence of one's conduct"?30  This appears to be a very clumsy attempt at creating 
criminal responsibility for reckless "acts" or "omissions".31  It is argued by this thesis that 

26  This doctrine is sometimes referred to as the doctrine of fault-induced involuntariness. It is unclear 
how this doctrine is accommodated within the framework of the Criminal Code (NT) : see n 339. 

27  See the Introduction, p  9. 
28  See again p 9. 
29  See R v Krosel (1986) 41 NTR 34 where Nader J concluded that the foresight provisions of Section 

31 only applied to "events". However, in Pregelj v Man/son (1987) 51 NTR 1 at 15 his Honour did a 
volte face, holding that, on a true construction of s 31 (1) and (2), the provisions applied to "acts" and 
"omissions" as well as "events". 

30  This is not the first time that question has been asked. See for example Justice Nader and Tom 
Pauling QC, n 7, p  6: 
"Sub (2) postulates the situation where a person might foresee his own act, not merely an "event" , as 
a possible consequence of his conduct. Questions press upon one. What is a person's 'act' that it may 
be seen as a consequence of his 'conduct' ? Has the question any meaning at all? Should sub (2) be 
retained? If so, it should surely be reworded to make it intelligible. Might it not be made to conform 
with the relatively simple scheme of sub (1) as reflected in R v Krosel." 
See also Pregelj v Man/son (1987) NTR 1 at 15 per Nader J: 
"What does it mean to say that an act was foreseen by the actor? It surely cannot mean the bodily 
movements of the accused, for who would speak of foreseeing his own bodily movements as a 
possible consequence of his conduct?" 

31  Though it has been suggested that the foresight provisions of s 31, in so far as they relate to "acts" 
and "omissions", are directed to that part of the Code relating to complicity where the acts of others 
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the concept of recklessness should not be confined to "events", and that it is equally 
applicable to "acts" and "omissions". Although the Criminal Code (NT) is jurisprudentially 
correct in attributing criminal responsibility for reckless "acts" and "omissions", it fails to 
give clear articulation to this important principle of the criminal law. 

The foresight provisions occasion further difficulties. Section 31 makes no reference to 

foresight of virtually certain consequences nor consequences that are either probable or 

highly probable. It is by no means clear how these degrees of foresight fit into the mental 

element provisions of s 31. Is it intended that all or some of these states of mind are 

subsumed under the rubric of intent. If so which ones?32  Or is intended that none of these 
higher degrees of foresight are included in the concept of intent, with the result that proof 

of the existence of any of those states of mind would clearly satisfy the relatively low 

degree of foresight required by s 31? It is important to define the conceptual boundaries 
between the two mental elements prescribed by s 31, and also the boundaries between 

the mental element of foresight in s 31 and any specific element of intent contained in an 
offence-creating provision. 

Where the "act" (or "omission") constituting a particular offence is subject to the control of s 
31, then the prosecution must either prove that the accused intended the act or omission 
or that the accused foresaw the act or omission as a possible consequence of his conduct. 
Whilst proof of either state of mind will establish criminal liability for the offence, an 
intended act or omission is generally regarded as involving a higher degree of culpability 
than an act or omission which is done recklessly. The degree of culpability of an offender 
is relevant for sentencing purposes. Therefore, it is important to know what is 
contemplated by the notion of intent in s 31. 

Other difficulties can arise where an "event" constituting an offence is governed solely by 

the foresight provisions of s 31. Take for example s 163 of the Code which creates the 
crime of manslaughter. In order to prove manslaughter the prosecution need only establish 

that the accused foresaw the death of the deceased as a possible consequence of his 
conduct. There is no need to prove that the accused intended the death of the deceased 
as proof of such intent would constitute murder.33  But what is the position if the evidence 
establishes a higher degree of foresight? Does that take the accused's conduct out of the 

category of manslaughter and shift it into the realm of murder (s 162). In other words, does 

the word "intent" in s 162 embrace degrees of foresight higher than that prescribed by s 
31. 

become the acts of the "party" (that is, accessory before the fact or a principal in the second degree) 
Mulqueeny K, Criminal Responsibility in the Northern Territory: Beginning of Wisdom or Roots of 
Confusion , a paper delivered at the Criminal Lawyers' Association of the Northern Territory 
Conference, unpublished, Northern Territory University, July 1993, p  12, n 54; p  13, n 55. 

32  This issue was raised in the Introduction, p  10. 
Criminal Code (NT) s 162(1) (a). 
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B. THE NOTION OF VOLUNTARINESS 

The Criminal Code (NT) suffers from a major doctrinal deficiency. There is no explicit 
reference in the Code to the notion of voluntariness, which is the most basic of all mental 
processes underpinning human action.34  The requirement that conduct be voluntary is a 
fundamental principle of criminal responsibility which permeates both the common law and 
other Australian code jurisdictions.35  It is difficult to imagine the existence of a criminal 
legal system which does not adopt this fundamental fault element as the cornerstone of 

criminal responsibility. It is equally difficult to comprehend a legal system that fails to 
explicitly recognise such a basic fault element, leaving it to operate by implication. 

Section 31 is headed "Unwilled Act, &c; and Accident". The words "Unwilled Act" are an 
unmistakable reference to the principle of voluntariness;36  however, nowhere in the body 
of the section is the notion of voluntariness dealt with in a clear and direct manner. Where 
then does the Code stand in relation to the requirement of voluntariness which assumes 
such fundamental importance at both common law and under the other Australian Codes? 

Although the heading to s 31 does not form part of the Criminal Code (NT),37  s 62B of the 
Interpretation Act (NT) permits the heading to be treated as an extrinsic aid to the 
interpretation of the subject matter of s 31 38  The language of the section is far from clear. 
Using the heading as an extrinsic aid, one would most likely conclude that the section is to 
be read as imposing a voluntariness requirement, that being consistent with the heading to 

the section. But then one might well ask as to how that requirement arises within the body 
of the section. Section 31 might be viewed as imposing, by implication, a voluntariness 
requirement from three different perspectives.39  

34  See pp  38-40. 
The Laws of Australia (The Law Book Company Limited, Sydney, 1993) Vol 9.1 par 207, p  187. 

36  However, this is a somewhat archaic and imprecise reference to voluntariness. The unsatisfactory 
correlation between the notion of the will and voluntariness is discussed at pp  305-307. 

31  Interpretation Act (NT) s 55(3). By way of contrast, headings to Parts and Divisions of a statute are to 
be treated as part of the Act: Interpretation Act (NT)) S 55(1). 

38  See Ragless v Prospect District Council [1922] SASR 299 at 311where Murray CJ summarised the 
relevant law as follows: 
"I think the rules [as to the use of headings] may be stated thus: 

If the language of the sections is clear, and is actually inconsistent with the headings, the 
headings must give way. 

If the language of the sections is clear, but, although more general, is not inconsistent with the 
headings, the sections must be read subject to the headings. 

If the language of the sections is doubtful or ambiguous, the meaning which is consistent with the 
headings must be adopted." 

39  See the Introduction, pp  8-9. 
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The first is predicated upon the philosophical argument that the physical actions of a 

person are to be considered an "act" only if they are accompanied by volition. This 

argument treats voluntariness as an inherent element of all "acts". The provisions of s 31 

relate, inter alia, to "acts". The second way in which the requirement of voluntariness may 

be dealt with under the Code is through the definition of "act" itself. According to this 

argument, by assuming an exercise of will by the doer of an "act", the terms of the 
definition of the word "act", which appears in si, import the requirement of voluntariness.40  
In this regard , the definition of an "act" in terms of deed alleged to have been done by the 

actor assumes some relevance. The notion of a "deed" denotes something which is done 

consciously or intentionally. The third way in which voluntariness may be dealt with is 

through the requirement in s 31 that an "act" be intended. In this regard, the principle of 

voluntariness might be covered either by being equated with intention41  or by being 
subsumed under the requirement of intention. 

It should be borne in mind that according to the first two arguments the principle of 
voluntariness could arise under the Criminal Code (NT) by implication, independently of 
the provisions of s 31. The philosophical treatment of voluntariness as an inherent element 
of all "acts" and the importation of voluntariness, through the Code's definition of "act", are 

not necessarily tied to the provisions of s 31. Both conceptual approaches could 
conceivably be applied to any "act" constituting an offence, irrespective of whether s 31 

applied to that particular offence. It is by no means certain that the word "act" was defined 
in s 1 of the Code solely for the purposes of s 31. The preferred view is that the definition 
of "act" in s 1 of the Code was intended to have application to regulatory offences and 

those offences defined by Division 2 of Part Vi of the Code. This hypothesis gives rise to 
the possibility of there being a dual mechanism under the Code for imposing a 
voluntariness requirement. 

Finally, one might argue that because there is no express reference to the requirement for 
voluntary or willed conduct in the Criminal Code (NT) the common law principle operates 
under the Code.42  However, this argument might fail in relation to offences governed by s 

Blokiand J, "Dangerous Acts: A Critical Appraisal of Section 154 of the Northern Territory Criminal 
Code" (1995) 19 Crim LJ 74 at 78. 

41  The corollary is that the concept of intention, in relation to "acts", does not connote a mental state 
beyond that contemplated by the notion of voluntariness. 

42  This is, in fact, the view expressed by The Laws of Australia, n 35, par 207, p  187. See also Mullen 
v F? (1938) 59 CLR 124 where the High Court applied the common law principle expressed in 
Woolmington to the Queensland Code. Dixon CJ made the following observation at 135: 
"The Criminal Code of Queensland does not, in my opinion, contain any sufficient expression of 
intention to exclude the application of the rule thus established. It is true that in its text there may be 
traced a belief on the part of the framers that the rule of law was otherwise, a belief which was very 
generally held.. But the Code does not appear to me either to formulate or necessarily to imply a 
principle that upon an indictment of murder the prisoner must satisfy the jury either on the issue of 
accident or of provocation." 
The omission of the Queensland Code to deal with the presumption of innocence and the burden of 
proof in relation to issues of criminal responsibility "explicitly led to the matter being raised in Mullen": 
Edwards E.J, Harding R.W and Campbell I.G, The Criminal Codes Commentary and Materials (4t ed, 
The Law Book Company Limited, Sydney, 1992), p  21. 
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31 because of the statutory construction imposed on it by the heading to s 31. It might, 

however, be more sustainable in relation to offences that fall outside the ambit of s 31. 

The fact that that such a fundamental requirement as voluntariness is not expressly dealt 

with by the Code and left to arise by implication in various ways is a sad indictment against 

the Code, bearing in mind that the hallmarks of a criminal code are clarity, precision and 

certainty. 

That aside, this thesis sets out to show that the first three postulated treatments of 

voluntariness are deficient either because they cannot be sustained from a jurisprudential 

perspective, or fail to adequately convey the essence of the principle of voluntariness. As 

for the fourth possibility, the importation of common law doctrines into a criminal code is 

totally at odds with one of the primary objectives of a code, which is self-sufficiency. In any 

event, the importation of the present analysis of voluntariness at common law is of dubious 

value.43  

Before embarking upon a critical analysis and evaluation of the various ways in which the 

notion of voluntariness may be dealt with under the Criminal Code (NT), it is essential to 

outline the principle of voluntariness and the fundamental role it plays in the attribution of 

criminal responsibility. 

C. VOLUNTARINESS AS A FUNDAMENTAL REQUIREMENT FOR CRIMINAL 

RESPONSIBILITY 

In R v O'Connor44  Barwick CJ referred to the general principle of criminal responsibility 

that conduct must be voluntary or willed: 

in all crime, including statutory offences, the act charged must have been done 
voluntarily, ie accompanied by the will to do it. 

Whilst it is axiomatic that only voluntary acts and omissions attract criminal responsibility, 

the criminal law has been found wanting in terms of satisfactorily explaining what 

constitutes voluntary conduct and, conversely, involuntary conduct. The precise meaning 

of the words 'voluntary" and "involuntary" are not yet completely clear in the criminal law. 

Mullen demonstrates that where there is a gap in a criminal code it is permissible to import common 
law principles into the provisions of the Australian Codes. 
The unsatisfactory nature of the High Court's analysis of the requirement of voluntariness in Falconer 
is dealt with at pp  311-313. Although, in Falconer, the High Court was dealing with s 23 of the 
Queensland Criminal Code, the observations that it made in relation to that provision have equal 
application to the common law requirement of voluntariness. 
(1980) 146 CLR 64 at 80. A similar analysis of the requirement of voluntariness was undertaken by 
Barwick CJ in Ryan v R (1967) 40 ALJR 488 at 492: "It is basic, in my opinion, that the 'act' of the 
accused, of which one or more of the various elements of the crime of murder as defined must be 
predicated, must be a 'willed' or voluntary act which caused the death charged." 
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Attempted definitions of the element of voluntariness have almost invariably been 

unhelpful. A voluntary "act" has often been equated with an "act" done pursuant to the 

exercise of the will or an "act" done with "volition".45  The concept of volition involves the 
exercise of the will or the power of willing. Such definitions take on a quality of circularity: a 

voluntary "act" is a "willed act" or a volitional "act" and a "willed or volitional act" is a 

voluntary "act". The concept of a "willed or volitional act" requires as much explanation as 
the concept of a voluntary "act".46  

The "will" is not only an archaic concept which has no place in contemporary thought on 

the functioning of the mind, but is an opaque concept which over time has had various 
connotations.47  There has also been a tendency within the criminal law to equate "willed 
acts" with "intentional acts", thereby blurring the distinction between voluntariness and 
intent.46  For these reasons, references to the faculty of the will or its exercise should be 
avoided when defining voluntariness. 

How then should voluntariness be defined? 

Timbu Kolian v R (1968) 119 CLR 47 at 53 per Barwick CJ and 62-63 per Windeyer J; R v Falconer 
(1990) 171 CLR at 40 per Mason CJ, Brennan and McHugh JJ. It should be noted that in its Final 
Report , December 1992, the Criminal Law Officers Committee of the Standing Committee of 
Attorneys-General maintained a dogged adherence to the concept of the "will" as a mainstay of the 
principle of voluntariness. At p  9 of its commentary the Committee observed: "The first difficulty is 
whether acts are comprised only of physical components or whether they also contain a minimal 
mental component of voluntariness, ie the will to act." At pp  13 and 14 of the commentary the 
following statements are made in relation to the requirement of voluntariness: 
"Despite the traditional analysis of crimes into actus reus and mens rea, the notion of what it means to 
act goes beyond mere physical movement. At a minimum there needs to be some operation of the will 
before a physical movement is described as an act. The physical movements of a person who is 
asleep, for example, probably should not be regarded as acts at all, and certainly should not be 
regarded as acts for the purposes of criminal responsibility. This would be inconsistent with the 
principle of free will which underlies the rules of criminal responsibility. These propositions are 
embodied in the rule that people are not held responsible for involuntary "acts", ie physical 
movements which occur without there being any will to perform that act. This situation is usually 
referred to as automatism." 
It should be noted that s 4.2 of the Criminal Code (Cth) which deals with "Voluntariness" provides, 
inter alia, as follows: 
"(1) Conduct can only be a physical element if it is voluntary. 

Conduct is only voluntary if it is a product of the will of the person whose conduct it is. 
The following are examples of conduct that is not voluntary: 
a spasm, convulsion or other unwilled bodily movement; 
an act performed during sleep or unconsciousness; 
an act performed during impaired consciousness depriving the person of the will to act." 

The recurrent references to the exercise of the will are pertinent to the present discussion. 
46  lan Elliott makes this point in his article "Responsibility for Involuntary Acts: Ryan v The Queen" 

(1968) 41 ALJ 497 at 499 where the author says: "The concept of an unwilled act is as much in need 
of explanation as the concept of an involuntary act. Probably the expressions are simply 
synonymous." 

' Diverse conceptions of the will have been put forward since Plato's time, including the theories of 
Plato himself, Aristotle, Acquinas, Kant, Hegel, Hobbes, James, Locke, Descartes and Spinoza. 
Those theories are comprehensively discussed in Britannica Great Books, "The Great Ideas: A 
Syntopicon 11 Man to World", 3 Ch 100 "The Will" pp  758-769. 

' This trend is discernible in Northern Territory criminal jurisprudence: see for example, Attorney-General 
(NT) v Wurrabadlumba (1990) 74 NTR 5 (CCA) at 12 Angel J, McMaster v R (1994) 4 NTLR 92 at 99 
per Gray AJ, Breedon v H (1993) 3 NTLR 119 at 130. See also Angel J's summing up to the jury in R 
vBreedon (unreported, Supreme Court,NT, 15 May 1995). 
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Although the predominant view at common law is that voluntariness is a matter which 

relates to the actus reus and not mens rea,49  it is nonetheless a mental state.5°  Its status 

as a mental state is significantly enhanced in the Code jurisdictions where the traditional 

common law analysis of criminal offences into actus reus51  and mens rea52  has been 

abandoned in favour of an analysis in terms of physical (external) elements and mental 

(fault) elements. 

If voluntariness is a mental state, then the next question is what mental operations does it 

entail? 

In Bratty v Attorney-General for Northern Ireland53  Lord Denning described an involuntary 

"act" in the following terms: 

An involuntary act ... ... means an act which is done by the muscles without any control of 
the mind such as a spasm, a reflex action or a convulsion; or an act done by a person who 
is not conscious of what he is doing such as an act done whilst suffering from concussion 
or whilst sleepwalking. 

This is a definition of an "involuntary act" rather than its antithesis, namely, a "voluntary 

act". However, Lord Denning's analysis casts substantial light on the notion of 

voluntariness. 

In the first sentence of his description of an "involuntary act", Lord Denning infers that 

voluntariness is a mental state associated with the performance of basic actions such as 

muscular contractions: in other words, an "act" (confined to muscular contractions or bodily 

movements) is voluntary if done under the mental control of the actor. This conception of 

voluntariness is unobjectionable; in fact it is argued below that this analysis captures the 

essence of voluntariness.54  

The second sentence of Lord Denning's description suggests that voluntariness is also 

concerned with a state of consciousness as to the "act" being done. Although the 

relationship between this limb of the analysis and the first is not altogether clear, it would 

seem that Lord Denning was adverting to the distinction between conscious involuntary 

actions and unconscious involuntary actions. The corollary of that distinction is that an 

"act" is voluntary when it is not only consciously done but also under the mental control of 

the actor: an "act" cannot be said to have been under the mental control of a person if at 

the material time that person was not conscious of what he or she was doing. 

Ryan v R (1967) 40 ALJR 488 at 492 per Barwick CJ; at 504 per Windeyer J; DPP (Northern Ireland) 
v Lynch [1975] AC 653 at 689, 690 per Lord Simon. 

50  He Kaw Teh (1984-1985) 157 CLR 523 at 568-570 per Brennan J. 
51  That is, a guilty act. 
52  That is, a guilty mind. 

[1963] AC 386 at 409. This conception of voluntariness is carried over into s 4 .3 of the Criminal Code 
(Cth) which provides that conduct which is not voluntary includes, inter alia, a spasm, convulsion and 
an act performed during sleep. 

54  See p 316. 
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A few concrete examples will help to illustrate the point that Lord Denning was attempting 

to make. 

There are a number of cases where the mind is conscious and operating, yet a person's 

actions are not under the mental control of that person. Take for example, the case of 

person A who is pushed by a third party against person B. Person A is completely 

conscious and his mind is operating. A is totally aware of having been pushed against B 

by the third party. However, the bodily movements which resulted in A coming into contact 
with B could not be said to be voluntary on the part of A. Although A's mind was operating, 

the bodily contact between the two persons was not under the mental control of A: his 

mind was unable to control what happened. 

In a similar vein, the driver of a motor vehicle may be attacked by a swarm of bees causing 
the driver to lose control of the vehicle, whereupon the vehicle runs off the road and 

overturns.55  The driver is conscious at all material times and his mind is operating. 
However, the driver was at the time unable to control his actions which manifested 

themselves in loss of control of the vehicle. What happened was not under the mental 

control of the driver. 

On the other hand, there are cases where a person's mind is unconscious of what he or 
she is doing; and hence the actions of that person are not under that person's mental 

control. A person who acts whilst suffering from epilepsy56  or concussion57  or whilst in a 
state of somnambulism58  or suffering from a blackout59  is unconscious of his or her 
actions and not mentally controlling those actions. 

What can be concluded from Lord Denning's description of "involuntary acts" is that 

consciousness is a necessary but not a sufficient element of voluntariness. The ability to 

mentally control one's actions lies at the heart of the notion of voluntariness. 

Lord Denning seems to have been on the right track. However, the second limb of his 
analysis leaves some room for confusion. In the first sentence, Lord Denning appears to 

have confined the notion of voluntariness to the performance of basic actions such as 

muscular contractions. However, in the second sentence of his description of "involuntary 

55  Kay v Butterworth (1945), 110J.P. 75. 
56  R v Youssef (1990) 50 A Crim A 1 (CCA NSW); R v Cottle [1958] NZLR 999 (CA); H v Meddings 

[1966] VR 306; R v Foy [1960] Od A 225; R v Sullivan [1984] AC 156; Bratty vA-G (NI) (1963) AC 
386. 
R v Wogandt (1988) 33 A Crim A 31 (CCA Old); R v Hall (1988) 36 A Crim R 368 (CCA NSW); Re 
Budd [1962] Crim LR 49 (CCA); R v Carter [1959] VR 105; H v Wakefield (1957) 75 WN (NSW) 66 
(CCA); Cooper vMcKenna; Exparte Cooper [1960] Od A 406; R vScott [1967] VR 276 (FC); Ziems v 
The Prothonotary of the Supreme Court (1957) 97 CLR 279; Coates v The Queen (1957) 96 CLR 353 
[31 ALJ 34]. 

58  Jimenez v The Queen (1992) 173 CLR 572; Kroon v The Queen (1990) 55 SASA 476; R v Parks 
(1992)95 DLR (4th)  27 (SC Can); R vBurgess [1991] 2 OB 92. 

59  Hill v Baxter [1958] 1 ALL EA 193. 
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acts" Lord Denning is less explicit: the word 'act" is liable to be read in its broader sense 

as encompassing complex actions. If "act" is construed in this way, then the requirement of 

voluntariness might be viewed as importing a consciousness in the actor of the nature of 

the "act".60  On this view, voluntariness would involve knowledge of the character of the 

"act". It is later argued that the effect of this conception of voluntariness would be to blur 

the distinction between voluntariness and intent, and to conflate what are separate and 

cumulative requirements for the purposes of attributing criminal responsibility.61  

In Ki/bride v Lake62  Woodhouse J analysed the requirement of voluntariness in the 

following terms: 

It is a cardinal principle that, altogether apart from the mental element of knowledge of the 
circumstances, a person cannot be made criminally responsible for an act or omission 
unless it was done or omitted in circumstances where there was some other course open 
to him.....Naturally the condition that there must be freedom to take one course or another 
involves free and conscious exercise of will in the case of an act, or the opportunity to 
choose to behave differently in the case of omissions.....but this mental stimulus required 
to promote acts... .is entirely different from the mental element contained in the concept of 
mens rea. The latter is the intention or knowledge behind or accompanying the exercise of 
the will, while the former is simply the spark without which the actus reus cannot be 
produced at all. 

Although Woodhouse J appreciates the vital distinction between voluntariness and intent - 

and the cumulative relationship between the two mental states - his analysis of 

voluntariness in terms of a "free and conscious exercise of the will" does little to contribute 

to our understanding of the principle of voluntariness. 

As indicated earlier, it is unhelpful to analyse voluntariness by reference to the notion of 

the "will" or its exercise. Furthermore, according to his Honour, voluntariness imports an 

element of choice: a voluntary "act" is an act one chooses to do. Whilst it may be 

philosophically correct to describe a voluntary "act" as a chosen "act" 63,  a description of 

voluntariness in those terms is far too general to accurately convey the specific focus of 

the requirement of voluntariness; and because of the generality of the description it may 

have a tendency to blur the distinction between voluntariness and intent.64  

An appreciation of the nature of "intent" as a fault element and its cumulative relationship 

to voluntariness is fully dependant upon a complete understanding of the nature of 

60  An "act" would not only include basic actions but also complex actions. In Falconer v H (1990) 171 
CLR 30 at 40 Mason CJ, Brennan and McHugh JJ appear to have given this broad meaning to 
voluntariness. 

61  See pp  308-316; 338-353. 
62  (1962) NZLR 590 at 593. 
63  According to the doctrine of free will human beings are free agents who are responsible for their acts. 

The doctrine attributes to human beings the power to choose to do things or refrain from doing things. 
If an "act" is under the mental control of a person, that is, if the act" is voluntary, then it is also an "act" 
that the person has chosen to do. The proposition that a voluntary "act" is an 'act" under the mental 
control of the accused imports an element of free choice. This aspect was discussed at pp  38-40. 

64  An intentional "act", as much as a voluntary "act", may be regarded as an "act" that a person chose to 
do. The doctrine of free will has application to the entire spectrum of human conduct, and covers both 
voluntary and intentional "acts". 
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voluntariness as an antecedent mental state. Voluntariness was correctly identified in Lake 

v K//bride by Woodhouse J as a separate mental state antecedent to the formation of 

criminal intent; however, the antecedent mental state was not defined in clear and precise 

language such as to establish a logical and sequential relationship between voluntariness 

and intent. 

In R v Falconer65  Mason CJ, Brennan and McHugh JJ attempted to define voluntariness. 
However, the attempted definition is problematical on a number of grounds. 

First, in their joint judgment, Mason CJ, Brennan and McHugh JJ once again aligned the 

requirement of voluntariness with the exercise of the "will".66  However, this criticism of their 

Honours' approach must be put in proper context. Mason CJ, Brennan and McHugh JJ 

were considering the application of the first limb of s 23 of the Criminal Code (Old) which 

requires a prohibited "act" to be "willed".67  Therefore, by reason of the express terms of 
s23 of the Oueensland Code, their Honours were compelled to address the issue of 

voluntariness by reference to the concept of the "will". 

Their Honours then proceeded to attempt to impart some meaning to the notion of the 

"will" and a "willed act". However, this part of the joint judgment is particularly hard to 

follow. 

Their Honours begin by equating a "willed act" with an act which is done of one's "own free 

will and by decision" or by "the making of a choice to do s0.68  As the joint judgment 
equates a voluntary "act" with a "willed" act, then it follows that a voluntary "act" is also 
one which is the result of the exercise of free will and decision or the result of choice. 
Whilst a voluntary "act" has these essential characteristics, this analysis of voluntary 

conduct is far too general. It is equally apposite to describe an intentional "act" as an act 
done of one's own free will and by decision or choice. Consequently, their Honours' 

analysis of voluntary conduct thus far again tends to blur the distinction between 

voluntariness and intent. 

Mason CJ, Brennan and McHugh CJ then went on to state that "the notion of the 'will' 
imports a consciousness in the actor of the nature of the act and a choice to do an act of 

65  (1990) 171 CLR 30. 
66  Their Honours said: 

The requirement of a willed act substantially, if not precisely, corresponds with the common law 
requirement that an offender's act be done with volition or voluntarily : cf Timbu Kolian. We shall refer 
to the Code requirement as will and to the common law requirement as voluntariness." : (1990) 171 
CLR 30 at 40. 

67  The first limb of Section 23 of the Criminal Code (Old) is predicated on an archaic concept and 
expressed in equally antiquated language. Section 23 needs to be reformulated to accurately reflect, 
in contemporary language, the nature of the requirement of voluntariness. 

68  1990) 171 CLR 30 at 39: 
"Mrs Falconer is criminally responsible for discharging the gun only if that act were 'willed', that is, if 
she discharged the gun 'of [hen] own free will and by decision' (per Kitto J in Valiance) or by 'the 
making of a choice to do' so (per Barwick CJ in Timbu Kolian)." 
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that nature".69  This statement has to be read in conjunction with their Honours' earlier 

statement: 

In the present case, what is the "act" to which the first limb of s 23 refers? Is it merely a 
muscular movement of the accused's body (the contraction of the trigger finger), or is it the 
discharging of the loaded gun, or is it the entirety which commences with the contraction of 
the trigger finger and ends with the fatal wounding of the deceased? In one sense, it can 
be said that the discharge of a gun is the consequence of a bodily movement of contracting 
the trigger finger. In our opinion, however, a consequence which the bodily movement is 
apt to effect and which occurs contemporaneously with the bodily movement is more 
appropriately regarded as a circumstance that identifies the character of the "act" which is 
done by making the bodily movement: cf per Barwick CJ in Timbu Kolian. Adopting the 
meaning of "act" expressed by Kitto J in Valiance, the act with which we are concerned in 
this case is the discharge by Mrs Falconer of the loaded gun; it is neither restricted to the 
mere contraction of the trigger finger nor does it extend to the fatal wounding of Mr 
Falconer.7° 

These statements made by Mason CJ, Brennan and McHugh JJ in Falconer strongly 
suggest that the requirement for an "act" to be "willed" (that is, voluntary) includes a 

requirement that the actor have knowledge of the character of the "act" in question. This 
analysis further, and substantially, blurs the distinction between voluntariness and intent 

for the following reasons. 

If the relevant "act" is the discharge of the gun, then clearly the "act" consists of far more 
than the mere muscular contractions of the trigger finger, and includes more than the 
pulling of the trigger. The relevant "act" includes the consequences of the muscular 
contractions of the trigger finger and the bodily movement of pulling the trigger.71  It is those 
consequences that Mason CJ, Brennan and McHugh JJ would regard as circumstances 
that identify the character of the 'act' which is done by making the bodily movement.72  The 
nature of the "act" done by the person who pulled the trigger would also depend upon the 
surrounding circumstances: whether the gun was loaded, or was being pointed skywards 

or being pointed towards another person. Again their Honours would regard these 

circumstances as circumstances identifying the character of the "act".73  

If the relevant "act" is discharging a firearm (as was the case in Falconer), then, according 

to Mason CJ , Brennan and McHugh JJ, the "act" would not be "willed" (that is, voluntary) 
unless the actor had knowledge of the "act" being done - an "act" which can only be 
performed if the firearm is loaded. According to their Honours, it would not be sufficient for 

the purposes of satisfying the first limb of s 23 of the Criminal Code (Old) to merely prove 
that the gun discharged when Mrs Falconer pulled the trigger finger. In order for her "act" 

to be "willed" or voluntary it would be necessary to show that at the time she pulled the 

69  (1990)171 CLR 30 at 39. 
70  (1990) 171 CLR 30 at 39. 
71  The pulling of the trigger is itself a consequence of the muscular contractions of the trigger finger. 
72  This thesis prefers to treat such consequences as consequences forming an integral part of the "act", 

rather than as "circumstances" identifying the character of the "act" : see pp  264; 266; 291. 
73 In Part 11 such circumstances were distinguished from consequences of bodily movements forming 

an integral part of an "act' and treated as "circumstances" forming an integral part of an "act" : see pp 
262; 264; 289. 
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trigger she knew the gun was loaded.74  In order for Mrs Falconer's "act" to be "willed" or 

voluntary it would be necessary to prove that Mrs Falconer of her own free will and by 

decision chose to pull the trigger of the gun, knowing that the gun was loaded, that is say, 

that she chose to discharge the firearm.75  

Similarly if the relevant "act" was pointing and firing a gun at a particular person, on the 

analysis undertaken by Mason CJ, Brennan and McHugh JJ the "act" would not be "willed" 

or voluntary unless the accused both knew that the gun was loaded and that he or she 

knew that the person was in the path of the gun being discharged. On this scenario it 

would be necessary to prove that the actor chose to discharge the firearm at the other 

person. 

Intent in one sense connotes knowledge.76  In both of the above situations whether or not 

the actor knew the gun was loaded is a matter that goes to intent, namely, whether the 

actor intended to discharge the gun. Similarly, in the second situation whether or not the 

"act" was intentional depends upon whether the actor knew of the presence of the other 

person in the path of the discharging gun. The introduction of dimensions of knowledge 

into the principle of voluntariness which go beyond a knowledge that muscular 

contractions will, for example, pull a trigger and which extend to the consequences of 

bodily movements and certain circumstances existing at the time of the movement 

trespasses upon the domain of intent which is a mental state separate from that of 

voluntariness. 

It is difficult to fathom the following observation made by Mason CJ, Brennan and 

McHugh JJ in Falconer: 

Windeyer J added 'some element of intention' to the notion of the will but, with great 
respect, such an addition might cause confusion between will and intent in the Code in 
much the same as voluntariness is liable to be confused with general intent in the context 
of the common law: see He Kaw Teh v The Queen.77  

But with the greatest of respect, their Honours were doing the very thing that they criticised 

Windeyer J for doing. The introduction of dimensions of knowledge into the principle of 

voluntariness not only adds an "element of intention" to the notion of voluntariness, but in 

effect subsumes intent under the voluntariness requirement. 

This approach is consistent with the decision in Duffy v R [1981] WAR 73 where the Western Australia 
Court of Criminal Appeal held that on a charge of wounding which involved striking the victim with a 
glass the relevant 'act" was striking the victim with a fist while holding a glass. The Court concluded 
that if the accused did not know that he was holding a glass, the "act" was not "willed", that is, it had 
occurred independently of the exercise of the will. 

75  (1990) 171 CLR 30 at 40. 
76  This aspect of "intent" is discussed at pp  338-341 352; 389-390. 

(1990) 171 CLR 30 at 39. 

310 



The following passage taken from the joint judgment of Mason CJ, Brennan and McHugh 

JJ in Falconer raises, for the first time, the relevance of inability to control one's actions to 

the requirement of a "willed " or voluntary "act" 

In the absence of some contrary evidence, it is presumed - sub silentio, as Barwick CJ said 
- that an act done by a person who is apparently conscious is willed or done voluntarily. 
That presumption accords with, and gives expression to, common experience. Because we 
assume that a person who is apparently conscious has the capacity to control his actions, 
we draw an inference that the act is done by choice. Keeping steadily in mind that the 
concepts of will and voluntariness relate merely to what is done, it would be an exceptional 
case in which a person, apparently conscious, committed an act proscribed as an element 
in a criminal offence without choosing to do so - or, at the least, without running the risk of 
doing so. (We need not now consider criminal responsibility for the running of a risk of 
engaging in proscribed conduct). The presumption that the acts of a person, apparently 
conscious, are willed or voluntary is an inference of fact and, as a matter of fact, there must 
be good grounds for refusing to draw the inference. Generally speaking, grounds for 
refusing to draw the inference appear only when there are grounds for believing that the 
actor is unable to control his actions. Although the prosecution bears the ultimate onus of 
proving beyond reasonable doubt that an act which is an element of an offence charged 
was a willed act or, at common law, was done voluntarily (Woolmington v Director of Public 
Prosecutions; R v Mullen), the prosecution may rely on the inference that an act done by 
an apparently conscious actor is willed or voluntary to discharge that onus unless there are 
grounds for believing that the accused was unable to control that act.78  

In this passage, their Honours equate willed or voluntary conduct with conduct which is 
under the mental control of the accused. That proposition is beyond challenge. However, 

that proposition has to be read in conjunction with the earlier statements made by their 

Honours concerning the nature of willed or voluntary conduct. The end result is that Mason 
CJ, Brennan and McHugh JJ appear to incorporate in the notion of mental control a 
dimension of knowledge which substantially, if not exactly, equates voluntariness with the 
mental state of intent. That proposition is certainly controversial, and cannot be sustained 
from a criminal jurisprudential perspective. 

It is difficult to fully comprehend the overall effect of the joint judgment of Mason CJ, 

Brennan and McHugh JJ in Falconer. Their Honours appear to be saying that the first limb 
of s 23 of the Criminal Code (Old) which deals with the requirement of "willed conduct" 

does not necessitate proof of "intent". In other words, a "willed act" does not correspond to 

an intentional act. If that is the effect of the joint judgment, then there is a missing link in s 
23 of the Criminal Code (Old). That missing link is the mental state of intent which is 

applicable to not only "events", but also to "acts". The second limb of the section only 
deals with the application of intent to "events". As the first limb does not require an "act" to 

be intentional, then there is no requirement anywhere in the section that an "act" must be 

intended in order to attract criminal responsibility. 

However, it is by no means clear that the effect of the decision is to exclude from the 

requirement of voluntariness the element of intention. If, despite contraindications found in 

the early part of the joint judgment, the final effect of the decision is to equate 

78  (1990) 171 CLR 30 at 40. 
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voluntariness with intent, then s 23 of the Criminal Code (Old) fails to draw the vital 
distinction between voluntariness and intent. 

It should be noted that in Falconer, Deane and Dawson JJ gave a joint judgment, with 

Toohey and Gaudron JJ delivering separate judgments. 

Deane and Dawson JJ did not analyse the notion of voluntariness at all, and their joint 

judgment can in no way be regarded as either expressly or tacitly supporting the view that 

voluntariness involves dimensions of knowledge. 

Although Toohey J discussed the principle of voluntariness in general terms (at 67-69), 
there is nothing in his separate judgment that could amount to an endorsement of the 

analysis of voluntariness undertaken by Mason CJ, Brennan and McHugh JJ in their joint 
judgment. 

Similarly, Gaudron J discussed (at 81, 85) the notion of voluntariness in only very general 

and orthodox terms, and her separate judgment cannot be seen as either expressly or 
tacitly giving approval to the view taken by Mason CJ, Brennan and McHugh JJ. 

In light of the fairly radical analysis of voluntariness undertaken in the joint judgment of 

Mason CJ, Brennan and McHugh JJ and the more conventional treatment of the principle 
of voluntariness by the remaining members of the Court, Falconer leaves the general law 
in relation to voluntariness in an uncertain state: the legal status of the view that 
voluntariness involves elements of knowledge as well as mental control remains to be 
settled. More specifically, it leaves the meaning of the first limb of s 23 of the Queensland 

Criminal Code unsettled. What is precisely meant by the phrase "an act or omission which 
occurs independently of the exercise of the will"? Is the meaning of that phrase confined 

to the notion of mental control without importing any element of intent? Or does it 

encapsulate a hybrid concept covering both the notion of mental control and intent, without 
defining their respective boundaries? 

Falconer is a most unsatisfactory case. But that is largely accounted for by the very 

elusive concept upon which the first limb of s 23 of the Code is predicated. 

Section 23 directs a court to identify the relevant "act" or "omission" constituting the 

offence so that it knows what particular "act" or "omission" must be found to have been 

"willed". Following that directive, the Court in Falconer concluded that the relevant "act" 
was not restricted to the mere contraction of the trigger finger but extended to the 

discharge of the loaded gun. According to the first limb of s 23 Mrs Falconer would not be 

criminally responsible for the discharge of the loaded gun if that "act" occurred 

independently of the exercise of her will. 
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The Court then equated the requirement in the first limb of s 23 with the common law 

requirement of voluntariness which has been traditionally understood (and quite correctly 

so) as being concerned with the ability to control one's actions or mental control.79  The 

principle of voluntariness is fairly easy to apply to basic actions such as muscular 

contractions and bodily movements. A person has mental control over a basic action if that 

action is controlled and directed by the person's mind. Mental control does entail an 

element of knowledge, but it is of a very fundamental nature. In order to exercise control 
over a basic action a person must know that at the time the action is being performed a 

part or parts of his or her body are moving in a particular way or direction.80  The person 

must also know that he or she has the power to direct that part or parts of the body in that 

way or direction.81  

However, difficulties arise when one is asked to extend the requirement of voluntariness to 

complex actions such as the discharge of a loaded gun.82  In order for the act of 

discharging a loaded gun to be under one's mental control one must have a state of 

knowledge that transcends the level of knowledge that a person must possess in order to 
have mental control over a basic action such as pulling the trigger of a gun. The requisite 

level of knowledge must be extended to knowledge of the nature of the "act" being done. 
In order for a person to have mental control over the act of discharging a loaded gun it is 
essential that the person know that the gun is loaded. In the absence of such knowledge, 
the complex act of discharging a loaded gun cannot be said to have been under that 
person's mental control. But knowledge or the absence thereof at this level is a matter that 

more properly goes to intent, that is to say, the intent with which a voluntary basic action is 

done.83  

If the requirement of voluntariness is extended to complex actions, then it is possible in a 
given case for the actor to have mental control over the basic action comprising the "act", 
but to lack mental control over the complex action. For example, a person may have 

mental control over the basic action of pulling the trigger of a gun,84  but lack mental control 
over the complex act of discharging a loaded gun because he or she did not know the gun 

was loaded. The situation of a person pulling the trigger of a gun merely to frighten 
another person without any intention of shooting that other person is easy to imagine, and 

is consistent with the extended application of the principle of voluntariness to complex 

"acts". 

The Court understood voluntariness in these very terms. 
80  See pp  38-39. 
81  See again pp 38- 39. 
82  If the requirement in the first limb of s 23 of the Criminal Code (Old) is equated with the requirement of 

voluntariness, then the section requires the voluntariness requirement to be extended to the act of 
discharging the loaded gun. 

83  Although mental control at this stage is still an operative principle, the issue is whether or not the mind 
is controlling the situation through the formation of intent. 

84  The person knows that he or she has the power to direct movement of his trigger finger in a particular 
way, and at the relevant time knows that his trigger finger is being moved in a particular way. 
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By extending the principle of voluntariness to complex actions, one is left with the 

possibility that part of an "act" (the basic action comprising the "act") is voluntary and the 

other part of the "act" (the complex action constituting the "act") is involuntary. It makes 

better sense to confine the principle of voluntariness to the basic action comprising the 

relevant "act" and to apply the mental state of intent to the complex action which in part 

constitutes the "act". In other words, in order to attract criminal responsibility, the "act" 

(consisting of both a basic action and a complex action) must be both voluntary and 
intentional. 

In Falconer, the Court interpreted the very elusive concept upon which the first limb of s 23 

of the Code is predicated as importing the common law principle of voluntariness. In their 

joint judgment, Mason CJ, Brennan and McHugh JJ fell into error in concluding_that the 

requirement of voluntariness incorporated sophisticated elements of knowledge which 

eclipse, either partly or totally, the separate mental state of intent. Their Honours 
compounded the error by denying that the dimensions of knowledge that it attached to the 
voluntariness requirement imported any element of intent, when in fact that was their very 

import. In practical terms, however, the application of the voluntariness requirement as 
expressed by their Honours would require any "act" to be both voluntary and intentional. 
However, what we are left with is a very unsatisfactory decision based on an erroneous 

conceptual analysis, largely induced by the very elusive concept of "willed conduct". 

Their Honours could, however, have placed alternative interpretations on the first limb of s 
23 of the Code. 

Mason CJ, Brennan and McHugh JJ could have expressly stated that, in order to attract 
criminal responsibility under the first limb of s 23, the "act" or "omission" had to be both 
voluntary and intentional as in s 13 of the Criminal Code (Tas). This would have been 
tantamount to their Honours equating "willed conduct" with voluntary and intentional 

conduct. However, the concept of the "will" does not readily lend itself to such an analysis. 
When we think of conduct having been "willed" we are naturally inclined to think of 

conduct which is voluntary. Presumably, their Honours were influenced by that natural 
inclination. 

A second alternative interpretation would be to treat the first limb of s 23 as imposing a 

voluntariness requirement upon the basic action or actions comprising an "act". According 
to this interpretation, there is a direct correlation between the meaning of the word "act" in 

the first limb and the nature of the mental state which is negatively expressed in the 

phrase "occurs independently of the exercise of the will". If the word "act" is interpreted in 

the narrow sense as referring to mere muscular contractions and bodily movements, then 

that dictates the meaning to be given to the phrase "occurs independently of the exercise 

of the will". In other words, the phrase imports the notion of voluntariness which is the 

mental state traditionally applicable to "acts", narrowly described in terms of muscular 
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contractions and bodily movements. Conversely, if one interprets the first limb of s 23 as 

importing a requirement of voluntariness, then that dictates the meaning to be accorded to 

the word "act" as used in the section, that is say, "act" is interpreted in the narrow sense. 

However, this second interpretation of the first limb of s 23, which is based on a reciprocal 

relationship between the physical and mental elements of the provision, is problematical. 

First, it is equally open to rely upon a reciprocal relationship to yield a different result. If the 

word 'act" is interpreted in the wider sense to include complex actions, then the nature and 

the scope of the mental state prescribed in the first limb is correspondingly widened. As 
we have seen above the result would be to introduce into the requirement of "willed 

conduct" elements of intent. 

Secondly, and a major problem with the second interpretation, is that the narrow view of 
"act" runs contrary to judicial opinion as to the meaning of "act" in the Code jurisdictions.85  

Moreover, the narrow view of "act" does not match ordinary language nor the dynamics of 

human action.86  The adoption of the narrow view of the meaning of "act" in the first part of 
s 23 creates other problems. How does the criminal law deal with complex actions? Are 

complex actions to be treated as an "event" within the meaning of the second limb of s 23, 
in which case they are to governed by the mental state implicit in the defence of accident? 

Or are complex actions to be treated as a "state of things", in which case they are left to be 
governed by the provisions of s 24 of the Code? 

The answer is to treat complex actions as part of the definition of an act". In order to 

attract criminal responsibility an "act" should be both voluntary and intentional. The 
operation of s 24 of the Queensland Code should be confined to the circumstantial 

elements of offences, namely, a "state of things". 

The inescapable conclusion is that the first limb of s 23 of the Queensland Criminal Code 
provides a most unsatisfactory vehicle for the attribution of criminal responsibility. The 
alignment of the elusive mental state associated with the exercise of the will with "acts" 
introduces confusion and uncertainty into the criminal law. One need look no further than 

the Court's ambivalent interpretation of the first limb of s 23 of the Queensland Code in 

Falconer. 

Whilst it is accepted that there is a reciprocal and complementary relationship between 

"acts" and accompanying mental states, according to that relationship the mental state 

applicable to basic actions forming part of an "act" or an "omission" is that of voluntariness, 

and the mental state applicable to that part of complex actions over and beyond their basic 

action component is that of intent. Once it is accepted that an "act" can consist of a basic 

85  Falconer (1990) 171 CLR 30. 
86  See pp 247-254. 
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action and a complex action, it can be seen, as a matter of logic and common sense, that 

each part of the "act" attracts a different mental state. Conversely, if one starts with the 

proposition that in order to attract criminal responsibility an "act" must be both voluntary 

and intentional, then the nature of an "act" falls into place, that is, it can consist of both a 

basic action and a complex action. 

Voluntariness, as a mental state, should be confined to the performance of basic actions.87  
Accepting that "acts" may be constituted by both basic actions and complex actions, an 

"act" is voluntary when the basic action or actions comprising the "act" is under the mental 

control of the actor. A basic action is under a person's mental control if that action is being 

controlled or directed by his or her mind. A basic action is being controlled or directed by 
the mind of a person if, at the time he or she did that action, that person is (a) conscious 

and (b) suffering from no mental or physical disability or impediment preventing exercise of 
control over that basic action.88  

The discussion thus far has centered upon the application of the requirement of 
voluntariness to 'acts". However, voluntariness, as a mental state, is equally applicable to 

"omissions", though its application has been largely ignored in the criminal law and 
criminal jurisprudence. 

The issue of voluntariness in relation to "omissions" requires a different analysis to that 
applicable to voluntary "acts". Hart's criticism of Austin's theory of voluntary conduct 
provides the contextual background.89  Hart rejects Austin's theory of voluntary conduct on 
a number of grounds, one of which is that it ignores the question of voluntary omissions 
which are in a different category to voluntary acts: 

87  Cf the view taken by Yeo that "voluntariness is only concerned with basic act descriptions such as 
finger-moving and pelvic thrusting which are caused by D's free will": Yeo S, "Voluntariness, Free Will 
and Duress" (1996) 70 Crim LJ 304 at 306. Yeo goes on to say that voluntariness does not extend to 
more complex act descriptions such as killing or rape. Presumably, intention is the mental state 
applicable to complex act descriptions. 
This analysis wrongly suggests that there are two classes of "act", " basic acts" and "complex acts" 
when, in fact, there is a single category of "act" which may be constituted by a "basic actions" or 
actions alone, but which is invariably made up of a basic action or actions and a complex action. It is 
far more accurate to describe bodily movements such as finger-moving and pelvic-thrusting as "basic 
actions" rather than "basic acts". 
Yeo's analysis is also misleading in that it states that the applicable mental state in relation to "basic 
acts" is voluntariness, while suggesting intention is the applicable state of mind in relation to "complex 
acts". The fact is that both states of mind are the applicable mental states in relation to "acts", as a 
single category. Furthermore, due to its failure to view the constituent elements of an "act" in terms of 
"basic actions" and "complex actions", Yeo's analysis is incapable of explaining the important 
reciprocal and complementary relationship between "acts" and the mental states of voluntariness and 
intention. Yeo's analysis also impedes a proper understanding of intention as a mental state 
cumulative upon that constituted by voluntariness: see pp  299; 341-356. 

88  This analysis is consistent with the argument advanced in Part 1 that voluntariness is a mental state 
which imputes personal responsibility for one's conduct: pp  38-40. This conception of voluntariness 
accommodates both types of involuntary conduct, that is, unconscious involuntary action and 
conscious involuntary action. 

89  Hart H.L.A, Punishment and Responsibility (Oxford University Press, Oxford, 1968), pp  101, 106 and 
108. 
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For the doctrine defines what is involuntary as a muscular contraction of movement which 
occurs without the preceding volition or desire for it.....where someone owing to a sudden 
descent of paralysis or a coma simply fails to do something which he is required to do (eg 
stop at a traffic signal) we cannot express what is defective by saying that a muscular 
movement of contraction has occurred without a desire for it; ex hypothesis in the case of 
omissions no muscular movement or contraction need occur... Moreover we cannot 
rescue the theory from this difficulty by amending it generously to mean that omissions are 
voluntary if the failure to contract the muscles so as to do the action required was caused 
by a desire not to contract the muscles and involuntary if it was not so caused. This would 
have very unwelcome consequences for legal responsibility: for the only omissions which 
would then be culpable would be deliberate omissions." We could only punish those who 
failed to stop at traffic lights if they deliberately shot the lights. Yet it is clear from Hill v 
Baxter, it is certainly the law that at least some forms of non-deliberate inadvertent 
omission91  to conform to a traffic signal are punishable; and generally throughout the law, 
we would surely wish to distinguish the inadvertent omission of the ordinary healthy man 
from the omission of the man suddenly paralysed or suffering from a stroke. Yet the theory 
cannot help us to make this distinction for, in neither case, is there any 'volition' or desire to 
make (or, in the amended version, to omit) muscular movements.... 

Omissions must, I think, be catered for separately, though this can and should be done in a 
way which reveals that their voluntary or involuntary character depends on the same 
general principle as positive interventions. When a man fails to do some positive action 
demanded by the law, his failure to act is involuntary if he is unconscious and so unable to 
do any conscious action, or if, though conscious he is unable to make the particular 
muscular movements required for the performance of actions demanded by the law. In the 
case of omissions it is this ability which the Austin ian theory misrepresents as an absence 
of desire for muscular movements. Plainly, abilities and desires are different, and the latter 
seems irrelevant here.92  

It is clear that in the case of omissions, a different analysis may be required of the 

voluntariness requirement. Although in the case of some omissions - intentional or 

reckless omissions - the voluntariness or otherwise of the "omission" depends upon the 

person exercising mental control over his or her actions, that is not the case with respect 

to negligent omissions. In the latter case, the voluntariness of the omission depends upon 

whether the accused had at the relevant time the capacity to exercise mental control over 

such basic action or actions which he or she omitted to perform. In order for an "omission" 

to be voluntary, the person must, at the time of the "omission": (a) have been conscious 

and (b) not have been suffering from any mental or physical disability or impediment 

preventing him or her from exercising control over any basic action or actions omitted to 

be done. 

This analysis of voluntary omissions is capable of accommodating both deliberate and 

non-deliberate omissions, that is, negligent omissions and omissions grounded in strict 

liability. 

90  See pp 43-44 for a discussion of deliberate and advertent omissions. 
91  See pp 51- 52 for a discussion of these types of omissions. 
92  Hart, n 89, pp  100, 101 and 106. 
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D. THE CODE'S TREATMENT OF VOLUNTARINESS IN RELATION TO "ACTS" 

It is now proposed to critically examine and evaluate the various vehicles by which the 

principle of voluntariness might be dealt with in the Criminal Code (NT). 

1. The first possibility: only voluntary actions amount to an "act" 

There is a body of philosophical opinion that holds that the physical actions of a person 

are only considered to be an "act" if they are accompanied by volition. 

According to Mill, a bodily movement is an action93  if it is caused by some mental state of 

desire, intention or volition. He couched his view of an "action" in the following terms: 

What is an action? Not one thing, but a series of two things: the state of mind called a 
volition, followed by an effect. The volition or intention to produce the effect is one thing; 
the effect produced in consequence of the intention, is another thing. The two together 
constitute the action. I form the purpose of instantly moving my arm; that is a state of mind: 
my arm (not being tired or paralytic) moves in obedience to my purpose; that is a physical 
fact, consequent on a state of mind. The intention followed by the fact... is called the action 
of moving my arm.94  

In a similar vein Holmes considers the term "voluntary act" to be redundant in that an "act" 

always involves volition: 

An act... imports intention... A spasm is not an act. The contraction of the muscles must be 
wi lied 

According to this view, if there is no volition there may be action, but there is no act.96  In 

other words in order for there to be an "act" there must be voluntary action.97  

However, the philosophical view that volition is a necessary element of an "act" has not 

been reflected in the criminal law nor its doctrine. The American Model Penal Code 

(1962) states that "a person is not guilty of an offense unless his liability is based on 

conduct which includes a voluntary act or the omission to perform an act of which he is 

physically capable". 98  Furthermore, there are many instances in Anglo-American criminal 

MW J, A System of Logic (Longman Group, London, 1965), p 35. 
Mit, n 93, p  35. 
Holmes O.W,The Common Law 54 (1881), p 91. 

96  This comment is made by K.W Saunders in his article " Voluntary Acts and the Criminal Law: 
Justifying Culpability based on the Existence of Volition" (1988) 49 University of Pittsburgh Law 
Review 443 at 443-444, ni. 
Gianville Williams says that lawyers often speak of a voluntary act, meaning only that it was willed. 
But according to Glanville Williams there is no need to call it voluntary because "every act is by 
definition willed" Williams G,Textbook of Criminal Law (2nd  ed, Stevens and Sons, London, 1983) p 
148. 

98  Model Penal Code s 2.01. 
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law where courts have either appeared to adopt the "act/voluntary act" dichotomy or 

expressly done so for purposes of determining criminal responsibility. 

In Bratty v Attorney-General for Northern Ireland 11  automatism was defined as 

"unconscious, involuntary action, and is a defence because the mind does not go with 

what is being done". This statement suggests that an action is still an action, although it is 

done involuntarily. If an action is equated with an "act", then Bratty supports the 
"act/voluntary act" dichotomy: an "act" is an act although it is done involuntarily.100  

In the same case, Lord Denning gave more direct recognition to the "act/voluntary act" 

dichotomy when he remarked that "no act is punishable if it is done involuntarily".101  

In R v Cottle102  automatism was defined as being "action without volition" which leads to 

an acquittal "unless the Crown, in discharge of its onus of proof, satisfies the jury that the 
accused did act consciously and with volition". This statement of the law appears to 

equate an "action" with an "act". If there can be an action without volition, then it follows 
that there can be an "act" without volition. The Court in Cottle appears to have adopted the 
"act - voluntary act" dichotomy. 

To digress a moment, there is nothing wrong in equating an "action" with an "act". As the 

detailed analysis undertaken in Part 2 shows, an "act" is not confined to a "basic action" 
(though in certain cases it may be so confined), but may extend, as it invariably does, to 

the performance of a complex action. Therefore, in cases where an "act" is confined to the 
performance of a basic action, the "act" is constituted by that basic action; in cases where 

an "act" embraces a complex action, the "act" is constituted by the performance of both the 
basic action and the complex action. 

In Ryan v R103  Barwick CJ gave more direct expression to the "act/voluntary act" distinction 

In my opinion, the authorities establish, and it is consonant with principle, that an accused 
is not guilty of a crime if the deed which would constitute it was not done in exercise of his 
will to act. 

It is implicit in this statement that a "deed" is something which can exist independently of 
an exercise of the "will to act". In other words, a "deed" can be either "willed" or 

"unwilled".104  

1963] AC 386 at 401. 
100 If, however, an "action" is not to be equated with an "act", then Bratty does not support the 

"act/voluntary act" dichotomy. 
101 [1963] AC 386 at 409. 
102 [1958] NZLR 999 at 1007 and 1013. 
103 (1967) 121 CLR 205 at 216. 
104 In this context "willed" means "done in the exercise of a will to act", and "unwilled" has the contrary 

meaning. 
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An "act" is often equated with a "deed", either in terms of ordinary language or in a legal 

context. 

The Shorter Oxford English Dictionary defines a "deed" as that "which is done, acted or 

performed by an intelligent person. The Collins English Dictionary defines a "deed" as 

"something that is done or performed". 

In Pregelj v Man/son105  Nader J had this to say about the definition of "act" in s 1 of the 

Criminal Code (NT)106: 

The definition of "act" does not greatly assist. 'Deed' is simply a synonym for 'act'. 

However, as will be raised in the next section of this Part, it is arguable that the notion of a 

"deed" assumes the exercise of the will by the doer of the 11act".107  Indeed, the Concise 

Oxford Dictionary defines a "deed" as "anything done intentionally or consciously".108  The 

words "intentionally or consciously" would certainly include the exercise of volition. 

Although it is arguable that voluntariness can be inferred from the definition of a "deed", it 

is clear that in Ryan Barwick CJ did not take such a wide view of a "deed", and treated a 

"deed" as something which could occur independently of the exercise of the will to act. 

Therefore, the statement made by the Chief Justice in Ryan is an instance of judicial 

adoption of the "act/voluntary act" dichotomy. 

In R v O'Connor Barwick CJ stated that "in all crime, including statutory offences, the act 

charged must have been done voluntarily, that is accompanied by the will to do it".109  

More recently, in R v Falconer, the High Court acknowledged the distinction between 

"acts" and "voluntary acts". Mason CJ, Brennan and McHugh JJ stated: 

The first limb of s 23 requires the act to be willed... It follows that, under the Code as under 
the common law, it is the death-causing act which must be willed... 110 

Later in the majority joint judgment their Honours said: 

Mrs Falconer is criminally responsible for discharging the gun only if that act were "willed", 
that is, if she discharged the gun "of (her) own free will and by decision" (per Kitto J in 
Valiance) or by "the making of a choice to do so" (per Barwick CJ in Timbu Kolian). The 
notion of "will" imports a consciousness in the actor of the nature of the act and a choice to 
do an act of that nature ... The requirement of a willed act substantially, if not precisely, 
corresponds with the common law requirement that an offender's act be done with volition, 
or voluntarily ... ln the absence of some contrary evidence, it is presumed - sub silentio, as 

105 (1987) 51 NTR 1. 
106 The Code's definition of "act" equates an "act" with a "deed". 
107 See pp  331-332 
108 It will also be argued in the next section that it is both unnecessary and undesirable to equate an "act" 

with a "deed", inter alia, because of the tendency of the notion of a "deed" to import its own mental 
element: see again, pp 331-332. 
(1980) 146 CLR 64 at 80. 

110 (1990) 171 CLR 30 at 38. 
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Barwick CJ said - that an act done by a person who is apparently conscious is willed or 
done voluntarily.112  

At a Territory level, Angel J gave the jury the following direction in R v Breedon:113  

one of the matters that the Crown seek to prove in this case is a voluntary act, and it is 
important that you understand what is meant by voluntary. When we say that an act is 
voluntary, what is meant is no more than that it is the act of the will of the person in 
question ; in this case, the act of the will of the accused. 

Obviously, when you think about it, a person ought not to be punished for an act that was 
not the result of his or her will to act. That is, if it is involuntary, an act done by the muscles 
without any control of the mind, such as a spasm or a reflex action or a convulsion, or an 
act done by a person who is not conscious of what he or she is doing; that is, some 
accidental act such as an act - or an act done while suffering from concussion of 
sleepwalking, that sort of thing is not a voluntary act. 

In Jimenez v R114  the majority constituted by Mason CJ, Brennan, Deane, Dawson, 

Toohey and Gaudron JJ appear to have accepted the "act/voluntary act" distinction, 

holding that involuntary actions (which the Court appears to have equated with 

"involuntary acts") cannot found criminal liability.115  

The line of legal authority which maintains the "act/voluntary act" dichotomy is 

conceptually sound. A distinction can be sensibly drawn between "acts" on the one hand 

and "voluntary acts" on the other. Furthermore, unless such a distinction is drawn by the 

criminal law the process of attributing criminal responsibility to human conduct would 

become unwieldily and ultimately unworkable. 

A number of examples based on ordinary life experiences can be used to refute the 

proposition that volition is an essential characteristic of an "act". 

Take the common but complicated activity of driving a motor vehicle. The action of 

"driving" requires the physical presence of a person in the driver's seat, performing basic 

actions such as pushing one's foot down on the accelerator, turning the steering wheel, 

and applying one's foot on the brake. However, there is nothing wrong with the concept of 

either the "unconscious driver" or "unconscious driving". A number of commentators and 

judges have recognised the concept to varying degrees. 

After reviewing cases such as R v Spurge116  and Hill v Baxter 7  which acknowledged that 

there may be cases where a person could not be said to be driving at all, John Fisher 

concluded: 

111 In R v Ryan (1967) 121 CLR 205 at 213-215 Barwick CJ stated that "will" relates to the deed (that is, 
the act) done, the doing of which is ordinarily presumed to have been willed. 

112 (1990) 171 CLR 30 at 39 and 40. 
113 Transcript of trial proceedings 15 May 1995, p8. 
114 (1992) 173 CLR 572. 
115 As noted by Lanham, the majority seemed to have no difficulty with the notion of an act of "driving" by 

an unconscious person : Lanham D, "Involuntary Acts and the Actus Reus" (1993) 17 Crim U 97 at 
99. 

116 [1961] 2 All ER 688. 
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This seems anomalous. Driving is occurring, and its occurrence is due to the physical 
presence of the driver, although the driver's mind may not be functioning at a high cognitive 
level. It would , however, be acceptable to say that someone is "not driving" if all we mean 
by that is that the accused is not voluntarily responsible for the act of driving, rather than 
using that expression to try to deny that the act of driving ever occurred.118  

The observations made by Fisher are very much to the point. If a bystander sees a person 

occupying the driver's seat of a moving motor vehicle, then that observer is entitled to 

draw an obvious and irresistible inference that the occupant is driving the vehicle. That 
inference is open from the moment a person gets into a vehicle and puts it in motion, and 

remains open up until the time the person stops the vehicle and alights from it. As an 
objective fact - as an observed physical phenomenon - "driving" is occurring, and the 
occupant of the vehicle is a "driver". It may well be the case that the person occupying the 

driver's seat of the moving vehicle is not consciously and voluntarily driving the vehicle, 
but that is a matter which is beyond the observation or perception of the ordinary 

bystander, and which raises a completely discrete issue. Whether or not a person is 

consciously and voluntarily engaged in the "act of driving" is largely a subjective question 
involving the functioning of the individual's mind at a cognitive level, and is not capable of 
being observed as an objective physical fact. A number of hypothetical situations will help 
to bring home the point. 

In Hill v Baxter119  Pearson J alluded to a number of scenarios involving the driver of a 
motor vehicle. The first is where a person in the driver's seat is having an epileptic fit, so 
that he is unconscious, and there are merely spasmodic movements of his limbs. In these 

circumstances the person remains the occupant of the driver's seat of a moving motor 
vehicle, seated immediately behind the vehicle's steering wheel. Furthermore, the 
spasmodic movements of the occupant's arms and legs are bound to interfere with the 
occupant's operation of the controls of the vehicle - the steering wheel, the accelerator and 
the brake - thereby determining the direction and speed of the vehicle. To all external 
appearances the vehicle is being driven by the person occupying the driver's seat, even 
though the vehicle may not be seen to be behaving in a normal fashion. The mere fact that 

basic actions performed by the occupant of the vehicle in relation to the vehicle's control12° 
may not be consciously directed or voluntary does not detract from the performance of 

those basic actions which ordinarily constitute the activity of "driving". 

A second scenario involves the onset of some disease which reduces the occupant of the 
vehicle to a state of coma, thereby rendering the occupant completely unconscious. Once 

again the person is physically in the driver's seat and behind the wheel of a moving motor 

117 [1958] 1 QB 277. 
118 Fisher J, "Voluntariness - The Missing Link" (1985) Auckland University Review 1 at 7. 
119 [1958] lOB 277. 
120 These basic actions may include the following: (1) turning the steering wheel abruptly or indeed taking 

one's hands off the wheel (2) abruptly applying the brakes or failing to apply them at all; and (3) 
flooring the accelerator. 
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vehicle. To all external appearances the person behind the wheel is driving the motor 

vehicle, even though that person may be unconscious at the time, and the direction and 

speed of the vehicle is not being controlled by that person. 

A third scenario is where the occupant is stunned by a blow on the head from a stone 

which passing traffic has thrown up from the roadway. Similarly, to the innocent bystander 

the person behind the wheel is for all intents and purposes driving the vehicle, even 

though unbeknown to him or her the occupant of the vehicle is not consciously dictating 
the speed and direction of the vehicle. 

The final scenario involves the vehicle's occupant being attacked by a swarm of bees with 

the consequence that the occupant is for the time being disabled and prevented from 

exercising any directional control over the vehicle, and any movements of his arms and 

legs are solely caused by the action of the bees. This is very similar to the first scenario, 
and the observations made thereto are also relevant to this final hypothetical situation. 

In all of the above scenarios, the occupant of the vehicle can, in an objective sense, be 
regarded as being the driver of the vehicle, even though his or her mind may be 

functioning at a very low cognitive level. The activity of "driving" encompasses all matters 

which are connected with the management and control of a car by a driver when it is being 
driven. The presence of a person in the driver's seat, behind the wheel of a motor vehicle, 
is a sine qua non with respect to the activity of "driving". That person carries the 
nomenclature of "driver", it being his or her function to manage and control the vehicle 
which is being driven. The fact that during the course of driving the driver may suffer from 
an epileptic fit, go into a coma , be stunned by a blow from an airborne object or disabled 
by a swarm of bees, any of one which may dramatically affect his mental faculties and 
reduce his capacity to manage and control the vehicle, does not mean that the person 

occupying the driver's seat ceases to perform the role of a "driver" or that "driving" is no 
longer occurring. Whether or not the person's capacity to manage and control the vehicle 

at a particular time, in other words whether or not the person consciously and voluntarily 

drove the vehicle, goes to the separate issue of whether or not the person was, as Fisher 
says, responsible for the act of "driving". It is a fundamental principle of the criminal law 
that a person must be found responsible for his or her actions.121  That principle is 
expressed in the basic requirement of voluntariness. 

In all of the above scenarios the occupant is momentarily disabled from performing the 

normal activities associated with the act of driving, and has prior to the occurrence of the 

disabling incident been engaged in the act of driving a motor vehicle. But what of the 

following hypothetical situation: the hands of a dead body or a dummy are taped to the 

wheel of a motor vehicle which is set in motion by another person. This hypothetical case 

121 This is the cornerstone of the theory of criminal wrongdoing advanced in Part 1 
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does not undermine the argument advanced here which is predicated upon a momentary 

lapse or deviation from an antecedent act of driving. Quite apart from the fact that 

deceased persons and dummies are not subject to the sanctions of the criminal law, the 

subject could not be sensibly viewed as having, at any time, engaged in the activity of 

driving a motor vehicle, even in terms of the basic actions that go to make up the complex 

act of driving. The threshold requirement of "act" could not be viewed as having been 

satisfied. 

In Jimenez v R122  Mason CJ , Brennan , Deane, Dawson, Toohey and Gaudron JJ do not 

appear to have taken the view that it is impossible to drive whilst asleep.123  They merely 

adopted the doctrinal proposition that driving whilst asleep does not constitute a voluntary 

act.124  The adoption by the majority of the view of King CJ in Kroon v R, in particular their 

approval of the Chief Justice's expression, "driving whilst asleep", suggests that the High 

Court had no difficulty with the notion of an "act" of driving by an unconscious person.125  

In Jimenez v R McHugh J gave qualified support to the concept of "unconscious driving" 

and the "unconscious driver". His Honour's observations were made explicitly contingent 

upon a momentary lapse or deviation from an antecedent act of driving: 

The concession by the Crown that a person who is 'asleep' cannot drive in a manner 
dangerous to the public is debatable. For the purpose of s 52A and other laws regulating 
the driving of vehicles, I think that it is least arguable that, upon the proper construction of 
such legislation , a vehicle is 'being driven' by a person if he or she falls asleep at the 
wheel of the car 'for a second' , as the applicant alleged he did on the this occasion. No 
doubt it would be inconsistent with the ordinary usage of the word 'driving' to contend that a 
person is driving while slumped over the steering wheel. Nevertheless, I do not think that it 
is inconsistent with ordinary usage to say that a person is 'driving' a vehicle during a period 
in which he or she drifts off to sleep momentarily while remaining upright in the driver's seat 
with his or her hands and feet on the controls. A vehicle is 'being driven' by a person when 
'he is in the driving seat or in control of the steering wheel and also has something to do 
with the propulsion'. It is a matter of degree whether a person who has 'dozed off' has 
functioned at such a low cognitive level for such a length of time that it can fairly be said 
that the vehicle was no longer 'being driven' by that person. In some cases, the loss of 
consciousness of the driver may be such that it cannot be said that that person was driving 
the vehicle; but in other cases, the loss of consciousness may be so transient that it can be 
said that the vehicle was 'being driven' by that person.126  

122 (1992) 173 CLR 572 
123 See the Commentary by Ian Leader-Elliott on Jimenez v R (1993) 17 Crim LJ 61 at 62. 
124 See Kroon v R (1990) 52 A Crim R 15. In that case, King CJ held at 18 that a person could not be 

found guilty of driving without due care and attention while asleep, "because he is driving the vehicle 
involuntarily and not in consequence of an exercise of the will". 

125 This observation has previously been made by Lanham, n 115 at 99. There, the author notes that the 
notion of an "act" of driving by an unconscious person is supported, at least in the case of Brennan J, 
by the following question put by his Honour to defence counsel during the course of legal argument: 
"Why is not the voluntary act the driving whilst asleep?" 
However, Brennan J is suggesting more than the linguistic proposition that a person can be 
considered to be driving a motor vehicle although they are asleep at the time. His Honour's analysis 
introduces a "state of affairs" (that is, the likelihood of falling asleep) into the characterisation of the 
relevant 'act": the "act" becomes the "act of driving whilst asleep". The significance of the likelihood of 
falling asleep in the context of driving cases is explored at pp  329-330. 

126 (1992) 173 CLR 572 at 586. 

324 



The observations made by McHugh J in Jimenez that in some cases volition is not an 

essential element of an "act" undercuts the doctrinal proposition that the physical actions 

of a person are to be considered "acts" only if they are accompanied by volition. 

Apart from Jimenez, there is judicial authority that recognises that a person who drives 

while asleep or unconscious through epilepsy is nonetheless driving.127  Furthermore, there 

is a body of psychiatric opinion that supports the proposition that driving can take place 

during sleepwalking episodes.128  Lanham, himself, mounts an argument in support of the 

proposition that an act of driving can be performed by an unconscious person: 

What about 'driving'? Clearly it is a more complex notion than killing, and certainly in the 
context of motor vehicles normally conjures up some deliberate act on the part of the 
driver. But we must not take the usual for the universal. Outside the context of motor 
vehicles, there is nothing in the word 'driving' which requires a conscious act. A strong 
wind may drive a pedestrian into the road or for that matter a car onto the pavement. Even 
if we think of driving a car in terms of using its own power of propulsion, it is quite possible 
to imagine a case of driving by some kind of computerised device which is not even 
subjected to remote control at the time of collision. Planes on automatic pilot provide some 
kind of analogy. If driving does not necessarily involve conscious thought or action, the way 
is clear to recognise that those who are asleep may yet be driving... Even McHugh's 
example of the driver slumped unconscious over the steering wheel could be regarded as 
one of driving, once the requirement of a conscious and voluntary act is eradicated from 
the definition.129  

Quite apart from the academic arguments that support the distinction between driving a 

vehicle and driving it involuntarily, there are compelling practical reasons for maintaining 

the "act/voluntary act" dichotomy. In Jimenez McHugh J said that it is a matter of degree 

whether a person has functioned at such a low cognitive level for such a length of time that 

it cannot be said that the actions of the person constitute an "act". That analysis seems to 

require courts to embark upon a judicial inquiry into a person's level of mental functioning 

in order to determine whether that person's actions qualify as an "act". Surely, as a matter 

of practicality, it makes good sense at the outset to treat the person's actions as an "act", 

and then go on to consider whether that "act" was voluntary. 

An analysis of other human activities such as killing shows that many actions performed 

by human beings do not have to be consciously and voluntarily done in order to qualify as 

"acts". However, in order for the "act" to belong to the person - in other words for the "act" 

to be his or her "act" - the "act" must be consciously and voluntarily done by that person.130  

127 Broome v Perkins (1987) 85 Grim App R 321; People v Freeman 142P. 2d. 435 (1943). The former 
case is mentioned by Leader-Elliott, n 123 at 62. The latter case is referred to by Lanham, n 115 at 
100. 

128 Lanham, n 115 at 100 where the author refers to the work of Doctors C.H. Schenk and M.W. 
Mahowald of the Minnesota Regional Sleep Disorders Centre (1992) 32 Med, Sci and Law 86-87. 

129 Lanham, n 115 at 100. 
130 This lies at the very heart of the "act-voluntary act" dichotomy. In Turnbull (1943) 44 SR 108 at 109 

Jordan CJ gave expression to the dichotomy in the following terms: 
"A person is never regarded as criminally liable for an act which, although physically the act of his 
body, was done while his mind was in so abnormal a state that it cannot be regarded as his act at all, 
eg, if he was sleepwalking, or so young, or so insane, as to be incapable of knowing that he was 
acting or the nature or quality of his act." 
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Take for example, the "act of killing". First, ordinary usage of the word "kill" does not import 
an element of volition .131  As Lanham himself says, "killing requires no state of mind so that 
one can kill in one's sleep or while out of control".132  The fact that inanimate objects or 
impersonal events are capable of killing provides further proof that volition is not a 
necessary element of the "act of killing".133  

Lanham suggests that some forms of human activity, however, do not lend themselves to 

the "act/voluntary act" dichotomy. He gives as an example the notion of possession. He 

says that this notion "could plausibly include a mental element as a matter of ordinary 

language and does so as a matter of current Australian law".134  By way of example, he 
says that both in a linguistic and legal sense a person could not be said to possess a 

packet of drugs, which had been placed beside him or her, merely because he or she 
rolled over on top of it in their sleep.135  However, Lanham's argument that cases of 
"possession" undermine the "act-voluntary act" dichotomy cannot be sustained. The flaw in 

the argument is to be found in the author's introductory statement: "some words used to 
describe the actus reus of a crime have no linguistic dependence on the notion of a 
voluntary act". 136  The actus reus is not confined to the performance of an "act" : in relation 
to certain offences it extends to a proscribed state of affairs. It is wrong to conceive of 

"possession" in terms of an "act", and it is artificial to treat it as such.137  "Possession" is 
more appropriately characterised as a "state of affairs".138  Possession is concerned with 
"the relationship between a person and an object, one which, broadly speaking, gives 
control over the object".139  Although liability for a "state of affairs", such as being in 
possession of a proscribed substance, will depend upon proof of voluntariness, that is to 
say the "state of affairs" is one over which the accused is capable of exercising control14°  

131 This point is made by Lanham, n 115 at 100. There the author states that the word "kill" has "no 
linguistic dependence on the notion of a voluntary act 

132 Lanham, n 115 at 100. He gives the specific example of a sleeping person who rolls over in her sleep 
and suffocates a baby in the same bed. He says that the sleeping person can be properly said to have 
killed the baby. 

133 Lanham, n 115 at 100. There the author gives as an example a person being struck and killed by 
lightning. Similarly, a person might be struck and killed by a falling tree. In both cases, inanimate 
objects have killed a human being , but because those objects lack human intelligence the "act" of 
killing has occurred without the exercise of volition. In both instances the "act of killing" cannot be said 
to be the tree's "act" or the lightning's "act". 

134 Lanham, n 115 at 100. The author cites He Kaw Teh v The Queen (1985) 157 CLR 523 as reflecting 
the current state of the law. 

135 Lanham, n 115 at 100. 
136 Lanham, n 115 at 100. 
137 See for example the contrived definition of "possession" as an "act" in the Model Penal Code of the 

American Law Institute, Proposed Official Draft, s 2.01(4): " Possession is an act... if the possessor 
knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient 
period to have been able to terminate his possession." 

138 See p  280. See also the following observation made by Leader-Elliott: 
"Liability for a 'state of affairs' is an expression derived from the judgment of Brennan J in He Kaw 
Teh. The state of being in possession of something is the most frequently encountered example in 
which a state of affairs counts as a physical element of a crime." : Leader-Elliott I, The Commonwealth 
Criminal Code-A Guide for Practitioners, pp 25, 27. 

139 Gillies, n 10, p  794. 
140 See p  60 where it was argued that voluntariness, as a fault element, is not confined to acts and 

omissions, but can also extend to a state of affairs. 
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together with knowledge of the existence of the object, the notion of possession does not 

have a linguistic dependence upon either of these mental elements. The possession" 

example put forward by Lanham, rather than undermine the "act-voluntary act" distinction 

establishes a "state of affairs/voluntary state of affairs" dichotomy. 

There are practical reasons for taking this approach to a "state of affairs". As a matter of 

practicality, it is preferable to treat the situation as a "state of affairs" at the outset, and 
then to proceed to determine whether it was accompanied by the prescribed mental 

elements rather than to conduct an inquiry into whether the requisite mental components 

are present as a prerequisite for finding the existence of a proscribed "state of affairs". 

The preceding analysis shows that the "act/voluntary act" dichotomy accords with ordinary 

human experience and ordinary usage of the English language. However, does that 

provide sufficient reason for the criminal law drawing the distinction between "acts" and 
"voluntary acts"? 

The distinction can be justified on fundamental grounds.The criminal law is primarily 
concerned with the regulation of human activity.141  Ideally, the criminal law should be 
intelligible and accessible to all who are subject to its operation so that individuals are best 
able to make their daily activities conform with the requirements of the law. That means 
that the law should, wherever possible, define human activity in such a way that it accords 
with ordinary human experience and ordinary usage of the English language. The 
treatment of volition as an essential ingredient of an "act" such that only a voluntary "act" 

qualifies as an "act" is far too abstract to be readily understood by most of those who are 
subject to the criminal law. The proposition that only those "acts" which are done 

voluntarily can found criminal responsibility is more likely to be readily understood 

because that proposition accords more with ordinary human experience and ordinary 
linguistic usage. 

From a theoretical perspective, the notion of criminal wrongdoing developed in Part 1 

requires that voluntariness be treated not only as a separate requirement but as a mental 
element, that is, a fault element.142  The treatment of volition as a fault element is 
consistent with ordinary human experience and the ordinary usage of the English 
language. 

There is a further reason why the criminal law should recognise the "act/voluntary act" 

dichotomy. A failure to recognise the dichotomy would signal the demise of the doctrine of 

involuntariness. That doctrine can be divided into two subclasses: conscious involuntary 
actions and unconscious involuntary actions.143  Examples of both classes of actions were 

141 This point was made in the Introduction, p  2. 
142 See pp  38-40. 
143 Fisher, n 118 at 4. 
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given earlier.144  An example of the first category is the case of a driver of a motor vehicle 

who are being attacked by a swarm of bees runs off the road. Although the driver is 

conscious at the time and his mind is operating, the driver's actions are involuntary in the 

sense of his mind being unable to control his bodily movements. An example of the 

second category is the case of a person who while driving a motor vehicle has an epileptic 

fit and runs off the road. Here not only is the person's mind unconscious and not operating 

but his actions are involuntary. The "act/voluntary act" dichotomy allows us to appreciate 
the distinction between conscious involuntary actions and unconscious involuntary 

actions. However, that fine distinction is likely to be lost if the criminal law ceases to 
recognise the "act/voluntary act" dichotomy. 

The distinction between conscious involuntary actions and unconscious involuntary 

actions is not without significance. The second category of involuntary actions presently 

falls under the criminal law doctrine of automatism. According to that doctrine, an 
evidential burden is placed on the accused where he or she seeks to rely on an 
unconscious involuntary action to escape criminal responsibility."5  The imposition of an 
evidential burden on the accused appears to be well justified on policy grounds, given that 
"unconsciousness is too easily feigned to be accepted without scrutiny"."6  By way of 
contrast, where the accused seeks to rely on conscious involuntary action to avoid criminal 

responsibility no evidential burden is cast upon the accused, and justifiably so.147  There 
are, therefore, good reasons for distinguishing between the two categories of 
involuntariness. However, the treatment of voluntariness as an inherent element of all 
"acts" does not provide a suitable framework , either from a jurisprudential perspective or a 
practical viewpoint, for the allocation of an evidential burden in some cases of involuntary 
conduct. 

Moreover, the "act/voluntary act" dichotomy provides an analysis of human conduct which 
is apt to lead to a sensible and orderly development of the criminal law, particularly in the 
vexed area of self-induced involuntariness, alternatively referred to as fault-induced 
involuntariness. 

144 See p  306. 
145 The evidential burden arises due to the presumption of voluntariness according to which "an act done 

by a person who is apparently conscious is willed or done voluntarily" : Falconer v R (1990) 171 CLR 
30. 

146 Fisher, n 118 at 4. There the author cites Bratty vAttorney-General for Northern Ireland [1963] AC 
386 and Hill v Baxter [1958] lOB 277. See Cooper v McKenna [1960] Qd R 406 at 419 per Stable J 
'It is common knowledge that 'blackout', to use one of its titles, is one of the first refuges of a guilty 
conscience, and a popular excuse." 

147 The type of policy considerations that operate in relation to unconscious involuntary actions do not 
extend to conscious involuntary actions. See the following observation made by Fisher, n 118 at 5: "If 
the mind is conscious, however, it is easier to prove whether or not some additional factor - such as a 
swarm of bees or a malicious third party - intervened to make the act involuntary." However, it should 
be noted that this observation misstates the law, as no burden is cast upon the accused. What Fisher 
should have said is that it easier for the prosecution to disprove the intervening factor. 
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According to the concept of self-induced involuntariness, automatism which is induced by 

fault on the part of an accused should afford no defence. It makes good sense to deny a 

defence to a person, charged with driving without due care and attention, who drives a 

motor vehicle whilst feeling drowsy, but does not stop, and eventually runs off the road. 

However, in order for the criminal law to recognise the concept of self-induced 

involuntariness, it is necessary for that concept to be capable of fitting comfortably into the 

jurisprudential framework of the criminal law. The "act/voluntary act" dichotomy is the 

starting point. 

The concept of self-induced involuntariness questions the involuntariness of the "act" in 

question: if the involuntary state accompanying the "act" was brought about by the 
accused's own prior voluntary conduct, then it cannot be said that the "act" was truly 

involuntary. The workableness of the concept of self-induced involuntariness requires that 

voluntariness not be treated as an inherent element of an "act" but treated as a separate 
element. If voluntariness is regarded as an intrinsic element of an "act", then an 
involuntary "act" is not an "act" at all. The theoretical and practical awkwardness of 

applying the concept of self-induced involuntariness to such a model of human action is 
obvious. If the involuntary state accompanying an "act" was brought about by the 

accused's own prior voluntary conduct, then the application of the concept of fault-induced 

voluntariness would result in the impugned conduct not truly being a "non-act" but in fact 
an 'act". The concept of self -induced involuntariness makes considerably more sense and 
is far easier to apply against the backdrop of the "act-voluntary act" dichotomy. 

The only remaining difficulty occasioned by the linkage of the concept of fault-induced 
involuntariness to the "act/voluntary act" dichotomy is the satisfaction of the fundamental 
requirement of the criminal law that there be a concurrence between the physical and 

mental elements of an offence. The concept of self-induced involuntariness, predicated 
upon the "act/voluntary act" dichotomy, does not violate the requirement of concurrence. 

The principle of concurrence does not require voluntariness to be treated as an intrinsic 

element of human actions. There can still be the requisite degree of concurrence between 
the physical and mental elements of an offence where voluntariness is treated as a mental 
state which is separable from one's physical actions. Furthermore, the requirement of 

concurrence does not insist upon there being strict temporal coincidence between the 
physical and mental elements of an offence. At common law there are a number of cases 

which illustrate the elasticity of the requirement of temporal coincidence.148  A similarly 

148 Two such cases are Thabo Me/i v R [1954] 1 All ER 373 and Royal/ v R (1990) 172 CLR 378. In the 
former case the Privy Council viewed the whole of the conduct of the appellant's conduct as one 
indivisible transaction causing death. By regarding the appellants' conduct as one continuing actus 
reus, the Privy Council had no difficulty in concluding that the requirement of temporal coincidence 
between the actus reus and mens rea was satisfied: the appellants possessed mens rea at the 
commencement of the actus reus. 
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elastic approach to the requirement of temporal coincidence can be taken in the case of 

the driver who falls asleep while driving and runs off the road. The focus should be on the 

entire conduct of the driver, and not merely confined to the moment he falls asleep at the 

wheel. If during the sequence of events leading up to the moment the driver falls asleep, 

the driver was either feeling drowsy or aware that he or she might fall asleep if they 

continued to drive, and chose not to stop, then the fact that the driver continued to drive 

under those circumstances is sufficient to make his or her act of driving, at the time they 
fall asleep and run off the road, a voluntary "act". Because of the antecedent conduct, fault 

is attributed to the driver for falling asleep while driving and consequently running off the 

road. In other words, self-induced (or fault-induced) involuntariness negates the apparent 

involuntariness of subsequent conduct and renders the subsequent conduct voluntary 
after all.149  In this way there is concurrence between physical actions and the requirement 

of voluntariness. 

Whether or not the act of driving was voluntary in the above context would depend upon 
the absence of any honest and reasonable belief as to a "state of affairs" that is, the 

likelihood of falling asleep. If the driver had no warning as to the onset of sleep, then that 
would lay the foundation for an honest and reasonable belief. Other circumstances such 
as the contemporaneity between a period of drowsiness and the relevant act of driving 
would also bear on the question of an honest and reasonable belief. If the driver knew or 

ought to have known that he or she was running a real risk of falling asleep, then that 
would negate a defence based on honest and reasonable mistake of fact. This analysis 
takes up the suggestion made by Brennan J in Jimenez that the voluntary act is the act of 
driving whilst asleep, though the likelihood of falling asleep (a "state of affairs") is not 

treated as part of the relevant "act" but as a matter that bears upon the voluntariness of the 
act of driving. 

The difficulty with subsuming the principle of voluntariness under the notion of an "act" is 

that voluntariness is essentially a mental (fault) element which operates independently of 
the physical elements of an offence. The treatment of voluntariness as an intrinsic part of 

an "act" derogates from the essential nature of the voluntariness requirement and inhibits 
recognition of the important distinction between voluntariness and intention and the 

relationship between them.150  

In the latter case Brennan J said (at 404-405) that where an accused performs a unified sequence of 
acts which cause death, the requirement of temporal coincidence is satisfied if the accused 
possessed mens rea while committing one of those acts. 
For further examples of an elastic approach to the requirement of temporal coincidence see Church v 
R [1966] 1 OB 59; Miller [1982] 2 All ER 386 and Fagan V Metropolitan Police [1969]1 OB 439. 

149 Against the backdrop of this analysis, Brennan J's rhetorical question in Jimenez v The Queen (at p 
30 of the transcript of argument) - "Why is not the voluntary act the driving whilst asleep?"- makes a 
lot of sense. 

150 The distinction and relationship between voluntariness and intention was foreshadowed at p 298.This 
aspect is comprehensively dealt with in detail at pp  338-353. 
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If in fact it is part of the scheme of the Code that the requirement of voluntariness be dealt 

with inferentially through the notion of an "act", then for all of the reasons given above the 

Code's treatment of such a fundamental element of criminal responsibility cannot be 

sustained. 

Whilst it is not altogether clear that the Criminal Code of the Northern Territory does in fact 

treat voluntariness as an inherent element of the notion of an "act", the position under the 

Criminal Code (Cth) is very clear. In analytically dividing offences into "physical 

elements"151  and "fault elements"152, the Commonwealth Code explicitly treats 

voluntariness as a component of an "act", and fails to treat it as a separate element and 

more specifically as a fault element. This is reflected in the Code's definition of 

"conduct".153  This mode of treating voluntariness is, for the reasons given above, likely to 

impede the sensible and orderly development of the criminal law. Moreover, later analysis 

will show that the Commonwealth Code's definition of voluntary conduct is far from 

satisfactory.154  

2. The second possibility: voluntariness is covered by the Code's definition of an 

"act". 

An "act" is defined by si of the Code in the following terms: 

Act, in relation to an accused person, means the deed alleged to have been done by him; it 
is not limited to bodily movement and it includes the deed of another caused, induced or 
adopted by him or done pursuant to a common intention. 

The part of the definition, which for present purposes, attracts attention is the phrase "the 

deed alleged to have been done by him". Does this phrase in any way import the 

requirement of voluntariness, and if so does it give adequate articulation to that 

fundamental principle of the criminal law? 

It might be argued that the notion of a "deed" assumes the exercise of will by the doer of 

an "act". According to this argument: 

...voluntariness (sic) is used to describe 'acts' which are so devoid of meaning that they 
cannot be said to be 'deeds' in the sense of the Criminal Code (NT) definition (above). 
Hence, physical movement triggered by spasms, convulsions, acts performed during 
sleep, or other states depriving the person of the will to act might not be treated as 'acts' at 

151 These refer to "external events": Final Report of the Criminal Law Officers Committee of the Standing 
Committee of Attorney's General, December 1992, p9. 

152 These refer to "the state of mind or fault of the accused": Final Report of the Criminal Law Officers 
Committee of the Standing Committee of Attorney's General, December 1992, p  9. 

153 Section 4.1 (2) which provides: 
"Conduct means an act, an omission to perform an act or a state of affairs." 
See also s 4.2(1) which provides: 
"Conduct may only be a physical element if it is voluntary." (emphasis added). 

154 See pp  384-386. 
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all as there is no 'deed' in the sense of the Criminal Code (NT) which has been 
accomplished by the person.155  

The possibility that voluntariness is covered by the Code's definition of "act" and 

incorporated in the notion of a "deed" is really an extension of the first postulated treatment 

of voluntariness under the Code. As such it suffers from the same conceptual and practical 

difficulties that afflict the first approach. However, the second possible treatment of 

voluntariness under the Code produces its own special difficulties. 

The Shorter Oxford English Dictionary defines a "deed" as that "which is done, acted or 
performed by an intelligent agent". The Collins English Dictionary defines "deed" as 
"something that is done or performed". The Concise Oxford Dictionary primarily defines a 
"deed" as "anything done intentionally or consciously". All of these definitions tend to 

assume an exercise of will by the doer of an "act", and two of the three definitions include 
more than what is normally comprehended by the principle of voluntariness. The first and 

third definitions are couched in such a way as to embrace the concept of intention. 

Intention is inferentially raised in the first definition. In the second definition it is specifically 
raised. As will be argued in the next section, voluntariness and intention are not the same 

thing: they are separate mental states or fault elements, and in relation to certain criminal 
offences constitute cumulative requirements for criminal responsibility.156  

Furthermore, from a legal historical viewpoint, there might be some difficulties in properly 
inferring voluntariness into the notion of a "deed". A "deed" has historically been treated as 
the result of active conduct and equated with the actus reus of an offence.157  As an "act" is 
not synonymous with the "actus reus",158  then a "deed" has not necessarily been equated 
with an "act". Whilst voluntariness is applicable to "acts", it is not applicable to the result of 
active conduct (that is, "events"). Therefore, the traditional legal meaning attributed to a 

"deed" neither expressly raises nor implies the requirement of voluntariness. 

Moreover, there a number of authorities which contain judicial statements which reflect a 
disinclination to infer voluntariness into the notion of a "deed". 

The classic example is to be found in Barwick CJ's judgment in Ryan:159  

In my opinion, the authorities establish, and it is consonant with principle, that an accused 
is not guilty of a crime if the deed which would constitute it was not done in the exercise of 
his will to act(emphasis added). 

The Chief Justice does not accept that the notion of a "deed" assumes an exercise of the 

will on the part of the doer. In giving full recognition to the "act/voluntary act" dichotomy, 

155 Blokland, n 40 at 78. The cited passage would make more sense if the word "involuntariness" was 
substituted for the word "voluntariness". 

156 See pp 298; 341-357. 
See p16. 

156 See again p  16. 
159 (1967) 121 CLR 205 at p216. 
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the Chief Justice accepts that "deeds" might be both voluntary and involuntary, and in 

order for a "deed" to be voluntary it must be done in the exercise of the will of the doer. 

Later in his judgment, Barwick CJ considered the case of Bratty v Attorney-General for 
Northern Ireland 160  in which "the involuntary quality.., for the deed... was said to be due to 
psychomotor epilepsy and was described as automatism".161  

Northern Territory cases offer very little guidance as to how the requirement of 

voluntariness is dealt with under the Criminal Code (NT). However, no Northern Territory 
case suggests that the requirement of voluntariness is inferred from the notion of a "deed" 
(which forms part of the Code's definition of an "act"). 

In McMaster v R 162  Gray AJ gave the leading judgment.163  At p  99 of his decision, his 
Honour expressed the opinion that s 31 of the Criminal Code (NT) was "doubtless 
intended to give expression to the common law principle that a person is not criminally 
liable for unintended conduct". His Honour then cited the statement made by Barwick CJ in 
Ryan referred to above, apparently endorsing the "act/voluntary act" dichotomy, and 
rejecting the notion that voluntariness is to be inferred into the concept of a "deed"."' 

Reliance upon the Code's definition of "act" to import a voluntariness requirement or 
alternatively the treatment of voluntariness as an intrinsic part of an "act" is unsatisfactory 
for a further reason. At best it equates voluntariness with the exercise of the will by the 
doer of the act. The "will" is both an archaic and opaque concept which contributes very 

little to our understanding of the principle of voluntariness.165  

160 [1963] AC 386. 
161 (1966-7) 121 CLR 205 at 214. There the Chief Justice expressed the view that the label of automatism 

was not important: 
however convenient an expression automatism may be to comprehend involuntary deeds where 

the lack of concomitant or controlling will is due to diverse causes... (it) is of course the absence of the 
will to act ... rather than lack of knowledge or consciousness which ... decides criminal liability." 

162 (1994) 4 NTLR 92. 
163 Thomas and Priestley JJ agreed with Gray AJ's reasons for decision. 
164 Although the statements made by Gray AJ in Mc Master v R indicate that voluntariness is not an 

intrinsic element of a "deed", the statements themselves are controversial. 
In the first place, it is not altogether clear that Barwick CJ's reference to the requirement that a "deed" 
be "done in the exercise of the will to act" (which may be confined to the issue of voluntariness) is 
synonymous with a requirement that a "deed" be done intentionally. In any event, his Honour appears 
to conflate the mental states of voluntariness and intent and suggests that under the Criminal Code 
(NT) the requirement of voluntariness is subsumed under the rubric of intent. In the next section of this 
part of the thesis, the possibility that voluntariness is dealt with in this way under the Code is 
addressed. It will be concluded that such an approach cannot be sustained from a criminal 
jurisprudential perspective, nor as a matter of practicality. 
During the course of his judgment, Gray AJ , made the following observation: 
"Section 23 of the Queensland Criminal Code 1982 (the equivalent of s 31), provides that 'a person is 
not criminally responsible for an act or omission which occurs independently of the exercise of the 
will'. I take this to be another form of expression of the same principle.": (1994) 4 NTLR 92 at 99. 
However, it is by no means clear that the phrase "independently of the exercise of the will", as used in 
S 23 of the Criminal Code (Old), equates with the general principle that a person is not criminally 
responsible for unintended conduct (which is embodied in s 31 of the Criminal Code (NT)) : see p  343. 

165 The shortcomings of describing the notion of voluntariness by reference to the concept of the "will" 
was discussed at pp  303-304. 
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3. The third possibility: voluntariness is redefined in terms of intention 

A third possible way in which voluntariness is addressed under the Criminal Code (NT) is 

that it is redefined in terms of intention.166  According to this approach, the criminal law 

would cease to be concerned with whether a person's conduct was "conscious and 

voluntary" and simply focus on whether that person acted intentionally. The use of the 

word "intend" in s 31 (1), and the conspicuous absence from the section of words like 

"conscious and voluntary", strongly indicate that the Code has chosen this approach. 

Redefining voluntariness in terms of intention has very wide ramifications: either it results 

in the notion of voluntariness being dispensed with altogether or the issue of voluntariness 

being subsumed under the rubric of intention. Either approach completely undercuts the 

very important distinction between voluntariness and intention, and has the potential to 

create significant problems in fundamental areas of criminal responsibility. 

The elimination of voluntariness as a fundamental principle of criminal responsibility is 

totally misguided, and completely flies in the face of the theory of criminal wrongdoing 

advanced in Part 1. The subsuming of the notion of voluntariness under the concept of 

intention is equally unsustainable because it ignores the fact that voluntariness and 

intention are separate mental states, the latter being cumulative upon the former. 

The following extract taken from the judgment of King CJ in R v Tucker 167  is typical of the 

general tendency to merge the mental states of voluntariness and intention: 

Criminal liability requires, however, in the majority of crimes, not only that the physical act 
constituting the actus reus be voluntary but also that it be accompanied by a basic intention 
to do the forbidden act. In the case of many crimes, moreover, there must be a specific 
intent. The existence of intent, either basic or specific, in the sense in which I have used 
those words, implies the existence of volition. The concept of an intended but unwilled act 
is a psychological, and once the terms are properly understood, a logical self-
contradiction.168  In trials of charges of which intent, either basic or specific, is an ingredient, 
where there is evidence of intoxication, it is necessary for the judge to direct the jury to 
have regard to the effect of intoxication on the accused's mind in determining whether he 
possessed the requisite intent. If intent is proved, voluntariness is proved ipso facto. If 
intent is not proved, a verdict of not guilty results irrespective of voluntariness. In all such 
cases a direction as to the effect of alcohol on the existence of volition is unnecessary and 
could well confuse the jury. Only in the rare case in which there can be criminal liability for 
an unintended act or omission, and there is evidence of drunkenness to a degree which 
could raise a doubt as to whether the act was accompanied by will, is it necessary for a 
trial judge to direct as to the effect of intoxication on the voluntary character of the act. In 
my opinion a jury should not be troubled with the difficult psychological distinction between 

166 This is consonant with the recommendation made by the Law Reform Commission of Victoria in its 
Discussion Paper No 14, August 1988, Mental Malfunction and Criminal Responsibility, pp 78-79. 

167 (1984) 36 SASR 135 at 138-139. 
168 It would appear that the comma appearing after the word "psychological" is misplaced and, in fact, the 

comma should appear after the word "and". His Honour, no doubt, intended to state that the concept 
of an "unwilled but intended act" is a psychological and logical self-contradiction: see n 176. 
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volition and intention unless the facts of the case require that distinction to be made. In the 
present case, the jury was directed that intention to kill was an element of the crime of 
attempted murder and that they should have regard to the effect of alcohol in deciding 
whether that intention existed. In such a case the issue of voluntariness is subsumed under 
the issue of intention. No further direction was required.169  

This view is to be contrasted with the view taken by Brennan J in He Kaw Teh :170 

Barwick CJ who had noted in O'Connor that mens rea ordinarily requires a general or 
basic intent at least to do the physical act involved in the crime charged, observed in Ryan 
that '. . . there has not been any frequent need to express with technically expressed 
precision the difference between that mental element of mens rea which relates to the will 
to act to do the deed in question and that element which relates to the general intent with 
which that will was exercised'. Nonetheless, voluntariness and general intent are distinct 
mental states. 

It should, however, be noted that in O'Connor171  Barwick CJ conceded that his distinctions 
between involuntary action and unintentional action were "fine perhaps to the point of 

disappearance". 172 

This thesis argues that the distinction between voluntariness and intention is highly visible 

and substantial, and of vital importance in four different areas of the criminal law. The first 
is in relation to offences of strict and absolute liability 173  and offences of negligence.174  
The second and broadest context in which the distinction is important is in relation to 
offences of mens rea.175  The third and least common situation in which the distinction is 
important is where an accused raises the defence of automatism in the so-called 
"dissociated personality" cases.176  Finally, the conceptual distinction between 
voluntariness and intention is essential to a rationalisation of the doctrine of self-induced 
automatism. 

169 Although the Chief Justice concedes that there is a psychological distinction between voluntariness 
and intent, he considers it be a distinction of little moment in most cases. 

170 (1985) 157 CLR 523 at 579. 
171 (1980) 146 CLR 64 at 77. 
172 See also the Final Report of the Criminal Law Officers Committee of the Standing Committee of 

Attorneys General, December 1992, p9: 
in some offences (it is) extremely difficult to distinguish between voluntariness and intent in simple 

offences (sometimes called offences of basic intent')." 
See also p  15 of the Committee's report: 

for many offences where the mental element does not go beyond the immediate circumstances of 
the physical movement, the difference between voluntariness and intent almost disappears." 

173 The approximate equivalent of such offences in the Northern Territory are regulatory offences: 
Criminal Code (NT) ss 3 and 22. 

174 Offences of this general category are created under Part Vi of the Criminal Code (NT). 
175 The Criminal Code (NT) has abandoned the conceptual analysis of offences in terms of actus reus 

and mens rea. The equivalent of offences of mens rea under the Code are those offences which 
attract the operation of s 31 and possibly s 32 of the Code. 

176 This situation refers to "intended but unwilled acts", a category of "acts" considered by King CJ in R v 
Tucker (1984) 36 SASR 135 at 138-139 to be both psychologically and logically self contradictory. 
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4. The fourth possibility: the issue of voluntariness is left to the operation of the 

common law. 

A fourth possibility is that the principle of voluntariness is not dealt with under the Code in 

any one of the abovementioned formats, but is incorporated into the Code by the operation 

of the common law.177  

It is not unknown for there to be gaps in a criminal code. In those circumstances Herhily 

and Kenny say: 

In such cases, the courts must endeavour to fill them, the most logical approach being to 
ascertain the common law as at the time of drafting and then to see whether the Code 
intended to adopt that common law solution. This has happened under the criminal Code, 
for example, with regard to the rules relating to the onus of proof : see Mullen (1938) Qd A 
97178 

Mullen is often viewed as authority for the proposition that reference may be made to the 

common law on a matter upon which a criminal code is silent: in other words it is 

permissible to resort to the common law to fill gaps either consciously or inadvertently 

created in a criminal code.179  However, there is a substantial difference between 

introducing into a code procedural matters derived from the common law, such as burdens 

of proof and issue estoppel, and substantive matters such as fundamental common law 

doctrines of criminal responsibility. 

Whilst it is understandable that a code might inadvertently, or even consciously, remain 

silent on matters involving procedure, it is difficult to understand how a code might 

overlook such a fundamental principle of criminal responsibility as voluntariness. 

Alternatively, it is inconceivable that a code would deliberately leave such a fundamental 

principle to the operation of the common law. Not only does such an approach fly in the 

face of one of the objectives of a criminal code, namely, self-sufficiency, but it creates a 

high degree of uncertainty as to the interaction between the common law principle of 

voluntariness and such mental states as intention and foresight which are prescribed by s 

31 of the Code. Such an approach requires an examination of the meaning of the 

traditionally opaque common law concept of voluntariness as at the time of the drafting of 

the code and its juxtaposition with the mental states of intention and foresight which, as 

177 The possibility that voluntariness is dealt with in this manner is mentioned in The Laws of Australia, n 
35, par 207, p  187: "There is no express reference to a requirement for voluntary or willed conduct in 
the Criminal Code (NT). Nevertheless, the common law principle presumably operates in that 
jurisdiction." 
This would appear to have been the view taken by Angel J in A-G (NT) v Wurrabadlumba (1990) 74 
NTR 5 (CCA) at 12. However, Angel J used the word "intentional" in a context in which "voluntary" 
would appear to have been more appropriate: see The Laws of Australia, n 35 par 207, p  188, n 5. 

178 Herhily and Kenny, n 15, par 8.3, p  83. 
179 The Laws of Australia, n 35 par 172, p  147. The following commentary also appears there: 

"Reference to the common law has also been made in other matters on which the Criminal Codes are 
silent. Issue estoppel is an example." 
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creatures of the Code, must be interpreted without recourse to their common law 

counterparts. 

5. Conclusions 

All of the above possible treatments of voluntariness under the Northern Territory Criminal 

Code are unsatisfactory for the following reasons: (1) they cannot be sustained from a 

criminal jurisprudential perspective;(2) they fail to adequately convey the nature of the 

principle of voluntariness and distinguish voluntariness from intent; (3) they fail to 

acknowledge the cumulative relationship between voluntariness and intention;and (4) they 

introduce uncertainty into the process of attributing criminal responsibility. 

E. THE CODE'S TREATMENT OF VOLUNTARY AND INVOLUNTARY OMISSIONS 

The earlier discussion centred mainly on the deficiencies of the Code's treatment of 
voluntariness with respect to 'acts". The application of the voluntariness requirement in 
relation to "omissions" is even more problematical under the Code. 

Unlike the Criminal Codes of Queensland and Western Australia there is no explicit 
reference to a voluntariness requirement in relation to "omissions" under the Criminal 

Code (NT).180  How then is the voluntariness requirement for "omissions" dealt with under 

the Code? 

Section 31(1), inter alia, excuses a person from criminal responsibility for an "omission" 
unless it was intended)81  As stated earlier, it is difficult to sustain an argument that the 

notion of voluntariness is subsumed under the rubric of intention in s 31 182  Furthermore, if 
the intention provisions of s 31 is the repository of the voluntariness requirement, then how 

does the principle of voluntariness apply to negligent omissions and regulatory offences, 

both of which fall outside the sphere of operation of s 31 ?183 

It is simply not possible to mount an argument along similar lines to that advanced in 
relation to "acts", namely, that voluntariness is an inherent element of an "omission". 

Unlike "acts", "omissions are negative physical elements which fall into a number of 

categories: a failure to act, a failure to comply with a legal obligation to act and a failure to 

160 Section 23 of the Queensland and Western Australia Codes provides that a person is not criminally 
responsible for an act or omission which occurs independently of the exercise of the will. If an 
omission occurs independently of the exercise of the will, then it is involuntary. 

161 See also s 13(2) of the Criminal Code (Tas) which provides: 
"Except as otherwise expressly provided no person shall be criminally responsible for an omission 
unless it is intentional." 

182 See pp  334-335. 
183 Similar difficulties are occasioned by s 13(2) of the Tasmanian Criminal Code: see pp  372-373. 
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achieve or maintain a state of affairs. Such physical elements are not susceptible to an 

argument that there cannot be an omission unless it was voluntary. In other words, an 

"omission" can be either voluntary or involuntary. 

That leaves only one possibility:the issue of voluntariness with respect to "omissions" is 

left to the operation of the common law. That option has been previously criticised.184  

F. THE DISTINCTION BETWEEN VOLUNTARINESS AND INTENTION 

It is apposite to begin with the "assault" example given by Brennan J in He Kaw Teh. 

There, his Honour undertakes a careful analysis of the distinction between voluntariness 

and intention: 

Intent, in one form, connotes a decision to bring about a situation so far as it is possible to 
do so - to bring about an act of a particular kind or a particular result. Such a decision 
implies a desire or wish to do such an act or to bring about such a result. Thus when A 
strikes B (the "act") having decided to or desiring or wishing to strike him, it can be said 
that he intends to strike B. Intent, in another form, connotes knowledge. This appears more 
clearly if we divide an action, somewhat artificially, into a mere movement and the 
circumstances that are an integral part of the action and which give its character. When A 
strikes B, his action can be divided into A's movement of his fist and B's presence in the 
path of A's movement. Although A's movement may be voluntary, he is not said to strike B 
intentionally unless he knows that B (or someone else) is in the path of his moving fist. If 
mens rea were imported into an offence defined as striking another - a definition that does 
not include a result - two states of mind would normally be involved: voluntariness of 
movement and an intention to strike another - and intention is, for all practical purposes, 
established by knowledge that another person is, or is likely to be, in the path of the 
movement. If the definition is extended to include a result - causing bodily harm - the 
statute may prescribe a further mental element: ordinarily a specific or special intent to 
cause bodily harm.185  

Brennan J then goes on to emphasise the important relationship between knowledge and 

the concept of intention: 

General or basic intent relates to the doing of the act involved in the offence; special or 
specific intent relates to the results caused by the act done. In statutory offences, general 
or basic intent is an intent to an act of the character prescribed by the statute creating the 
offence; special or specific intent is an intent to cause the results to which the intent is 
expressed to relate. Both general and specific intent may be established by knowledge: the 
former by knowledge of the circumstances which give the act character, the latter by 
knowledge of the probability of the occurrence of the result to which the intent is expressed 
to relate. But existing circumstances can be known more certainly than the probability of 
the occurrence of a future result, and therefore specific intent is usually established by 
proof of a desire or wish to cause the prescribed result, whereas general intent is usually 
established by proof of knowledge of the circumstances prescribed by the statute as 
defining the act involved in the commission of the offence. Of course, proof of an actual 
desire or wish to do an act of the proscribed character is proof of a general intent but for 
practical purposes knowledge of the circumstances which give the act its character when 
an act is voluntarily done is the ordinary form of intent to do it.185  

184 See pp  336-337. 
185 (1984) 157 CLR 523 at 568-569. 
186 (1984) 157 CLR 523 at 569-570. 
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In order to fully comprehend the distinction between voluntariness and intention it is 

necessary to elaborate upon, and in some respects to modify, his Honour's analysis in 

accordance with the definition of an "act" presented in Part 2.187 

"Acts", as we have seen, can be divided into basic actions and complex actions.188  
Voluntariness is a mental state applicable to basic actions which constitute an "act" 

whereas intention is a mental state applicable to complex actions which may go to make 

up an "act". 

In the example given by Brennan J, the movement of A's fist is a basic action that 

constitutes the act of A striking B. In order for A's movement of his fist to have been 
voluntary, all of the preconditions for voluntary conduct must have been satisfied. A must 

know that he has the power to control and direct such bodily movements as are involved in 

the movement of one's fist and that at the time he is exercising that power; and A must be 
aware that a part of his body, in this case his fist, is moving in a particular manner or 

direction and that that movement is a consequence of the exercise of that power. 

In the same example, in order for A to have intentionally struck B (a complex action), A 
would have had to voluntarily moved his fist into the path of B, having decided or wished to 

strike B, or voluntarily moved his fist, knowing that B was in the path of his moving fist and 
that an immediate and inevitable consequence of his basic action would be that B would 

be struck by his fist. 

The claim made by this thesis is that in most cases the intent to do an act will be 
constituted by knowledge of the contemporaneous circumstances that give a basic action 
its character or knowledge of the immediate and inevitable consequences of a basic action 

that give character to that action. 

Although knowledge is a state of mind which is common to both basic and complex 

actions, knowledge that pertains to the performance of a complex action is of a more 
sophisticated nature and builds upon the fundamental state of knowledge that relates to 
the performance of basic actions. Intention is a state of mind which is cumulative upon that 

of voluntariness.189  It follows that volition is a necessary but not a sufficient condition for 

the formation of intent in its secondary sense as well as in its primary sense. 

In He Kaw Teh Brennan J drew a distinction between basic (or general) intent and 

specific intent. It is more useful to distinguish between the intent prescribed with respect to 

187 See p  264. 
188 See pp  38-43. 
189 Intention is often described as the state of mind which extends to knowledge of the facts rendering a 

person's conduct criminal: Meyerson v Co/lard (1918) 25 CLR 154 at 167 per Higgins J ; Turnbu/l 
(1943) 44 SR (NSW) 108 at 109 per Jordan CJ. 
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an 'act", "omission" or "event" constituting an offence and any intent, specified in an 

offence-creating provision, with the respect to the causing of a particular result. 

Further examples can be given to demonstrate the important distinction between 

voluntariness and intention. 

Consider the factual situation in R v Duffy.19°  In that case the accused had struck the 

victim in the face with his hand, in which he held a beer glass. The Court correctly held 

that the relevant "act" for the purposes of s 23 of the Criminal Code ( WA) was "striking 

the victim's face with the hand holding the glass"191  and not merely "striking the victim's 

face". The Court concluded that accused's "act" was independent of the will if the accused 
did not realise that he was holding a glass. The Court appears to have incorporated into 

the word "act" in s 23 of the Code an awareness of circumstances, that is, the 
circumstance of the glass being held in the accused's hand. 

Although the decision in Duffy is highly questionable192, the facts of that case provide an 
opportunity to demonstrate the distinction between voluntariness and intention. It is 

arguable that the phrase "independently of the exercise of the will" is a compendious term 

incorporating the mental states of voluntariness and intention, though it fails to draw the 
line of demarcation between the two. Proceeding on that premise, it would have been 

preferable for the Court in Duffy to treat the circumstance of the beer glass being held in 
the accused's hand as an integral part of the "act", and to regard the element of 
"awareness" as being introduced by operation of the phrase "independently of the exercise 
of the will". On the assumption that the first limb of s 23 embraces the mental state of 

intention as well as the notion of voluntariness, the accused in Duffy would not be 

criminally responsible for his "act" unless (1) he knew that when he moved his hand the 
victim was in the path of his hand and that an immediate and inevitable result of that 

movement would be that the victim would be struck and (2) that he knew that at the time of 
the movement in the direction of the victim he was holding a beer glass in his hand. In 

other words, the accused's "act" would not attract criminal responsibility unless the basic 

action constituting part of the "act" (that is, the muscular contractions involved in the 
movement of the accused's hand) was voluntary and the accused intended (in the sense 
of connoting knowledge) the complex action of "striking the victim's face with glass in 

hand". 

The facts in Duffy can be used to further demonstrate the critical distinction between 

voluntariness and intention. As observed in Duffy, there is an obvious fundamental 

190 [1981] WAR 72. See also R vKaporonovski (1973) 133 CLR 209. 
191 The relevant "act" consisted of both a basic action and a complex action. The latter incorporated the 

circumstance of the accused holding a beer glass in his hand when he struck the victim. That 
circumstance formed an integral part of the "act" performed by the accused. 

192 The mental element that attaches to "acts" in s 23 of the Griffith Codes is embraced by the phrase 
"independently of the exercise of the will". Furthermore, this thesis has argued that physical elements 
such as "acts" do not include an intrinsic mental element. 
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difference between the 'act" of striking a person's face with a fist holding a glass and the 

"act" of striking a person with a fist not holding a glass.193  Similarly, there is an obvious 

distinction between intending to strike a person with a fist holding a glass and intending to 

strike a person with a fist not holding a glass. Although voluntariness is a necessary 

precondition for the formation of intent, the intent with which those basic actions are 

performed may vary. D may have voluntarily performed the basic actions involved in 

moving his fist but not with the intention (either in the sense of desire or knowledge) of 

striking V with his fist holding a glass; D may have only intended to strike V with his fist not 

holding a glass. Unless D is found to have intended the "act" constituting the offence with 
which he has been charged, then D may be acquitted of that charge. However, in certain 

circumstances proof of intent to do an "act" of a different character may ground criminal 

responsibility for a different offence. For example, on the facts in Duffy, an intention on the 

part of the accused to merely strike the victim with his fist would be sufficient to 

substantiate a charge of common assault. 

R v Falconer,  194  rather paradoxically, illuminates the distinction between voluntariness and 

intention, and shows that the latter is a superadded state of mind, cumulative upon that of 

voluntariness. 

It will be recalled that in Falconer Mason CJ, Brennan and McHugh JJ expressed the view 

that the relevant "act" for the purposes of s 23 of the Criminal Code (WA) was the 
discharge by Mrs Falconer of the loaded gun. The majority began by equating the 

requirement for a "willed act" with the common law principle of voluntariness.195  They also 

maintained that voluntariness or will is a matter of mental control.196  However, the majority 

appear to have confused the relationship between voluntariness and intention. Mason CJ, 

Brennan and McHugh JJ expressed the view that the notion of voluntariness or will 

"imports a consciousness in the actor of the nature of the act and a choice to do an act of 

this nature".197  However, knowledge of the character of the "act" done by a person goes 
beyond the traditional analysis of the notion of voluntariness as a matter involving mental 

control. The dimension of knowledge is reserved for the mental state of intention. 

Although the High Court in Falconer wrongly conflated the principle of voluntariness with 

intention, it gave tacit recognition to the importance of intention as a mental state which is 

applicable to "acts". Adopting the distinction between voluntariness and intention argued 

by this thesis, the High Court in Falconer could have taken the following approach. In 

order to attribute criminal responsibility to Mrs Falconer's conduct, it would have been 

necessary to prove that she voluntarily performed the basic actions which were a prelude 

193 [1981] WAR 72 at 82 per Jones J. 
194 (1990) 171 CLR 30. 
195 The Laws of Australia, n 35 par 212, pp 192-193. 
196 The Laws of Australia, n 35 par 212, pp 192-193. 
197 (1990) 171 CLR 30 at 40. This is completely contrary to what Barwick CJ said in R v Ryan (1967) 121 

205 at 21: seen 161. 
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to the performance of the complex action of discharging the loaded gun. Those basic 

actions would include the bodily movements involved in handling the gun, cocking it, 

presenting it and finally pressing the trigger. In addition, it would have been necessary to 

prove that Mrs Falconer intended to perform the complex action of discharging the gun. In 

that regard it would be necessary to prove that Mrs Falconer knew the nature of the "act" 

done by her -the "act" of discharging a loaded firearm. That would in turn require 

knowledge on her part that the gun was loaded, and that an immediate and inevitable 
consequence of her pressing the trigger of the gun would be that the gun would discharge. 

The distinction between voluntariness and intention is also apparent in more complicated 

factual situations such as those in Fagan v Metropolitan Police Commissioner.198  In that 
case, the accused was convicted of an assault upon a police constable in the execution of 

his duty. The accused appealed but without success. The facts were as follows. The 

appellant was reversing his motor vehicle when he was directed by a constable of police 
to drive the vehicle forwards to the kerb. The constable was positioned in front of the 
vehicle, pointing out to the appellant a suitable place in which to park. At first the appellant 

stopped the vehicle too far from the kerb for the constable's liking. The constable 
requested the appellant to park closer and indicated a precise spot. The appellant drove 
forward towards the constable and brought the vehicle to a halt with the offside wheel on 

the constable's foot. The appellant did not realise what had happed until the constable 
said "get off, you are on my foot." The appellant then replied "fuck you, you can wait." Only 

after the constable had repeated his request several times did the appellant reverse his 
vehicle and remove its wheel from the constable's foot. 

It was argued on behalf of the appellant that the actus reus of the offence had been the 
driving of the wheel onto the police constable's foot. The mens rea was his intention to 
hurt the constable by maintaining the wheel on his foot. It was argued that such mens rea 

came into existence only after the actus reus. Therefore, it and the actus reus were not 
contemporaneous. 

The appellate court rejected that argument, holding that the relevant "act" was the driving 
of the wheel of the vehicle onto the foot of the constable which was a continuing "act" that 

operated until the wheel was removed from the constable's foot. The Court went on to hold 
that, although the appellant's actions were initially unintentional, a point was reached 

when the appellant, knowing that the wheel was on the officer's foot, maintained the wheel 
of the vehicle on the constable's foot, using words which indicated an intention of keeping 

the wheel in that position. 

Although the Court did not undertake such an analysis, the conclusions drawn by the 

appellate court implicitly point to the distinction between voluntariness and intention. 

198 [1969] 1 OB 439. 
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Although the basic actions involved in moving the vehicle were voluntarily performed by 

the appellant, that in itself was not sufficient to attract criminal responsibility. Knowledge of 

the contemporaneous circumstances which formed an integral part of the relevant "act" 

(driving the wheel of the vehicle onto the constable's foot), that is, an awareness on the 

part of the appellant that the wheel was on the constable's foot, was essential before 

intention could be imputed to the appellant, thereby rendering the "act" of driving the 

vehicle onto the constable's foot an intentional act. 

However, the facts in Fagan can be viewed in another way which illustrates the distinction 

between voluntariness and intention in relation to "omissions". In Fagan, it would have 

been entirely open to the Court to treat the prescribed conduct as an "omission". The 

constable's real complaint was that the appellant did not remove the wheel of the vehicle 

from his foot.199  

If the proscribed conduct had been treated as an omission to remove the wheel from the 
constable's foot, then that omission could have been broken down into the following 

constituent elements: (1) a failure to perform the basic actions required to put the vehicle 

in motion and (2) a failure to perform the complex action of removing the wheel of the 

vehicle from the constable's foot. 

On the facts in Fagan the relevant "omission" would be voluntary if, at the material time, 
the accused was conscious and not suffering from any mental or physical disability or 

impediment preventing him from exercising control over the basic actions which he omitted 
to perform, that is, those required to put the vehicle in motion. 

In Fagan the "omission" could only be said to be intentional if at the time of failing to 

perform the requisite basic actions the accused knew the following: (1) that the wheel of 
the vehicle was resting on constable's foot and (2) that an immediate and inevitable 

consequence of failing to perform the basic actions involved in putting the vehicle in 

motion would be that the wheel would continue to remain on the constable's foot. 
Alternatively, the "omission" could regarded as being intentional if the accused failed to 
perform the basic actions required to move the vehicle, having decided not to remove the 

wheel of the vehicle from the constable's foot or wishing the wheel to remain in that 

position.200  

The facts in R v Miller201  provide a further example of the distinction between voluntariness 

and intention in the case of "omissions". 

199 Williams, n 97, p  155. 
200 In the Northern Territory the accused's conduct would attract criminal responsibility by virtue of the 

provisions of s 152 which imposes a duty to do certain acts. 
2111 [1982] 2 All ER 386. 
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In that case the accused had been squatting in another's house. The accused laid down 

on a mattress and started smoking. He fell asleep while the cigarette was still alight. The 

burning cigarette set fire to the mattress. The accused awoke and noticed that the 

mattress was smouldering. He left the house without putting out the smouldering mattress, 

and the house caught fire. 

The English Court Appeal took the view that the whole sequence of events which 

commenced with the accused lying down on the mattress with the lit cigarette and which 

ended with the house catching alight constituted a continuing "act". This approach enabled 
the Court to find that, although the necessary mens rea202  was formed after the accused 

laid down on the mattress, the actus reus and mens rea of the offence of arson did in fact 

concur in time. 

However, the facts in Miller were susceptible to an alternative analysis, and one which 

was in fact adopted by the House of Lords on appeal.203  

Rather than conceive of the actus reus as a positive continuing "act", the House of Lords 
treated the actus reus as an "omission" to take reasonable steps to prevent the house 

catching fire, under circumstances where the Court considered the accused was under a 
duty to forestall damage to or destruction of the house by fire. In this case, the accused's 
innocent "act" set in train a series of events which threatened damage to property. In those 

circumstances the common law cast upon the accused a duty to intervene to prevent the 
occurrence of harm. 204 

This analysis of the actus reus in terms of an "omission" can be used to show that 
voluntariness and intention are distinguishable. Before the accused in Miller could be 
found guilty of arson it would be necessary to show that his conduct was both voluntary 
and intentional (or reckless205). That would require proof not only that he was, at the time, 
conscious and not suffering from any mental or physical disability or impediment 

preventing him from exercising control over such basic actions which would be needed to 
be performed to prevent damage to or destruction of the house by fire, but knew at the 
relevant time that the mattress was smouldering, and that if he left the house without 

taking any preventative measures the house would catch alight. 

However, assume that the mattress which was set alight by the burning cigarette was 

resting on a concrete floor in a room of the house with no nearby combustible item. 

202 In Miller the statutory offence with which the Court was concerned could be committed intentionally or 
recklessly, and either of those mental states satisfied the requirement of mens rea. 

203 [1983] 1 All ER 978. 
204 See the following commentary in The Laws of Australia, n 35, par 183, p  160: 

The result in Miller's case could be reached under the Codes of Northern Territory, Queensland and 
Tasmania only if the common law is regarded as a continuing source of duties to act." However, see s 
152 of the Criminal Code (NT) and the corresponding duty creating provisions in the other Codes. 

205 It is not necessary at this stage to deal with recklessness as an alternate culpable mental state. 
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Although the accused may have failed to perlorm such basic actions that were necessary 

to extinguish the smouldering mattress, it might be difficult, in the circumstances, to prove 

that the accused knew that an immediate and inevitable consequence of his inaction 

would be that the house would catch alight.206  

By way of contrast, the accused may be held to have known that the house would catch 

alight, as a consequence of his failure to take steps to extinguish the smouldering 
mattress, because the mattress was resting on a combustible carpet in close proximity to 

other combustible items in the room of the house which, if ignited, would lead to damage 

to or destruction of the house by fire. 

G. THE RELATIONSHIP BETWEEN VOLUNTARINESS AND INTENTION 

The preceding analysis suggests that an "act" or "omission" cannot be intentional unless it 

is voluntary. Voluntariness is a precondition for the formation of intent. While voluntariness 
is an element in intentionality, intention embraces a wider state of mind - a higher level of 

rationality - than the mental state of voluntariness. Intention is a mental state which is 

cumulative upon voluntariness. 

This part of thesis seeks to prove that conduct cannot be involuntary and intentional at the 

same time. 

There are instances of human behaviour that might be thought to point to the existence of 
the phenomenon of involuntary-intentional conduct. Take for example the case of a person 
who under threat of physical harm discloses important information to his interrogator. 

There can be no doubt that the person intended to disclose the information; however it is 
also clear that in a real sense the person's actions in disclosing the information were not 

voluntary. However, this is not a true instance of involuntary-intentional action. A 
distinction must be drawn between "physical involuntariness" - the type of involuntariness 
presently under discussion - and involuntariness depicted in the example which is usually 
referred to as "moral" or "normative" involuntariness. Although both types of 
involuntariness are concerned with a person's choice-making capabilities, they view those 

capabilities from entirely different perspectives. In the case of physical involuntariness, the 
person's actions are not the subject of choice. The person does not choose in any sense 

of the word to do the actions in question because he lacks mental control over those 
actions. In the case of moral or normative involuntariness, the person has mental control 

over his actions and chooses to do the actions in question. The person's actions are the 

206 The circumstances might, however, be sufficient to establish recklessness on the part of the accused. 
It is argued below that recklessness is an entirely different culpable state of mind to that of intention: 
see pp  354-355; 399-401; 403-439. 
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subject of choice. However, the distinctive characteristic of moral involuntariness is that 

the person's freedom of choice is constrained by external pressures, and the person 

chooses to do the actions in question rather than suffer the consequences of not doing 

those actions. 207  The person's actions are involuntary only in the sense that they are the 

product of constraints placed on an individual's freedom of choice. 

The conceptual difference between physical and moral involuntariness lays the foundation 

for the excusatory defence of duress.208  Physically involuntary actions preclude a finding of 

criminal wrongdoing. Morally involuntary actions, a good example of which are actions 

done under duress as in the earlier given example, acknowledge criminal wrongdoing but 

provide a basis for excusing such wrongdoing.209  Voluntariness is an essential element of 
criminal wrongdoing in all cases (subject to some minor exceptions210), whilst intention is 
an essential element in most cases. If the principle of moral involuntariness presupposes 
criminal wrongdoing, and voluntariness and intention are its essential ingredients, then the 

duress example above does not prove the phenomenon of involuntary-intentional action. 
The example goes no further than demonstrating that a person may act voluntarily (in a 

physical sense) and intentionally, though his or her actions may be morally involuntary. 

At first glance cases like R v Miller in which a sequence of events is initiated by 

involuntary conduct might be thought to validate the phenomenon of 
"involuntary-intentional conduct". However, once the actus reus, in such cases, is 
conceived in terms of an "omission" rather than a continuing "act" such cases cannot be 
considered to be true instances of "involuntary-intentional" conduct. 

Those cases where the defence of automatism has been raised on the basis of 

"dissociative" mental states - often referred to as the "dissociated personality cases" - 

might be thought to provide the best evidence of the phenomenon of involuntary-
intentional conduct. 

One might consider the case of R v Ratahi2  to be a paradigmatic example of involuntary-
intentional action. 

In Ratahi the accused was charged with rape and assault. The accused attacked the 
victim from behind. He removed her clothes and raped her. He pulled her to her feet and 

dragged her some distance. The accused then raped her again. After raping the victim, he 

kicked her twice in the head. The accused then helped the victim to her feet and returned 

her to the scene of the first rape. There, he helped her to dress, and told her that he was 

extremely sorry for what he had done. 

207 See pp  82-85. 
208 The defence of duress was analysed at pp  83-85; 111-112. 
209 See pp  82-85. 
210 These were discussed at p  40, n 152. 
211 Unreported, Supreme Court, Victoria (CCA), 8 September 1976. 
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At the trial the defence sought to adduce evidence that at the time of the alleged offences 

the accused was in a "depersonalised state". It was sought to introduce medical evidence 

that the two acts of rape and assault represented a "secondary regression to a 

catastrophic rage reaction", while the accused was in "the impaired state of consciousness 

known as depersonalisation". According to the evidence, although the accused could 

perceive what was going on, it was as if his acts were being done by another person and 
that he was an observer who was unable to interfere or resist. The trial judge declined to 

allow the defence to adduce this evidence. 

After being convicted of rape and assault, the accused appealed those convictions. The 

Court of Criminal Appeal held that the medical evidence provided a "substantial basis for 

doubting whether the acts of the appellant were his voluntary or willed acts". The Court of 

Criminal Appeal held that the evidence had been wrongly excluded and the trial judge 
ought to have allowed the involuntariness defence to go the jury. Accordingly, a new trial 

was ordered. 

What is of particular interest to the present discussion is that the evidence of both the 

accused and the victim strongly indicated that the assaults were intentional.212  

Furthermore, the Court of Criminal Appeal distinguished the mental states of voluntariness 

and intention and treated them as cumulative requirements for guilt.213  The Court appears 

to have not only drawn a distinction between voluntariness and common law "specific 
intent", but also distinguished the mental states of voluntariness and common law "basic 

or general) intent". The clear implication of the decision of the Court of Criminal Appeal in 

Ratahi is that it is possible on occasions for an accused's "act" to be intentional though 

involuntary, thereby entitling the accused to be acquitted. 

However, the facts in Ratahi do not truly give rise to the phenomenon of involuntary-

intentional action. The facts of that case are susceptible to alternative legal analyses that 
dismiss the possibility of an accused being acquitted on the basis that although his actions 

were intentional they were involuntary. 

As earlier analysis shows, voluntariness is an essential element in intentionality.2" If the 
actions of Ratahi were involuntary, which is what the evidence purported to show, then 

Ratahi's subsequent actions, although having the very strong appearance of being 

212 Leader Elliott goes even further and says: 
"There can be no shadow of doubt that Ratahi's assaults on his victim were intentional. If we listen to 
his own evidence and to the evidence of his victim, it is apparent that Ratahi's conduct was a 
paradigm case of intentional action. To suggest to the jury that there is a doubt about this would be to 
suggest, quite wrongly, that "intention" means something different in a court of law from what it means 
in real life. Nor is the case one where the evidence suggests that the accused made some significant 
mistake of fact which might excuse him." : Leader-Elliott I, "Intoxication Defences: The Australian 
Perspective" in Yeo S (ed) Partial Defences to Murder (The Federation Press, Sydney, 1990), p  228. 

213 This point is made by Leader-Elliott, n 212, p  228. 
214 See p  345. 
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intentional, cannot properly be regarded as being intentional because intention requires 

volition. On this approach, no question arises of Ratahi having acted involuntarily but 

intentionally. If Ratahi is to be acquitted of the sexual assaults, then it should be on the 

basis that his actions were both involuntary and unintentional. 

Alternatively, since it was as if Ratahi's acts were being done by another and that he was 

merely an observer, any apparently intentional conduct could only be properly attributed to 
the other person. On that basis, again no question can arise of Ratahi having acted 

involuntarily though intentionally, because for the action to be intentional it must be linked 

to the accused and it is he, and not another person, who must have intended the act". 

Once again, if Ratahi was to be acquitted then it should only be on the basis that the 

accused did not voluntarily and intentionally assault the victim. 

R v Joyce215  is another divided personality case which, on a proper analysis, does not 

support the phenomenon of involuntary-intentional action. 

The accused in that case was put on trial for murder, it being alleged that he had stabbed 

the deceased. A psychiatrist who was called as a witness for the defence gave evidence 
that the accused, at the relevant time, was in a state of dissociation, in which part of him 

knew what he was doing and knew that he was stabbing the victim and intended to kill her, 
while the other part did not. However, the psychiatrist did not believe that the accused's 

state of dissociation was a disease of the mind.216  

On appeal, the Court of Criminal Appeal held that the psychiatric evidence was not 
sufficient to establish any case to go to the jury on the issue of either insanity or 

automatism as a defence. 

The following passage from the appellate court's judgment sets out the court's reluctance 

to recognise the phenomenon of involuntary-intentional action: 

We can conceive cases where the act is conscious but not voluntary and the accused is 
entitled to acquittal, as where his hand with a knife in it is clutched by A and plunged into 
the heart of B. But can an act be voluntary in any sense, yet not conscious so as to entitle 
the accused to an acquittal? Can an act which is not merely a self-propelled movement of 
the limbs or a spasm without any direction of the muscles by the will or the mind (see 
Watmore v Jenkins - we prefer to avoid for the moment the word "voluntary") amount to 
an act of automatism so as to entitle the accused to an acquittal? Or may there be acts 
which though in some sense directed or purposive are yet in the eyes of the law 
involuntary or unconscious or both? 

The sleepwalker's act is often said to be involuntary or unconscious, or at least not to be 
the subject of criminal responsibility, but it is apparent that his acts may be of two different 
kinds. He may walk in his sleep, run into someone and knock him down the stairs. Clearly, 
if the contact is his act at all, it is in the present sense involuntary and unconscious and he 

215 [1970] SASR 184. 
216 The accused's state of mind may, however, have fallen within the definition of 'abnormality of mind" in 

s 1 of the Criminal Code (NT). 
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is not responsible. But suppose he turns the handle of a door or turns a key in a lock, picks 
up a knife and uses it, still in his sleep. Assuming that it is possible for him to do all of 
these things in his sleep, how far may they be said to be involuntary and unconscious? 
Clearly the muscles in these cases do not act by themselves. There must be some sort of 
direction from the will or mind or whatever is the correct scientific description of the motive 
force. These acts are, to use words which appear to be currently in fashion, purposive or 
programmed. As we say, we find it hard to see how an act can be committed with a 
purpose and still be committed unconsciously. Can such acts still be involuntary or 
unconscious in the eyes of the law? We share, with respect, the difficulties expressed so 
energetically by Windeyer J in Ryan v The Queen.217  

This was followed by the Court's critical conclusion: 

In our view, if the personality is divided and one of the divided parts was conscious of the 
act and wills it, the actor is responsible for it and the defence of automatism is not open. 
With respect we agree with what North J said in Burr's Case: 

'I fail then to see how the evidence in this case laid any proper foundation for the defence 
of automatism. It is plain that this appellant got the idea of killing Fame. He was possessed 
of an urge to kill Fame and even if he was looking at himself as a separate person he 
nevertheless possessed the ability to say 'no'.... He went away and killed Fame and he 
killed him in circumstances which show quite clearly, in my opinion, that his mind was 
working. In that situation the lack of the necessary 'intent' is not shown simply because a 
psychiatrist, however, eminent, endeavours to split the conception of responsibility and to 
divide consciousness, as it were, into two parts and say that in some respects the man 
was conscious and in other respects not so.'218  

The Court's reference to one part of the accused's divided personality having been 

conscious of the "act" and having willed it suggests that the Court was of the view that one 

part of the accused's personality voluntarily did the "act" and intended the "act", 219  while 

the other part was not conscious of the "act", and was therefore acting involuntarily and did 

not intend the "act". One might well view this as an instance of involuntary-intentional 

action. On the basis that in order for conduct to attract criminal responsibility it must be 

both voluntary and intentional, it was open to the Court in Joyce to leave the defence of 

automatism to the jury. However, the Court considered that automatism was not open. The 

Court appears to have reached that conclusion on the basis that voluntary and intentional 

conduct on the part of one half of the divided personality was sufficient to remove 

automatism as a live issue. Furthermore, on that basis, it would seem that the Court was 

not circumventing the fundamental requirement that proscribed conduct must be both 

voluntary and intentional. In effect, the Court dismissed any possible argument that the 

factual matrix in Joyce gave rise to a true instance of involuntary-intentional action which 

dictated that the defence of automatism be left to the jury. 

The Court in Joyce was right in rejecting the facts in that case as constituting an instance 

of involuntary-intentional action: however, for the wrong reason. Although, it may be clear 

that one part of the accused's personality may have acted involuntarily, it is not the case 

that the other part of his divided personality acted voluntarily and intentionally. As seen 

217 [1970] SASR 184 at 192. 
218 [1970] SASR 184 at 192-193. 
219 This is on the basis that 'will" is a compendious term embracing both voluntariness and intent: see p 

340. 

349 



earlier, a person cannot be properly regarded as having acting intentionally unless that 

person has acted voluntarily.220  The fact that one part of Joyce's divided personality was 

conscious of the "act" does not mean that he voluntarily did the "act". In order for Joyce to 

have voluntarily done the "act" in question it would have to be shown that Joyce, at either 

level of his personality, satisfied the requirements of voluntary conduct. The evidence 

presented in Joyce was not sufficient to satisfy those requirements. In other words, at 

neither level of his personality could Joyce's conduct be regarded as having been truly 
voluntary. If Joyce did not act voluntarily at either level of his personality, then nor did he 

act intentionally at either level. 

R v Radford 221  is another divided personality case which, on a proper analysis, does not 

support the proposition that a person may act involuntarily but intentionally at the same 

time. Although the appellant's dissociated state involved a divided personality, there was 

no suggestion, unlike in Joyce, that one part of the divided personality "willed" the act. 

According to the psychiatric evidence, there was no relevant "exercise of the will by either 

part of the personality". If by a "willed act" the Court meant a voluntary (as distinct from an 
intentional) act, then, on the evidence in Radford, there could be no question of the 
accused having acted involuntarily but intentionally. But, even if the Court meant to equate 

a "willed act" with an act which is both voluntary and intentional, the facts in Radford 

cannot be viewed as giving rise to an instance of involuntary-intentional action. 

It might be thought that the facts in the renowned "sleepwalking" case of Cogdon 222  prove 
the reality of involuntary-intentional action. The brief facts in that case were that Mrs 

Cogdon, whilst asleep, got out of bed and having picked up an axe went to her daughter's 

bedroom with axe in hand. She struck her daughter with the axe, thereby killing her. Mrs 
Cogdon told the court that she had done these things in the course of a dream. She 
recounted that in her dream she had seen North Korean soldiers all around the house, and 

that one of the soldiers was on her daughter's bed attacking her daughter. Mrs Cogdon' s 
actions had all the appearances of being intentional though involuntary. However, it is 
wrong to treat the facts in Cogdon as an instance of involuntary-intentional action. 

First, Mrs Cogdon's actions were not truly intentional because intention requires volition, 

and her actions were clearly involuntary. However, even if her actions could be regarded 

as having been intentional, then it could be argued that notwithstanding the intentionality 
of her actions they should not attract criminal responsibility. It could be argued that Mrs 

Cogdon did not intend the "act" of striking her daughter with the axe: in a dreamlike state 
she mistakenly believed that she was striking a soldier with the axe. A mistaken belief as 

to the facts and circumstances surrounding a particular "act" may preclude proof of the 

220 See p  345. 
221 (1985) 42 SASR 266. 
222 Unreported, Supreme Court, Victoria, 1950 noted in Morris N, 'Somnambulistic Homicide: Ghosts, 

Spiders and North Koreans" (1951) 5 Res Judicatae 29. 
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requisite fault element. Accordingly, it could be argued that although Mrs Cogdon's actions 

were intentional they were not intentional in terms of the intent required to prove the 

offence with which she was charged. If the apparent intentionality of Mrs Cogdon's actions 

is dealt with under the rubric of mistake, then the facts of that case do not disclose a true 

instance of involuntary-intentional action.223  

The divided personality cases and extreme sleepwalking cases like Cogdon show that 
involuntary—intentional conduct is an impossibility. As noted by King CJ in R v Tucker,224  

once the mental states of voluntariness and intent are properly understood, the concept of 

an "intended but unwilled act" is both a psychological and legal self-contradiction. 

However, the Chief Justice fails to closely examine the nature and scope of these two 

mental states. Whilst he correctly observes that intent implies the existence of will or 

volition,225  he avoids what he considers to be "the difficult psychological distinction 
between volition and intent", and ends up saying that a jury should not be troubled with 
that distinction unless the facts of the case require that distinction to be made. But it is only 

by drawing the psychological distinction between voluntariness and intention that the 
notion of an "intended but unwilled act" is shown to be both a psychological and legal self-
contradiction. Voluntariness and intention are conceptually distinct mental states, though 

there is a cumulative relationship between the two. As intention is a cumulative mental 
state upon that of voluntariness, voluntariness is an indispensable precondition for the 

existence or presence of intention. It is that interrelationship between voluntariness and 

intention that renders "intended but unwilled action" an impossibility.226  

Once the distinction and interrelationship between voluntariness and intention is 
understood, it makes no difference if, in those hard cases involving dissociative mental 
states or episodes of sleepwalking, human beings are viewed as unitary rational actors (as 

in Joyce) or as entities with a self divided between the conscious and unconscious (as in 
Radford and Ratahi). Regardless of the construct adopted by the court, the issue of 

criminal responsibility can be sensibly resolved by acknowledging the conceptual 
distinction between voluntariness and intention and the interrelationship between those 

two mental states. 

223 When we speak of the possibility of involuntary-intentional action it is contemplated that the intentional 
conduct corresponds with the requisite fault element of the offence charged. 

224 (1984) 36 SASR 135 at 139. 
225 Hence the Chief Justice's statement that ' if intent is proved, voluntariness is proved ipso facto" 

(1984)36 SASR 135 at 139. 
226 By way of contrast, King CJ subsumes voluntariness under the issue of intent, and for that reason 

considers "intended but unwilled action" an impossibility" (1984) 36 SASR 135 at 139. However, this 
approach overlooks the distinction between voluntariness and intent which is important for the 
reasons advanced in the next section of this thesis. 
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H. THE THEORETICAL AND PRACTICAL IMPORTANCE OF THE DISTINCTION 
BETWEEN VOLUNTARINESS AND INTENTION 

1. The relationship between the constituent elements of "acts" and "omissions" 
and the mental states of voluntariness and intention 

Any model of criminal responsibility that is predicated solely upon the concept of 

intentionality, according to which the notion of volition is either dispensed with or 

subsumed under the rubric of intention, cannot possibly encompass the complexities and 

intricacies of human action and the different mental processes and states of mind that 

accompany such action. 

As mental states applicable to both "acts" and "omissions", voluntariness and intention 
play a critical role in defining the proper scope of "acts" and "omissions". As observed 

earlier,227  there is a mutual dependence between the physical elements - "acts" and 

"omissions" - and the mental elements - voluntariness and intention. If voluntariness were 

the only mental state applicable to an "act" or "omission", then it would seem to follow that 

an "act" should be confined to a bodily movement and an "omission" confined to a failure 
to perform a bodily movement. But because intention is also applicable to "acts" and 
"omissions", the scope of an "act" and "omission" is widened to include certain 
consequences of a bodily movement and certain circumstances existing at the time the 

bodily movement is performed. 

In relation to intentional offences, voluntariness and intention apply to different aspects of 
an "act" or "omission". As a mental element, voluntariness only relates to basic actions, 

that is, it is concerned with mental control over bodily movements. An "act" or "omission" is 

said to be voluntary when it is done or made under the mental control of the accused. 
Intention, on the other hand, is applicable to complex actions - actions which include the 

circumstances in which bodily movements are performed and the contemporaneous and 
inevitable consequences of bodily movements. Intention, in its application to an "act" or 
"omission", connotes either a decision to bring about an "act" 228  of a particular kind or to 
make an "omission" 229  of a particular kind, or alternatively knowledge on the part of the 

accused of the character of the "act" which is done or the "omission" which is made. 230 

There is a mutual dependence and correlation between physical elements like "acts" and 

"omissions" on the one hand and mental elements like voluntariness and intention on the 

other. It is only by treating voluntariness and intention as separate mental states that the 

227 See pp  298 and 315-316. 
228 In this context "acts" are not confined to basic actions but include complex actions. 
229 Similarly, in this context, "omissions" are not confined to a failure to perform basic actions, but include 

a failure to perform complex actions. 
230 Once again ,"acts" and "omissions" are viewed in their broader context. 
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proper scope of an "act" or "omission" can be determined. Conversely, once the proper 

scope of an "act" or "omission" is settled, voluntariness and intention emerge as two 

distinct states of mind, each applying to different aspects of an "act" or an "omission". The 

mental processes that normally accompany human actions are readily reducible to a 

voluntariness/intention dichotomy. 

It might be said that the "mutual dependence" argument is flawed for the reason that many 
criminal offences do involve the performance of "complex actions" and yet the criminal law 

does not require those actions to have been performed intentionally. However, the 

existence or creation of non-intentional offences in the criminal law neither undermines nor 
detracts from the argument. Non-intentional offences are to be treated as exceptions to the 

rule, that is to say, the criminal law normally punishes only those "acts" that are done 

intentionally or those "omissions" that are made intentionally. Where the criminal law 
imposes criminal liability for the commission of a proscribed act or the making of a 

proscribed omission, without requiring proof of intention, the law treats mental states, such 

as intention or recklessness, which in the ordinary course of human experience normally 
accompany the performance of complex actions, and which normally are required to be 

proved, as immaterial. But that does not invalidate the argument as to the normal mutual 
dependence and correlation between the physical and mental elements of offences. 
Moreover, in the case of non-intentional offences, there remains a requirement that the 

basic action or actions constituting the proscribed act be voluntary.231  

2. The indispensability of the distinction to proof of offences requiring proof of 
intention 

The distinction between voluntariness and intention is essential to the determination of 

criminal responsibility for offences of mens rea, that is, offences requiring proof of 
intention. In the case of intentional offences, the conceptual distinction between 

voluntariness and intention, together with the reciprocal relationship between the nature of 
an "act" or "omission" and intention, helps to ensure that in the process of attributing 
criminal responsibility the proscribed "act" or "omission" is correctly identified and married 

up with the correspondingly relevant state of mind. It also helps to ensure just and 

consistent outcomes in the criminal law. 

The theoretical and practical applications of the distinction within the framework of 

intentional offences do not end there. As previously stated,232  the distinction between 

voluntariness and intention, and the cumulative relationship between the two, provides the 

231 This is one of the very powerful arguments for the criminal law drawing a distinction between 
voluntariness and intention. For the need to draw that distinction in relation to offences of strict liability 
and offences of negligence see pp  355-381. 

232 See pp  346-351. 
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key to resolving the issue of criminal responsibility in those hard cases involving 

dissociated states, divided personalities and sleepwalking. The cumulative relationship 

between voluntariness and intention shows that there is no such thing as involuntary-

intentional action. However, a model of criminal responsibility which is predicated solely 

upon the concept of intentionality - especially one which totally abandons the notion of 
volition - may be liable to reach a contrary conclusion.233  

3. The importance of the distinction in relation to offences of recklessness 

There are many offences in the criminal calendar which can be committed recklessly.234  

Despite occasional attempts by the criminal law to either equate recklessness with 

intention or to treat recklessness as a species of intention, recklessness involves mental 

processes quite different in nature to those associated with the presence of intention. 
Recklessness, purely in terms of its subjective content, involves the mental element of 
foresight as to a particular occurrence, whether it be in the nature of an "act", "omission" or 

"event". Foresight, and hence recklessness, is a state of mind which substantially differs 

from that of intention and is a distinct mental state. 

If the criminal law were to draw no distinction between voluntariness and intention, such 
that voluntariness is equated with intention or is subsumed under the rubric of intention, 

then in the case of offences involving recklessness the requirement of voluntariness235  

could only be imposed by, in turn, equating recklessness with intention. However, intention 
and recklessness are as separate and distinct mental states as are voluntariness and 

intention. Furthermore, if recklessness is equated with intention, then it follows that 

voluntariness is either treated as being equivalent to recklessness or somehow subsumed 
under the rubric of recklessness. It is not possible, on any sound jurisprudential basis, to 
either equate voluntariness with subjective foresight or to treat it as part of that mental 
state. As with voluntariness and intention, recklessness and voluntariness must be treated 

as distinct mental states. As in the case of voluntariness and intention, there is a 

cumulative relationship between recklessness and voluntariness. Voluntariness, which is 

233 This remains a possibility even where voluntariness is subsumed under the rubric of intention. 
234 Most common law crimes which can be committed intentionally can also be committed recklessly 

O'Connor D and Fairall P. A, Criminal Defences (3rd  ed , Butterworths, Sydney, 1996) par 1.31, p  17. 
There is "a clear tendency towards allowing recklessness as a altenative fault element for most 
common law offences" : O'Connor D and Fairall P. A, Criminal Defences (3rd  ed, Butterworths, 
Sydney, 1996) par 1.32, p  17. Sees 5.4(4) of the Criminal Code (0th) which makes it clear that most 
offences can be committed recklessly as well as intentionally. 
A prime example of a common law offence which can be committed recklessly is that of murder. 
Murder is committed if the accused causes the victim's death by an act which he or she knew would 
probably cause death or grievous bodily harm. Other common law offences which may be committed 
recklessly include sexual assault, rape, malicious wounding, criminal damage and obtaining by false 
pretences: O'Connor D and Fairall P. A, Criminal Defences (3 rd  ed Butterworths, Sydney, 1996) par 
1.35, p  19. 
The concept of recklessness has a central role to play in the Criminal Code (NT). Section 31 (1) 
establishes recklessness as the general threshold of criminal responsibility. 

235 The voluntariness requirement applies to both intentional and reckless "acts" and "omissions". 
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confined to basic actions is a necessary anterior mental state to that of recklessness: an 

"act" cannot be recklessly done unless the "act" is voluntary. Recklessness, in relation to 

an "act", is denoted by foresight as to the performance of a complex action (constituting an 
"act") as the consequence of a voluntarily performed basic action (constituting the "act"). 

As a mental state, recklessness is clearly distinguishable from voluntariness though, like 

intention, it builds upon the basic mental state of voluntariness and embraces a broader 

state of mind, which is cumulative upon that of voluntariness. 

4. The importance of the distinction in relation to offences of strict or absolute 
liability 

Voluntariness and intention are not only distinct mental states, but represent gradations of 

fault. The cumulative nature of the two mental states allows the criminal law scope within 
which to vary the fault elements that apply to a great range of criminal offences. Although 
human action is normally accompanied by the mental states of voluntariness and 

intention, there is no restriction on the criminal law delimiting the fault element of certain 

offences in the criminal calendar to proof of voluntariness. The distinction between 
voluntariness and intent facilitates the creation of offences of strict or absolute liability and 

offences involving negligence. Although these offences require proof of voluntary conduct, 
they do not require proof of mens rea. The distinction between voluntariness and intention, 

therefore, provides a coherent jurisprudential framework which enables the criminal law to 
establish several categories of offences each with varying fault elements. 

Offences of strict or absolute liability have been traditionally regarded as offences which 
do not require proof of mens rea. In other words, conduct attracts criminal liability 

notwithstanding that the person charged with the offence acted without a guilty mind, 
which is usually evidenced by the presence of intention, knowledge or recklessness. In the 

case of offences of strict and absolute liability, criminal liability is incurred upon proof that 

the accused voluntarily committed the act constituting the offence, or voluntarily brought 

about a state of affairs constituting the offence.236  However, voluntariness is a state of 

mind that imputes fault, and to that extent offences of strict or absolute liability do require 
proof of a fault element. 

The delimitation of the fault element to the mental state of voluntariness in the case of 

strict or absolute liability offences is best demonstrated by way of a commonly used 

example.237  Suppose D is criminally charged for selling adulterated milk contrary to certain 

236 In the case of offences of strict liability, criminal liability is contingent also upon the absence of an 
honest and reasonable mistake of fact: He Kaw Teh (1985) 157 CLR 523. 

237 The following example is referred to by Gillies, n 10, p  304 and by O'Regan R.S, Essays on the 
Australian Criminal Codes (The Law Book Company Limited, Sydney, 1979), p  44. The example is 
actually an adaptation of the facts of Brimblecombe v Duncan [1958] Qd R 8 taken from Morris J.M 
"Section 23 of the Criminal Code of Queensland" (1963)4 U.Q.L. J. 254. 
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food regulations. If the offence is one of mens rea, in order to be found guilty of the offence 

it must be established that D either knew of the adulteration of the milk at the point of sale, 

or D acted recklessly in respect of the possibility that the milk was impure at the time the 

sale was made. It would be necessary to prove not only that D voluntarily sold the milk, but 

intended to sell, or was reckless as to the sale of, adulterated milk. The requisite intent 

could be established by showing that D performed the transaction with the conscious 

object of selling adulterated milk or sold the milk in knowledge that the milk was 

adulterated or possibly adulterated. If, on the other hand, the offence is treated as an 

offence of strict liability, D's guilt merely depends upon proof that he voluntarily sold milk: 

it is not necessary to prove that D intended to sell adulterated milk. 

What distinguishes strict liability offences from offences of absolute liability at common 
law, in Australia, is the availability or non-availability of the defence of honest and 

reasonable mistake of fact.238  Honest and reasonable mistake of fact is a specific defence 
which may be raised in the context of strict liability offences; however it does not apply to 
all offences of strict liability. As in the case of any other defence, the defence of honest 

and reasonable mistake of fact may be excluded by the legislature, either expressly or by 

implication.239  In the case of strict liability offences where the defence is excluded the 

offence imposes what has been normally termed "absolute liability". Hence such offences 

are termed offences of absolute liability.240  

Common law strict liability offences are constructed upon the distinction between 
voluntariness and intention. In the case of offences of strict liability, criminal responsibility 

for the proscribed conduct depends upon proof of voluntary conduct and the absence of 
an honest and reasonable mistake of fact. The latter constitutes a different mental fault 
element to that of intention. The existence of the category of offences of strict liability 

illustrates the practical importance of the distinction between voluntariness and intention. A 
model of criminal responsibility that dispenses with the notion of volition or subsumes it 

under the rubric of intention would have great difficulty in justifying and explaining offences 

of strict liability. 

238 This is commonly referred to as the Proudman defence which was named after the High Court 
decision in Proudman v Dayman (1941) 67 CLR 536. However, as noted by Gillies, n 10, p  304, this 
was not the genesis of the defence. See for example the following the cases: Maher v Musson (1934) 
52 CLR 100 at 104-1 05; Coventry (1938)59 CLR 633; Thomas yR (1937)59 CLR 279. 

239 Gillies, n 10, pp  305-306. 
240 The Criminal Code (Cth) acknowledges this distinction between strict liability offences and offences of 

absolute liability. Section 6.1 provides that the defence of mistake of fact under s 9.2 (that is, a 
defence based on a mistaken but reasonable belief about certain facts) is available in relation to 
offences of strict liability. The defence of mistake of fact created by s 9.2 is modelled on the Proudman 
defence. Section 6.2 provides that the defence of mistake of fact under s 9.2 is not available in 
relation to offences of absolute liability. 
It is noted that the Criminal Code (Cth) regards offences of strict and absolute liability as being devoid 
of fault elements. But such offences remain subject to the voluntariness requirement , the most basic 
of all fault elements. Furthermore, the defence of mistake of fact is available in the case of offences of 
strict liability. The absence of mistake of fact is an indirect fault etement: see pp  53-59. The Code's 
treatment of offences of strict and absolute liability as offences involving no "fault elements" cannot be 
sustained. 
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Is there a need under the Criminal Code (NT) to distinguish between voluntariness and 

intention in order to justify and give efficacy to offences of strict or absolute liability, or 

offences of that genre? 

The Code's classification of criminal offences does not include offences of strict and 

absolute liability. Instead the Code creates a class of offences known as "regulatory 

offences".241  Numerous offences found in a variety of criminal legislation in the Northern 

Territory are declared to be regulatory offences. The Criminal Law (Regulatory Offences) 

Act was the original legislative vehicle by which certain offences were declared to be 

regulatory. However, the trend in recent times has been to internally identify those 

offences which are regulatory in nature in particular criminal statutes.242  Although the 

number of regulatory offences appear to be on the increase, regulatory offences, as a 

class, are not defined. 

Howard says this about regulatory offences: 

Whereas at common law it was generally true to say that to convict D, P had to prove both 
actus reus and mens rea, in modern times a doctrine has grown up that in certain classes 
of statutory offences, which may be called for convenience 'regulatory offences', D can be 
convicted on proof by P of actus reus only. This came to be called the doctrine of strict, or 
absolute, responsibility.243  

However, it would be quite wrong to automatically equate regulatory offences in the 

Northern Territory with common law offences of strict or absolute liability on the strength of 

the comments made by Howard concerning regulatory offences. Criminal responsibility 

under the Criminal Code (NT) and other criminal legislation in the Northern Territory is 

solely determined by the relevant statutory provisions and is a matter of statutory 

interpretation.244  It is wrong to read the provisions of the Code and other legislation with a 

preconceived notion that the criminal law of the Northern Territory replicates the common 

law classification of offences into those of mens rea, strict liability and absolute liability. 

The doctrine of strict or absolute liability is a product of the common law built around the 

doctrine of mens rea. Just as the doctrine of mens rea is irrelevant to the determination of 

criminal responsibility under the Northern Territory Code,245  so also is the common law 

doctrine of strict or absolute liability. 

241 Section 3 of the Code provides: 
"Offences are of three kinds, namely, crimes, simple offences and regulatory offences." 

242 See for example s 51 of the Traffic Act (NT) which provides: 
"An offence against or a contravention or failure to comply with this Act (other than ss 30 and 31) is a 
regulatory offence." 
See also s 91AA of the Summary Offences Act (NT) which provides: 
"An offence of contravening or failing to comply with ss 65AA, 74 (3), 82(3) or (4) is a regulatory 
offence." 

243 Howard C, Strict Responsibility (Sweet and Maxwell, London, 1963), pp  1-2. 
244 Thomas vMcEather [19201 St A Od 166; BennettvR [1991] Tas R 11; ValIance yR (1961) 108 CLR 

56. 
245 Widgee shire Council v Bonney (1907) 4 CLR 977 at 981 per Griffith CJ where the Chief Justice said: 
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As their label suggests regulatory offences are concerned with the regulation of social, 

fiscal and industrial activities. Offences of this orientation often impose absolute liability as 

opposed to strict liability.246  However, once again it would be wrong to necessarily equate 

regulatory offences under the Code with common law offences of absolute liability. 

Whether or not regulatory offences impose absolute liability, in the common law sense, is 

a matter of statutory interpretation.247  

Section 22 of the Criminal Code gives some vital clues as to the nature of regulatory 
offences. Section 22 provides as follows: 

Except for sections 26(1)(c) and (d) (and sections 23 and 24 to the extent necessary to 
give effect to section 26 (1)(c) and (d) ), 30(3) and 38, this Part does not apply to 
regulatory offences. 

Section 31 of the Code is to be found in Part II of the Code. Therefore, by virtue of s 22, 
the provisions of s 31 do not apply to regulatory offences. This means that regulatory 
offences do not require proof of either intention or foresight with respect to any of their 
physical elements. 

Section 32 of the Code which deals with the defence of honest and reasonable mistake of 

fact is also to be found in Part II of the Code. By reason of s 22, the operation of this 

defence is excluded in relation to regulatory offences. Accordingly, regulatory offences are 
offences in respect of which a defence of honest and reasonable mistake of fact is not 
available. 

It should be noted that although ss 31 and 32 do not apply to regulatory offences, it is 
open to the legislature to include a specific mental element in the definition of regulatory 
offence.248  Regulatory offences which do not contain a specific mental element 249  can be 
equated with common law offences, while those which prescribe a specific mental element 
cannot. 

As the Criminal Code (NT) only divides offences into three categories, namely crimes, 
simple offences and regulatory offences (which, in most instances, are to equated with 

those offences at common law which impose absolute liability), there appears to be no 

under the criminal law of Queensland, as defined in the Criminal Code, it is not necessary to have 
recourse to the old doctrine of mens rea, the exact meaning of which has been the subject of much 
discussion." 

246 HeKawTeh (1985) 157 CLR 523. 
247 See the observations made by Kearney J in Salmon v Chute [(1994)] 4 NTLR 149 at 166 as to the 

classification of s 155 of the Criminal Code (NT) as an offence of strict liability: 
11 It is correct that s 31(3) excludes 155 from its ambit, but this does not mean that therefore the 
offence in s 155 of the Code automatically becomes an offence of strict liability; it is a matter of 
construing the provisions of the section, and, properly construed, the offence is not one of strict 
liability." 

248 See the text to n 247. 
249 The great majority of regulatory offences fall within this category. 
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room for the existence of offences which are comparable in nature to common law 

offences of strict liability, that is, offences which, although they do not require proof of 

mens rea, permit a defence of honest and reasonable mistake of fact.25°  

As a matter of fundamental legal principle it is difficult to conceive of regulatory offences 

as not requiring proof of voluntary conduct. The doctrine of free will underpins the notion of 

criminal responsibility and permeates all offences, although given expression to in varying 
degrees. Minimum expression is given to the doctrine of free will through the principle of 

voluntariness. At common law even offences of absolute liability require proof of the 
exercise of volitional conduct. It is, therefore, most unlikely that the draftsman of the Code 

intended to deny the application of the voluntariness requirement to regulatory offences. 

Working on that assumption, one is led to inquire as to the manner in which the principle 

of voluntariness is applied under the Code to regulatory offences. 

There are four possibilities which were raised earlier in this Part (1) the requirement of 

voluntariness is to be viewed as an intrinsic element of every "act" constituting an offence; 

the requirement of voluntariness is to be inferred from the Code's definition of an "act"; 
voluntariness is redefined in terms of intention and (4) the requirement of voluntariness 

is derived from the operation of the common law. The earlier discussion exposed the 
weaknesses of each of these approaches. None of the approaches provide an appropriate 
vehicle for the imposition of a voluntariness requirement in relation to regulatory offences. 

If the principle of voluntariness is subsumed under the rubric of intention, then regulatory 
offences cannot be subject to a voluntariness requirement through that mechanism for the 
reason that the provisions of s 31 do not apply to regulatory offences. 

Furthermore, the possibility that the principle of voluntariness is subsumed under the 
concept of intention opens up the further possibility that in relation to regulatory offences 

the requirement of voluntariness must be derived from another source, for example from 

the Code's definition of an "act," or by treating voluntariness as an intrinsic element of an 
"act". The possible existence of two parallel, but different, vehicles for imposing a 
voluntariness requirement in relation to offences in the Northern Territory defeats one of 

the main objectives of a criminal code, which is to lay down fundamental principles of 

criminal responsibility which are simply and clearly expressed, and capable of being 
readily and selectively applied to different categories of criminal offences. 

250 However, in lieu of offences of strict liability - an intermediate category between offences of mens rea 
and offences of absolute liability - the Code extends the defence of honest and reasonable mistake of 
fact (a defence at common law confined to offences of strict liability) to all non-regulatory offences. 
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The creation of regulatory offences under the Criminal Code (NT) not only establishes the 

need to clearly distinguish between the mental states of voluntariness and intention, but 

also the need to define these two different mental states with clarity and precision. 

5. The importance of the distinction in relation to offences of negligence 

In the other Australian common law and Code jurisdictions, the concept of negligence 

plays a not insignificant role in the area of criminal responsibility. However, there has been 
considerable debate as to whether the term "negligence" in the context of the criminal law 

refers to a course of conduct or a state of mind. The debate is resolved by adopting a 

middle position, concluding that "negligence" in the criminal sphere describes both a 

course of conduct and a mental state. 

"Negligence" as a type of conduct is risk-producing conduct, that is, conduct that creates a 

risk of harm which is unjustified.251  The assessment of whether or not conduct is negligent 
depends upon the application of an objective standard: a person is said "to act negligently 

when he or she creates a risk of harm in a situation in which the reasonable person would 
have adverted to the element of risk and not acted similarly".252  In simple terms, conduct 
which deviates from the standard that a reasonable person would observe amounts to 
"negligence". 

"Negligence", in the sense of negligent conduct, may be accompanied by different mental 
states. A person may advert to the fact that his conduct creates a risk of unjustified harm. 

In such circumstances the person is said to have been advertently negligent. In the case 

of advertent negligence, the mental state which accompanies the negligent conduct is not 
one of negligence, but one of "recklessness". Whilst the conduct element of offences 

based on advertent negligence consists of a conduct which departs from the standard of 
care a reasonable person would observe, such offences are regarded as offences of mens 
rea, recklessness satisfying the requisite fault element. Alternatively, the negligent 

conduct may be inadvertent. In the case of inadvertent negligence, the mental state which 
accompanies the negligent conduct can be truly regarded as one of negligence. 

Accordingly, in the case of offences based on inadvertent negligence, the requisite fault 

element is a negligent state of mind, that is, a negative mental state involving a failure to 

foresee the risk involved in one's conduct under circumstances where a reasonable 
person would have foreseen such risk. Offences of inadvertent negligence are true 

offences of negligence in that they involve both negligent conduct and a negligent state of 

mind.253 

251 Gillies, n 10, p  39. 
252 Gillies, n 10, p  39. 
253 Calvin E and Linden-Laufer S, Criminal Law in Queensland and Western Australia Cases and 

Commentary (Butterworths, Sydney, 1994), p  310. 
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In common law jurisdictions like NSW, SA and Victoria the fault element of certain 

statutory offences consists of negligence.254  In the case of such offences it is necessary to 

prove both negligent conduct and a negligent state of mind. 

The concept of negligence, in the form of "criminal negligence,"255  constitutes a fault 

element in relation to the offence of negligent manslaughter, at least in Victoria.256  On the 

view taken by the Full Court in Nydam the offence of negligent manslaughter consists of 

both negligent conduct and a culpable state of mind constituted by a failure to foresee a 

reasonably foreseeable risk: 

In order to establish manslaughter by criminal negligence, it is sufficient if the prosecution 
shows that the act which caused the death was done by the accused consciously and 
voluntarily, without any intention of causing death or grievous bodily harm but in 
circumstances which involved such a great falling short of the standard of care which a 
reasonable man would have exercised and which involved such a high risk that death or 
grievous bodily harm would follow that the doing of the act merited criminal punishment.257  

It is often thought that the concept of negligence is also relevant in the context of strict 

liability offences. It has been suggested that in the case of offences of strict liability, to 

which the defence of honest and reasonable mistake of fact applies, the basis of liability is 

negligence.258  As discussed earlier, offences of strict liability do not require proof of mens 

rea. The issue of fault is indirectly addressed through the defence of honest and 

reasonable mistake of fact. There must be a mistake of fact before the defence can be 

considered. According to the defence, a mistake may either be reasonable or 

unreasonable. It has been suggested that an unreasonable mistake is a negligent 

mistake.259  However, that is true in only a very limited sense. A defence of honest and 

reasonable mistake will fail if the prosecution is able to show that the mistake was not 

reasonable. That may be established by showing that the accused failed to take proper 

care in assessing the accuracy of his or her belief.260  Such a failure may constitute 

negligence in the sense of negligent conduct (as distinct from a negligent state of mind), 

but negligence per se is not the focus of the defence of honest and reasonable mistake of 

fact. Negligent conduct may only be relevant to the reasonableness of the mistaken belief 

held by an accused. Furthermore, in some cases, negligence is not an issue at all, all 

reasonable care having been taken by the accused to prevent the offence occurring, and 

254 For example, s 24 of the Crimes Act 1900 ( NSW) provides for the offence of causing bodily harm by 
negligent act or omission; s 19(a) of the Criminal Law Consolidation Act 1935 (SA) creates the offence 
of causing death or bodily harm by culpably negligent driving or riding); s 24 of the Crimes Act 1958 
(Vic) creates the offence of negligently causing serious injury. 

255 "Criminal negligence" amounts to negligence of a very high degree: Andrews v DPP [1937] 2 All ER 
552; Nydam V R [1977] VR 430 at 445. 

256 Nydam v R [1977] VR 430. 
257 [1977] VR 430 at 445. At 443, the Court said that "this formulation proceeds on the footing that the 

accused man did not in fact advert ( although a reasonable man would have adverted) to the 
probability that death or grievous bodily harm would ensue". 

258 O'Connor and Fairall ,n 234, par 2.24, p  42. 
259 Colvin E, Linden S and McKechnie J, The Criminal Law in Queensland and Western (3rd  ed, 

Butterworths, Australia, 2001), par 12.9, p  210. 
260 O'Connor and Fairall, n 234, par 2.24, p  42. 
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yet the defence may be defeated either by proof that the accused did not in fact hold the 

subject belief, or that the facts believed in would not, if they existed, make the accused's 

act innocent in the requisite sense.261  The concept of negligence has only a limited role - 

and a peripheral one at that - to play in the operation of the defence of honest and 
reasonable mistake of fact.262  

In the case of offences of inadvertent negligence, there is no need to prove mens rea. The 

mental states which are traditionally regarded as satisfying the requirement of mens rea 

are intention, recklessness, knowledge and belief. In lieu of mens rea, the requisite fault 

element is a negligent state of mind. However, there is another more fundamental fault 

element that must be proved in relation to offences of inadvertent negligence. That fault 
element is associated with the voluntary performance of the actus reus: the accused must 

be shown to have voluntarily engaged in the negligent conduct. 

If at common law, offences of inadvertent negligence do not require proof of mens rea 

(which is primarily constituted by intention), but do require the proscribed conduct to be 
voluntary, it goes without saying that there is a need for the criminal law to distinguish the 

mental states of voluntariness and intention, and to define them with a high degree of 
clarity and precision. 

There is a similar need under the Criminal Code (NT) to distinguish the two mental states 
for the purposes of attributing criminal responsibility in the case of offences involving 
negligence. That emerges from a close examination of the role played by the concept of 
negligence in the structure of criminal responsibility under the Code. 

(i) Section 31 of the Criminal Code (NT) and negligence 

The provisions of s 31 are a convenient starting point. Subsection (1) provides that a 
person is excused from criminal responsibility for an "act", "omission" or "event" unless it 
was intended or foreseen as a possible consequence of one's conduct. 

Subsection (2) of s 31 only applies if in fact the relevant "act" "omission" and "event" was 

foreseen as a possible consequence of one's conduct. In other words, subsection (2) only 
falls for consideration if the subjective test in subsection (1) is satisfied. Where the 

prosecution is able to prove relevant (subjective) foresight on the part of an accused, 

whether or not the accused is to be held criminally responsible for his or her conduct 

261 O'Connor and Fairall, n 234, par 2.24, p  42. Even if there were negligence on the part of the accused, 
the prosecution could exclude the defence on either of those grounds without having to prove 
negligence. 

262 See pp 53-59 for a more detailed analysis of the defence of honest and reasonable mistake of fact. 
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depends upon the application of the objective test provided for in subsection (2). If, 

however, the accused did not foresee the relevant "act", "omission" or "event" as a 

possible consequence of his or her conduct, that is the end of the matter and the accused 

incurs no criminal responsibility for his or her conduct. 

What mental states are prescribed by s 31(1) and (2)? Clearly, intention is one of the 

culpable states of mind prescribed by s 31. It is equally clear that intention is a completely 

different state of mind to that of negligence. But what state of mind is constituted by 
foresight as prescribed by subsections (1) and (2) of s 31? 

The effect of the foresight provisions is to treat recklessness as an alternative culpable 
mental state,263  and subjective recklessness as the threshold for criminal responsibility 

under the Northern Territory Criminal Code.264  Recklessness is also a completely different 

state of mind to that of negligence. As the only culpable mental states prescribed by s 31 
are intention and recklessness, negligence has no part to play in the operation of s 31. 

Unlike s 23 of the Criminal Codes of Queensland and Western Australia and s 13 of the 

Tasmanian Criminal Code, s 31 does not establish negligence as the threshold of criminal 
responsibility.265  

(ii) Negligence and the duty-creating provisions of the Code 

Despite this fundamental difference, the Criminal Code (NT), in common with the codes of 

Western Australia, Queensland and Tasmania, attaches criminal responsibility to negligent 
"acts" and "omissions". 

263 According to O'Connor and Fairall the provisions create a novel defence of "reasonable risk taking" 
O'Connor and Fairall, n 234, par 12.40, p  246. Conversely, they create a fault element of 
unreasonable risk taking. 

264 Laws of Australia, n 35, par 242, p  219. For a detailed analysis of the subjective and objective limbs 
of recklessness under s 31 of the Criminal Code (NT) see pp  393-396; 400-402; 407-408; 433-438. 

265 By way of contrast, s 23 of the Criminal Codes of Queensland and Western Australia and s 13 of the 
Tasmanian Criminal Code do not expressly provide for recklessness as a culpable state of mind and 
set negligence as the threshold of criminal responsibility in relation to events". 
In the context of s 23 of the Griffith Codes and s 13 of the Criminal Code (Tas), it is well established 
that an "event" occurs by accident or by chance if it is unintended, unforeseen and not reasonably 
foreseeable: Va/lance (1961) 108 CLR 56; Timbu Kolian (1968) 119 CLR 47 and Kaporonovski (1973) 
133 CLR 209. Negligence is a form of inadvertence, and exists when one fails to foresee a risk that 
the reasonable person would have foreseen in the same circumstances. Applying this definition to the 
second limb of s 23 of the Criminal Codes of Queensland and Western Australia and s 13 of the 
Criminal Code of Tasmania, it becomes apparent that the absence of negligence is a test for the 
defence of accident, that is to say, proof of negligence excludes a defence of accident. In other 
words, an "event" which is unforeseen but reasonably foreseeable - a "negligent" event - attracts 
criminal responsibility. 
However, the provisions of s 23 of the Griffith Codes are subject to the express provisions of those 
codes relating to negligent "acts" and "omissions". That reservation has given rise to difficulties 
concerning the relationship between negligence and the defences of involuntariness and accident. 
Those difficulties are dealt with at pp  363-374. 
By way of contrast, under s 31 of the Criminal Code (NT) an unforeseen "act", "omission" or "event", 
whether reasonably foreseeable or not, does not attract criminal responsibility. It is only foreseen 
"acts", "omissions" and "events" that attract criminal responsibility, and only then when the objective 
test imposed by s 31 (2) is satisfied. 
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Section 23 of the Criminal Codes of Queensland and Western Australia provides that the 

provisions of the section are "subject to the express provisions of the Code relating to 

negligent acts and omissions". The reservation concerning negligence refers to later 

sections of the Codes which "specify various duties of care to be observed for the 

preservation of human life",266  and which deem a person to have caused any 

consequences which result to life or health by reason of any omission to have performed 

any of these duties.267  However, as noted earlier, the duty-creating provisions do not 

create offences.268  The function of the provisions is to merely provide a causal connection 

between the omission to observe the duty and the consequences. It has been held that the 

effect of these provisions is that a breach of a prescribed duty of care269  can become one 

of the constituent elements of an offence under the Codes.27°  The regime instituted under 

the Griffith Codes is consonant with the common law tradition that a person is not 

criminally responsible for an omission unless under a legal duty to act. Through that 

regime the Griffith Codes impose criminal responsibility for negligent "acts" and 

"omissions". 

The Tasmanian Criminal Code also attaches criminal responsibility to negligent "acts" and 
"omissions", though not as explicitly as the Griffith Codes. The phrases "except as 
hereinafter expressly provided" in s 13(1) and "except as otherwise expressly provided" in 

s 13(2) refer to the duty-creating provisions in ss 144-152 of the Criminal Code (Tas).271  
Negligent "acts" and "omissions" attract criminal responsibility in the same way as they do 
under the Griffith Codes. 

Similarly, negligent "acts" and "omissions" incur criminal responsibility under the Criminal 

Code (NT), though the Northern Territory Code is the least explicit of all the Australian 
Codes in its treatment of negligent "acts" and "omissions". The Criminal Code (NT) is less 
explicit in that its general controlling or governing provision - s 31- contains no express nor 
implied reservation concerning negligence. But it is clear from the provisions of Divisions 1 
and 2 of Part VI of the Code that criminal responsibility attaches to negligent "acts" and 
"omissions". 

Division 1 contains various duty-creating provisions relating to the preservation of human 

life which are in similar terms to the duty-creating provisions in the other Australian codes. 

As under the other Codes, the interaction between the duty-creating provisions of Division 

266 O'Regan, ri 237, p  16. See also Callaghan (1952) 87 CLR 115;Evgeniou (1964) 37 ALJR 508;Young 
[1969] Od A 417. 

267 See Criminal Code (Old) ss 285-290 and Criminal Code (WA) ss 262-267. 
268 See p  276. 
269 A breach of a prescribed duty of care can be intentional, reckless, negligent or faultless (as in the case 

of regulatory offences). 
270 See for example Evgeniou where breach of duty of care imposed by s 289 of the Queensland Code 

was treated as a constituent element of the crime of manslaughter. 
271  The Laws of Australia, n 35, par 238, p  217. These phrases have been held to have the same effect 

as the reservation concerning negligence in s 23 of the Queensland and Western Australian Criminal 
Codes: R v McDonald [1966] Tas SR 263 at 269. 
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1 of Part VI of the Criminal Code (NT) and substantive offence—creating provisions of the 

Code (ss 154 and 155) has the potential effect of creating criminal responsibility for 

negligent acts" and "omissions"."' 

Section 154, which is to be found in Division 2 of Part VI, imposes criminal liability for what 

are essentially negligent "acts" and 'omissions". Section 154 departs from the traditional 

common law approach by imposing general liability for "omissions", as well as "acts", 
which injure or endanger persons.273  In some cases involving the application of s 154 an 
"omission", within the meaning of the section, has been confined to accord with the 

concept of criminal negligence.274  In other cases, the approach has been to shy away from 
the "criminal negligence" standard when applying the test in s 154.275  According to this 

alternative approach, s154 is viewed as creating an offence "essentially of negligent 

endangerment".276  However, regardless of which view is taken, s 154 imposes criminal 
liability for negligent "acts" and "omissions". 

The point of this part of the thesis is to demonstrate the importance of drawing a distinction 
between voluntariness and intention for the purposes of properly attributing criminal 

responsibility to negligent "acts" and "omissions" and dangerous "acts" and "omissions" 
under the Criminal Code (NT) 

Due to the similarities between the Criminal Code (NT) and the other codes, the 

discussion commences with an examination of the relationship between the statutory 
counterparts of s 31 in the Criminal Codes of Queensland, Western Australia and 
Tasmania and subsequent provisions relating to negligent "acts" and "omissions", which 

are contained in those codes. Those similarities, however, also reveal certain differences 
which generate problems peculiar to the Criminal Code (NT). 

A number of cases and commentators have dealt with the relationship between s 23 of 

the Griffith Codes (and s 13 of the Criminal Code (Tas)) and the express provisions 

272 It should be noted that the duty-creating provisions of the Code are not excepted from the general 
scheme of criminal responsibility, that is, the provisions of s 31 of the Code. Accordingly, the 
interaction between the duty-creating provisions and substantive offence-creating provisions, other 
than ss 154 and 155, has the potential to create criminal responsibility for intentional or reckless 
breaches of a prescribed duty of care. See The Laws of Australia , n 35, par 244, p  221 which states: 

offences against the person like manslaughter, which can be committed through criminal 
negligence in other jurisdictions, require foresight of the death or injury in the Northern Territory." 

273 The Laws of Australia, n 35 par 182, p  158. See also Blokland, n 40 at 79. 
274 Blokland, n 40 at 79, n 81 where the author cites the case of Smart (unreported, Supreme Court, 

CCA, Rice J, 12 Feb 1988) 
275 Blokland, n 40 at 79. There the author cites the case of Sandby (unreported, Supreme Court, CCA, 

NT, Martin CJ 19 Oct 1993 at pp  1-3). 
276 Fisse B, Howard's Criminal Law (Sth  ed The Law Book Company Limited, Sydney, 1990), p  134, n 7. 

The offence created by s 154(1) of the Criminal Code (NT) bears a striking resemblance to the offence 
of reckless endangerment created by s 22 of the Crimes Act 1958 (Vic). In Nun [1991] VR 641 the 
Court of Criminal Appeal of Victoria held that the offence consisted of an objective element which 
required the prosecution to prove that a reasonable person in the defendant's position, engaging in 
the very conduct of the defendant, would have realised that he or she had, or might have, placed 
another person in danger of death. 



relating to negligent "acts" and "omissions". However, both courts and commentators have 

complicated and confused the relationship. 

In The Laws of Australia the following commentary appears: 

The Criminal Code (Old) s 23 and the Criminal Code ( WA) s 23 have been held to be 
subject to the duty-creating provisions in the Criminal Code (Old), ss 285-290, and the 
Criminal Code (WA), ss 262-267. The defences established by s 23 are unavailable in 
cases where the prosecution relies on a breach of one of these provisions (the duty-
creating provisions) to substantiate some offence against the person.277  

According to that commentary, evidence which would have supported a denial of criminal 

responsibility under s 23 would also tend to negative any breach of duty: 

a person whose conduct is involuntary or who causes harm accidentally is unlikely to be in 
breach of any duty of care. It has therefore been suggested that the exception of provisions 
relating to negligence from the scope of s 23 will not advantage any accused.278  

The subject commentary concludes that in cases of intentional violence (which may even 

involve negligence resulting in injury or death) criminal responsibility is determined by the 

provisions of s 23; however, in those cases where the prosecution seeks to rely upon 

negligence alone, s 23 has no application and criminal responsibility is determined by the 

duty-creating provisions.279  

However, the preceding commentary is to be contrasted with the following commentary 

that appears in Volume 10 of The Laws of Australia 

application of the provision dealing with voluntariness is excluded in the context of 
negligent manslaughter except to the extent of requiring that the act or omission causing 
death be voluntary.280  

277 The Laws of Australia, n 35, par 234, p  212. The text then cites the following authorities in support of 
that proposition: Callaghan v R (1952) 87 CLR 115; Evgeniou v R (1964) 37 ALJR 508; R v Young 
[1969] QD R 417 and R vHodgetts [1990] lOd R 456. 

278 The Laws of Australia, n 35 par 234, p  212. See R vHodgetts [1990] 1 Qd R 456, Thomas J at 461-
462 where his Honour says: 

No defence is open under s 23 (Evgeniou; Callaghan; cf. R v Young). The gist of the available 
"defence" will be that the alleged breach of duty falls short of the high standard of negligence 
necessary to constitute a "crime against the State" deserving of punishment. The available 
submissions on this issue are in no way inferior to or less effective than those which could be made if 
s 23 were available. For instance, in a case in which s 23 was available, the jury might be told that the 
accused would not be criminally responsible if "the event" was a consequence not in fact foreseen by 
the accused and would not have been foreseen by a reasonable person (per Gibbs J in Kaporonovski 
v The Queen ( 1973) 133 CLR 209 at 231). It is impossible to see how a jury could convict a person 
on the basis of criminal negligence if it saw the facts in that way. The questions entrusted to the jury in 
a case based on criminal negligence are classical jury questions involving ultimately the application of 
community standards." 
However, it would seem that Thomas J'5 remarks were confined to the accident defence under s 23 
and not to the involuntariness defence. 

279 The Laws of Australia, n 35, par 234, p  212. 
280 The Laws of Australia (Law Book Company Limited, Sydney, 1993) Vol 10.1 par 145 p177. The duty-

creating provisions of the Griffith Codes most commonly come into effect in cases of manslaughter. In 
the case of the Griffith Codes, where a case of manslaughter is based entirely on negligence, with no 
element of intentional violence , there must have been a breach of one of the duty-creating provisions. 
It is otherwise if there is some element of intentional violence, even if there is negligence: in those 
circumstances the provisions of s 23 apply. 
According to Haisbury's Laws of Australia (Butterworths, Sydney, 1999) Vol 9 par 130-3640, p 
248067 n 6: 
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Edwards, Harding and Campbell have stated the position as follows: 

It has been accepted by the courts ... ... that the reference in s 23 to negligent acts and 
omissions covers the provisions of Ch 27. If, therefore, an accused's criminal liability is to 
be based on a breach of any of these duties, or negligence, he or she will not be able to 
rely on the excusatory provisions of s 23. However, the courts have not always found it 
easy to determine whether the consequence of a person's conduct should be regarded as 
the result of an act, or an omission to perform a duty.281  

O'Regan has commented upon the relationship thus: 

Failure to observe any such duty makes the person liable for the consequences provided 
gross or criminal negligence is proved. Where this has been done then the defences of 
involuntariness and accident provide no exculpation for the consequences of such 
negligent acts or omissions.282  

O'Regan appears to be saying that the involuntariness defence continues to have some 

application to the relevant "act" or "omission". However, the application of the first limb of s 

23 is problematical because the phrase "independently of the exercise of the will" is a 

compendious term embracing both voluntariness and intent. Voluntariness is relevant to 

the issue of negligence as negligence implies voluntary conduct. However, as a general 

rule the mental state of intention is inconsistent with negligence.283  In that regard, the 

following observations made by Morris should be noted: 

Philp J pointed out in R v Scarth '... that s 23 does not exclude involuntariness or accident 
from consideration in negligence cases, but merely makes their consideration subject to 
the express provisions of the code relating to negligent acts. Its primary intention is to 
secure, by the opening phrase, that in charges based on negligence criminal responsibility 
is not ousted by the mere existence of involuntariness and accident; but it does not intend 
that such matters are not to be considered in charges of negligence'. Thus a car driver who 
falls asleep without negligence on his part could rely on the protection afforded by s 23. S 
289, by itself, would afford no protection in such a case for it is an inculpatory not an 
exculpatory provision. Without s 23, any death which resulted as a consequence of sleep 
would remain unlawful under ss 291 and 293 of the Code.284  

This view of the relationship between s 23 and the negligence cases seems to allow for 

the defence of involuntariness (in the sense of absence of volition285) to continue to 

operate in relation to negligent "acts" and "omissions". 

"The statutory duty sections of the Codes have been interpreted as negligence provisions and 
therefore are expressly excluded from the defence of accident and involuntariness...lf the breach of 
duty was deliberate or unavoidable, the defence of involuntariness or accident is still available since 
negligence is not an issue: R v Young (1969) Od R 417 at 442 per Lucas J." 

281 Edwards, Harding and Campbell, n 42, pp  243-244 
282 O'Regan, n 237, p16. There the author relies upon the following authorities: Callaghan (1952) 87 CLR 

115; Evgeniou (1964) 37 ALJR 508; Scarth (1945) St. A. Od 38; Gamumu [1963] P & NGLR 1; 
Tralka [1965] Od A 225; Tsagaron Kagobo [1965-66] P & NGLR 122;0'Halloran [1967] Od R 1 and 
Young [1969] Od R 417. 

283 However, this is not to exclude the possibility that on rare occasions a particular" act" might entail a 
sequence of negligent and intentional conduct, for example, the negligent aiming of an intentionally 

fired gun : see R v O'Halloran [19671 Od A 1. But cases like O'Halloran do not detract from the general 
criticism directed at the use of a compendious term like the "will", which has the potential to apply to 
negligent "acts" and "omissions". 

284 Morris, n 237 at 266. 
285 As opposed to the absence of intention. 

0611 



Howard has undertaken a detailed analysis of the relationship between s 23 of the Griffith 

Codes and offences of negligence. In particular, he tackles the problematical issue 

concerning the voluntariness requirement in relation to negligent "acts" and "omissions".286  

The author begins with an analysis of the phrase "independently of the exercise of the 

will", as used in the first limb of s 23. Howard is of the view that the phrase embraces not 

only the principle of voluntariness but also the mental states of intention and recklessness. 

He then presents the following argument: 

D can exercise his will in relation to an act or omission only if he is advertent to it, that is to 
say only if he has some belief as to the act or omission in prospect at the time when he 
exercises his will. If D is advertent to circumstances relevant in the criminal law his state of 
mind in relation to those circumstances must either be intentional or reckless, for between 
them those two concepts cover the whole area of legally relevant advertence. It follows that 
an act or omission occurs independently of the exercise of D's will if it occurs 
independently of intention or recklessness on D's part. The apparent meaning of the words 
"independently of" here is "having no causal connection with". The ascription of this 
meaning to "independently of " is a matter not of logic but of usage. Unless these words 
have that meaning it is difficult to see what they can mean. If this is correct the position is 
arrived at that in S 23 an act or omission occurs independently of the exercise of D's will if 
its occurrence has no legally relevant causal connection with intention or recklessness in 
D. As a matter of analysis this may be either because D neither intends the act or omission 
in question nor is reckless to its happening, or because although he either intends it or is 
reckless thereto his state of mind has no influence on its actual occurrence; but the 
distinction is immaterial to criminal responsibility.287  

Howard then goes on to state: 

If the foregoing argument is correct the effect of the main rule in the first paragraph of s 23, 
taken in conjunction with the initial reservation as to negligence, is as follows. There is no 
criminal responsibility in Queensland or Western Australia without voluntariness of 
conduct. As a general rule there is criminal responsibility for conduct constituting the 
external circumstances of an offence only if that conduct is not only voluntary but either 
intentional or reckless. This general rule, however, does not apply, except as to 
voluntariness, where responsibility for negligence is expressly imposed.288  

What Howard seems to be saying is that the phrase "subject to the express provisions 

relating to negligent acts and omissions", as used in s 23, does not have the effect of 

removing negligent "acts" and "omissions" totally from the ambit of s 23. Where criminal 

responsibility is imposed for negligence arising out of a breach of one of the duty-creating 

provisions, the involuntariness defence, which is encapsulated in the first limb of s 23, 

continues to be available though a defence based on absence of intention or recklessness 

ceases to be available.289  Howard, in effect, is saying that the relationship between s 23 

and the actual content of negligent "acts" and "omissions" depends upon how the words 

"subject to" are interpreted. 

286 Howard C,Cr/minal Law (2 ed, The Law Book Company Limited, 1970) , pp 388-390. 
287 Howard, n 286, p  389. 
288 Howard, n 286, p 390. 
289 In other words, the intent component ( and the extent to which it embraces the mental state of 

recklessness) in the phrase "independently of the exercise of the will" ceases to have application. 



The effect of the use of words such as "subject to" in a statutory provision was faithfully 

described by Cooke J in Harding v Coburn (1976) 2 NZLR 577 at 582 as being "a standard 

way of making clear which provision is to govern in the event of a conflict. It throws no 

light, however, on whether there would be in truth be a conflict without it".290  In a similar 

vein, Megarry J in C & J Clark Ltd v JR Commrs (1973) 1 WLR 905 at 911 said: 

Where there is no clash, the phrase does nothing: if there is collision, the phrase shows 
which is to prevail. The phrase provides no warranty of universal collision.291  

It is essential that the words in question not be read as indicating that there is a conflict 

between the provisions of a statute.292  

It is also a well established principle of statutory interpretation that provisions of general 

application give way to specific provisions when in conflict: generalia specialbus non 

derogant.293  

Taking this approach to the opening words to s 23 of the Queensland and Western 

Australian Criminal Codes, it becomes apparent that the voluntariness component of the 

first limb of the section is not inconsistent with a negligent "act" or "omission", for 

voluntariness is an essential element of a negligent "act" or "omission";294  however, 

because the mental state of intention (or recklessness) is inconsistent with negligence, 

that part of the first limb of s 23 that embraces intention (or recklessness) would afford no 

defence. In other words, in light of the conflict, express provisions relating to negligent 

"acts" and "omissions" would prevail over part of the first limb of s 23.295  

It is instructive to digress for a moment and to consider an earlier analysis undertaken by 

Howard concerning the relationship between s 23 and negligent "acts" and "omissions".296  

Beginning with the first limb of s 23, (which Howard refers to as the "volition requirement"), 

Howard says: 

This rule is subject to the express provisions of the code relating to negligent acts and 
omissions. It is therefore clear at the outset that whatever meaning is attributed to "act" or 
"omission", this meaning must be such that it makes sense to talk of a "negligent act" or a 
"negligent omission". The conclusion immediately follows that a negligent act or omission is 
one which occurs independently of the exercise of the actor's will; for if this were not the 
case there would be no point in making the main rule subject to express provisions relating 
to negligent acts and omissions. 

290 Pearce D.0 and Geddes AS, Statutory Interpretation (STH  ed Butterworths, Australia, 2001) par 1.15, 
p 19. 

291 Pearce and Geddes, n 290, par 1.15, p  19, 
292 Pearce and Geddes, n 290, par 1.15, p 19. This appears to have been the view erroneously taken by 

various courts and commentators when analysing the effect of the reservation concerning negligence 
in s 23 of the Griffith Codes. 

293 See Pearce and Geddes, n 290, par 4.30, pp  113-115 and pars 7.18-7.21, pp  209-212 
294 As Howard says there cannot be negligence without a volitional "act" or 'omission": Howard, n 286, p 

385. 
295 It would also prevail over the second limb of s 23. 
296 Howard, n 243, p  147. 
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Now, if a negligent act or omission is one which occurs independently of the exercise of the 
will, it follows that the words 'act' and 'omission' must include a reference to some degree 
of mental advertence in addition to so much volition as is required merely to perform an act 
or make an omission in a purely physical sense. An act can be defined, and, indeed, 
usually is quite adequately defined, in a purely physical sense as a "muscular contraction 
or bodily movement"; and such a meaning is consistent with a distinction drawn between 
volitional acts and acts which occur independently of the exercise of one's will. It is also 
consistent with a reference to negligent acts if by a negligent act is understood an act 
performed negligently. But it is not consistent with a scheme which classifies negligence 
with lack of volition, for negligence refers to the state of mind with which an admittedly 
volitional act was done.297  

Howard then goes on to show that the question of negligence is different from the question 

of volition so far as "act" in a purely physical sense is concerned: there can be a volitional 

act with or without negligence, although there cannot be negligence without a volitional 

"act" or "omission". In the case of involuntary conduct the question of negligence simply 

does not arise. However, as Howard observes, the "same cannot apply where, as in the 

codes, a negligent 'act' is classified as an act which occurs independently of the exercise 

of one's will".298  Howard then draws the following conclusion: " In this situation it follows 

inevitably that the word "act" must include some degree of knowledge or advertence over 

and above that which would be required for an act as an exclusively physical 

phenomenon "299 

Howard seems to be saying that the words "act" and "omission" as used in s 23 

incorporate mental states of advertence and knowledge in addition to an element of 

volition. He goes on to make this observation: 

The result is that the paragraph of section 23 quoted above enacts a rule very like actus 
reus and mens rea at common law, for it says in effect that normally D cannot be convicted 
unless there is proof of a volitional act, and that D can deny the volitional element by 
demonstrating that the occurrence in question took place either by accident, or through his 
negligence and not his intention, or without volition in the more usual sense."' Section 23, 
in short, requires intention for all crimes except those which contain in their definitions an 
express requirement of negligence only.301  

By treating the mental state of voluntariness and more sophisticated states of mind as 

intrinsic elements of all "acts" and "omissions", Howard is able to import a voluntariness 

requirement into offences involving negligent "acts" and "omissions", notwithstanding that 

s 23 has no application to such offences. On this basis, a negligent "act" or "omission" 

would by definition include an element of volition, though excluding a higher state of mind 

involving mental advertence or knowledge. 

Howard's analysis invites a number of comments. 

297 Howard, n 243, pp 147-148. 
298 Howard, n 243, p 148. 
299 Howard, n 243, p 148. 
300 Howard seems to be equating a volitional act with an intentional act. Hence his reference to s 23 as 

encapsulating a rule analogous to common law actus reus and mens rea. When Howard says 
"without volition in the more usual sense" he is referring to the absence of voluntariness. 

301 Howard, n 243, p 149. 
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First, Howard may be in error in concluding that a negligent "act" or "omission" is one 

which occurs independently of the exercise of the will. There is nothing in the Criminal 

Code (Old) which suggests that the provisions dealing with negligent acts have no 

application to acts which are done deliberately or wilfully with a full appreciation of the risk 

but an intention to avoid it.302  In the result, only some negligent acts or omissions may 

occur independently of the exercise of the will. Furthermore, the opening words of s 23 

may relate predominantly to "events".303  

Secondly, Howard's analysis seems to gloss over the essential nature of negligent "acts" 

and "omissions". He treats such "acts" and "omissions as those which occur independently 

of the mind in the sense of mental inadvertence. However, not all "acts" and "omissions" 

due to mental inadvertence are negligent. An "act" or "omission" is only negligent if it is 
accompanied by a culpable state of mind in which there is a failure to appreciate what 
ought to have been appreciated about the risks involved in one's conduct.304  Negligent 

"acts" and "omissions" involve a grave deviation from the standard of care that a 

reasonable person would observe.305  

A third problem with Howard's analysis is that his treatment of an "act" or "omission" as 

importing an element of volition, and indeed more sophisticated mental states such as 
advertence and knowledge, cannot be sustained from a criminal jurisprudential 

perspective. Furthermore, it is completely inconsistent with the theory of criminal 
wrongdoing developed in this thesis which treats the physical and mental components of 
offences as separate elements. 

It is not necessary to incorporate in the notion of an "act" or "omission" mental states such 
as volition and mental advertence to make sense of the relationship between s 23 and 
the later sections of the Code which deal with negligent "acts" and "omissions". The 

opening words in s 23 do not necessarily except express provisions relating to negligent 
"acts" and "omissions" from the operation of s 23. The express negligence provisions 

302 R v O'Halloran ([1967] Od R 1 at 8 per Mack J. His Honour goes on to say: "If it were otherwise a 
person could successfully plead when charged with bodily harm, grievous bodily harm or 
manslaughter arising by criminal negligence because although he knew of the danger and deliberately 
took the risk he intended to avoid the consequences." 

303 See the following extract from Mack J's judgment in R v O'Halloran [1967] Qd R 1 at 8: 
"In any event accident can only arise 'subject to the provisions of the Code relating to negligent acts 
and omissions', (s 23), and in this case before the question of accident or no accident arises for 
determination it should have been decided whether what was done was brought about by criminal 
negligence. Express provisions of the Code relating to negligent acts or omissions are contained in 
Chapter XXVII of the Code and include duties of persons in charge of dangerous things eg a rifle (s 
289). It reads-It is the duty of every person who has in his charge or under his control anything, 
whether living or inanimate, and whether moving or stationary, of such a nature that, in the absence of 
care or precaution in its use or management, the life, safety, or health, of any person may be 
endangered, to use reasonable care and take reasonable precautions to avoid such danger: and he is 
held to have caused any consequences which result to the life or health of any person by reason of 
any omission to perform that duty." 

304 See p  51. 
305 See again p 50. 
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prevail only in the event and to the extent of an inconsistency. The exercise of volition and 

negligent conduct are not inconsistent. Accordingly, negligent "acts" and "omissions" are 

still required to be voluntary by virtue of the first limb of s 23. 

Fourthly, Howard's characterisation of a negligent "act" or "omission" as one which occurs 

independently of the exercise of the actor's will presents some difficulties. The phrase 

"independently of the exercise of the will" is a compendious term embracing both 
voluntariness and intent.306  If a negligent "act" or "omission" is one which occurs 

independently of the exercise of the will, then by definition it is non-volitional. However, 
there cannot be negligence without a volitional "act" or "omission".307  

It is instructive to also examine the relationship between s 13 of the Tasmanian Code and 
its duty-creating provisions. 

It has been held that the phrases "except as hereinafter expressly provided" in s 13 (1) and 

"except as otherwise expressly provided" in s 13(2) have the same effect as the phrase 

subject to the express provisions of the Code relating to negligent acts and omissions" as 
contained in s 23 of the Griffith Codes, and make the provisions of s 13 subject to later 

express provisions to the contrary. Accordingly, it has been held that the duty-creating 
provisions in the Tasmanian Criminal Code308  are express provisions to the contrary, with 
the result that, in relation to cases which invoke the operation of the duty-creating 
provisions, the provisions of s 13 have no application.309  It is necessary to examine the 
accuracy of those assertions. 

Section 13(1) provides that no person shall be criminally responsible for an act unless it is 
voluntary and intentional; nor, except as hereinafter expressly provided, for an event 

which occurs by accident. 

Section 13(2) provides as follows: 

Except as otherwise expressly provided, no person shall be criminally responsible for an 
omission, unless it is intentional. 

On a proper construction of s 13(1), it would appear that the phrase "except as hereinafter 
expressly provided" only qualifies "events" and not "acts". By way of contrast, the phrase 

except as otherwise expressly provided", which appears in subsection (2), qualifies 
"omissions". 

306 Howard appears to erroneously confine "the exercise of the will" to states of mental advertence. 
This is clearly acknowledged by Howard. 

308 Sections 144 —152. 
R v McDonald [1966] Tas SR 263. At p  269 Burbury CJ held that in cases of breach of duty by 
omission there was no requirement for the omission to be intentional because s 13(2) was subject to 
the duty-creating provisions. 
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There is only a separate voluntariness requirement in relation to "acts". There is no such 

separate requirement in relation to "omissions". The effect of the differences between the 

structure of the two subsections appears to be as follows: 

Section 13(1), in so far as it relates to "acts", is not expressed to be subject to the 
express provisions of the Code relating to negligent acts and omissions. But whether 

or not it is subject to an express reservation concerning negligent "acts" and 
"omissions" is immaterial. Either way, the voluntariness requirement in s 13(1) would 

apply to a negligent "act" or "omission" predicated upon a breach of one of the duty-
creating provisions. 

Section 13(2) is expressed to be subject to the express provisions of the Code 

concerning negligent acts and omissions. It is necessary to determine whether there 

is any inconsistency between s 13(2) and the express provisions concerning 
negligence. The extent of any inconsistency depends upon the meaning to be 
attributed to the word "intentional".310  If the word means nothing more than "voluntary", 
then there is no inconsistency between the two sets of provisions, and the provisions 
of s 13(2) apply to negligent omissions founded on a breach of one of the duty-

creating provision. If, however, the word "intentional" connotes a state of mind over 
and above the notion of voluntariness, involving a purposive element, then there is a 

clear inconsistency, in which case s 13(2) can have no application to the later 
provisions concerning negligent acts and omissions. If the word "intentional" is 
attributed its broader meaning, then that raises the question as to how the 

voluntariness requirement arises in relation to negligent omissions. As previously 
stated, the inclusion of an element of volition in the meaning of an "act" or "omission" 
cannot be sustained.311  

A striking difference between the Northern Territory Code and the other codes is that s 31 

does not contain a reservation concerning negligent acts and omissions. The result is that 
(1) the duty-creating provisions are not excepted from the general scheme of criminal 
responsibility (s 31) such that criminal responsibility can only be incurred for an intentional 

or reckless breach of a statutory duty (ss 149-153 of the Code)312  and (2) criminal 
responsibility for negligent "acts" and "omissions" can only arise by virtue of the interaction 

between the duty-creating provisions of the Code (ss 149-153) and ss 154 and 155 of the 
Code. 

Although the Criminal Code (NT) overcomes some of the difficulties encountered in the 
Queensland, Western Australian and Tasmanian Criminal Codes, it generates its own 

° The Laws of Australia, n 35, par 237, pp 215-216. 
311 See pp  370-372. 
312 The Laws of Australia, n 35, par 244, p 221. Consequently, "offences against the person like 

manslaughter, which can be commifted through criminal negligence in other jurisdictions, require 
foresight of the death or injury in the Northern Territory': The Laws of Australia, n 35, par 244, p  221. 
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peculiar problems, in particular the unsatisfactory relationship between the principle of 

voluntariness and the offences created by ss 154 and 155. 

(iii) Sections 154 and 155 of the Criminal Code 

A major difference between the Northern Territory Criminal Code and the other codes is 

that the Territory Code imposes a general liability for omissions based on dangerousness. 
That general liability is created through the provisions of s 154.313  

The offence created by s 154 strongly resembles common law offences of negligence. 

First, the language of the section strongly points to it being an offence of negligence in the 

sense of negligent conduct. Secondly, by reason of s 31 (3) neither intention nor foresight 

are an element of these offences. That indicates that the offence is one involving 
negligence in the sense of a negligent state of mind. Thirdly, no mental element 
inconsistent with a negligent state of mind is prescribed by the offence-creating provision. 

Section 154 is expressly excepted from the general scheme of criminal responsibility laid 
down by s 31. The exclusion of the offences created by Part VI Division 2 of the Code from 

the general scheme of criminal responsibility raises a significant issue: how are negligent 
"acts" and "omissions", in the context of s 154, made subject to a voluntariness 
requirement? 

It is inconceivable that the Code intended to deny the application of the principle of 

voluntariness to the offence created by s 154. In fact, there are dicta to be found in 
Northern Territory criminal jurisprudence to the effect that an "act" or "omission" 
constituting an offence contrary to s 154 (1) must be voluntary.314  However, in their 
analysis of s 154, courts in the Northern Territory have naturally assumed that an "act" or 

"omission" giving rise to the requisite danger prescribed by s 154 needs to be voluntary, 
without identifying the source of that requirement.315  

313 Section 154 (1), which is headed "Dangerous Acts and Omissions", provides as follows: 
"(1) Any person who does or makes any act or omission that causes serious danger, actual or 
potential, to the lives, health or safety of the public or to any person (whether or not a member of the 
public) in circumstances where an ordinary person similarly circumstanced would have clearly 
foreseen such danger and not have done or made that act or omission is guilty of a crime and is liable 
to imprisonment for 5 years." 

314 Sandby v The Queen (unreported, Supreme Court CCA, NT, Angel J, 19 Oct 1993, p  7); Hoessinger 
(1992) 62 A Crim A 146 at 149 per Gallop J; Findings, Inquiry into the death of Helen Jean Ferrier 
(unreported NT, Coroner John Lowndes SM, 19 Nov 1993). See the discussion undertaken by 
Blokland, n 40 at 77-78. 

315 In Sandby v The Queen (unreported, Supreme Court CCA, NT, 19 October 1993, p  5) Angel J merely 
says: 

Whilst the act or omission giving rise to the danger needs to be voluntary, the danger created 
thereby need not be an intended consequence, nor a consequence actually foreseen by the 
perpetrator of the particular act or omission in question." 
His Honour says goes on to say: 
"The section relates to voluntary conduct constituted by acts and/or omissions which objectively cause 
serious actual or potential danger irrespective of any consequential harm." 
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If the notion of voluntariness is subsumed under the rubric of intention in s 31, then clearly 

s 31 cannot be relied upon to import a voluntariness requirement into the definitional 

elements of s 154: s 31 has simply no application to these offences. There is a statutory 

prohibition against any attempt to selectively apply individual elements of s 31 to s 154 in 

the way that was suggested for negligent "acts" and "omissions", based on a breach of 

one of the duty-creating provisions of the Code. 

How then is the offence under s 154 made subject to a voluntariness requirement? 

Again, one might seek to argue that voluntariness is an intrinsic element of all "acts" , and, 
therefore, there cannot be an "act" unless it was accompanied by volition. This argument, 

however, runs headlong into some serious philosophical objections, and conflicts with the 
"act/voluntary act" dichotomy which accords with ordinary human experience. A 

voluntariness requirement in relation to an offence contrary to s 154 cannot be inferred 
from the notion of an 'act" because of the real distinction between "acts" and "voluntary 

acts". 

But what about "omissions"? No jurisprudential argument can be mounted to the effect that 

voluntariness is an intrinsic element of all "omissions".316  

Alternatively, one might seek to rely upon the Code's definition of "act" as the repository of 
the voluntariness requirement in relation to an offence contrary to s 154 of the Code. 
However, the problem with that approach is two-fold. For the reasons already given this is 

a most unsatisfactory vehicle for the application of the voluntariness requirement in 
relation to proscribed "acts"."' Secondly, it must be remembered that s 154 does not deal 

solely with dangerous "acts": it also embraces dangerous "omissions". It is somewhat trite 

to say that the Code's definition of "act" has no application to "omissions". There is no 
statutory definition of "omission" from which the voluntariness requirement can be inferred. 

Blokland has suggested yet another mechanism by which the voluntariness requirement 

may be imported in s 154 cases. Blokland suggests that through an assessment of the 
objective test in s 154, involuntary acts would be excluded from consideration: 

The jury must assess whether or not the ordinary person in the same circumstances as the 
accused would have clearly foreseen the risk and proceeded with the conduct. Because 
the "ordinary person similarly circumstanced" is capable of embracing the personal 
circumstances of the accused, including (it is argued) the particular ability to assess clearly 
the danger and decide whether or not to proceed with the conduct, it must follow that an 

In Hoessinger (1992) 62 A Crim A 146 at 149 Gallop J made the following observation, without in any 
way explaining how the voluntariness requirement might arise in relation to s154: 

Of course the doing of the act must be 'voluntary" in the sense stated by Barwick CJ in Ryan (1967) 
121 CLR 205 at 214-217." 

316 See p  337-338. 
317 See pp  331-333. 
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ordinary person who is not in control of his or her actions could not choose whether or not 
to do the act or to make the omission.318  

However, resort to the objective test in s 154 as a source of the voluntariness requirement 

is problematical. 

First, there is the very real difficulty of saying that an automatistic person satisfies the 

threshold test of an "ordinary person": a person in an automatistic state is far from 

ordinary. Furthermore, the exercise of imbuing an ordinary person with the attributes of an 

automaton is highly questionable: it appears to go well beyond the exercise of attributing 
personal characteristics to the personhood of an ordinary person.319  

Secondly, it would seem that the intended function of the objective test is twofold. One 

purpose of the objective test is to provide a means by which conduct can be evaluated as 

negligent or otherwise. The standards of the hypothetical ordinary person are used as a 

reference point for determining whether particular conduct is negligent or not. The 
objective test is therefore concerned with negligence, in the sense of negligent conduct, 
and the degree of negligence required in order for the conduct to attract criminal liability. 

The objective test is also concerned with negligence in the sense of a negligent state of 
mind, that is to say a culpable state of mind consisting of a failure to appreciate what ought 
to have been appreciated about the risks involved in one's conduct. Use of the objective 

test as a vehicle for the voluntariness requirement in s 154 cases not only exceeds what 
appears to have been the intended purpose of the test, but amounts to a very oblique 
treatment of such a fundamental principle of criminal responsibility. 

Finally, the use of the objective test in s 154 as a vehicle for the voluntariness requirement 

would be as novel as the offence itself, and represent a unique approach to the 

voluntariness requirement in the context of the Criminal Code (NT). The voluntariness 
requirement could not be applied to other offences in the same way for the simple reason 

that no other offence under the Code comprises an objective test along the lines 
prescribed by s 154. Such an individualistic and idiosyncratic approach is to be 

318 Blokland, n 40 at 79. 
319 In case of provocation at common law, "contention has centred on the extent to which, if at all, D's 

relevant attributes may be attributed to the ordinary.person" : Gillies, n 10, p  376. 
Since Stingel v R (1990) 171 CLR 312 characteristics "peculiar to the accused may be taken into 
account in determining the nature and gravity of the conduct relied upon as provocation, but, with the 
exception of the accused's age, such characteristics are not relevant to the question of whether an 
ordinary person could have lost self-control so as to do what the accused did" O'Connor and Fairall, n 
234, par 11.7, p  203. 
See, however s 34 (1) (d) of the Criminal Code (NT) which permits the objective test to be qualified by 
the cultural and ethnic mores of the accused: O'Connor and Fairall, n 234, par 11.37, p  221. 
See the following commentary by O'Connor and Fairall, n 234, par 11.8, pp  203-204: 
"Difficulties may arise where some specific feature (such as mental illness) relates to the 
characterisation of the provocation as well as the capacity for self-government. For example, some 
forms of mental illness may affect the powers of self-control. A person suffering from such an illness 
may kill in response to insults directed at him or her which referred to a mental disability. Assuming 
that the illness is not so acute as to raise a defence of insanity, the question is whether the disability is 
relevant to characterisation as well as control. The answer to this problem is unclear." 
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deprecated as it actively encourages diffuse approaches, within a criminal code, to the 

application of the principle of voluntariness, and impedes a uniform structured approach to 

the voluntariness requirement. 

As things presently stand, the application of the principle of voluntariness to s 154 remains 

nebulous and is in urgent need of clarification. The provisions of s 154 forcefully 

demonstrate the need for voluntariness to be specifically addressed within the framework 

of the Code and the line of demarcation between it and intention to be clearly drawn. 

Section 154 is not the only provision of the Code which is expressly excluded from the 

general scheme of criminal responsibility laid down by s 31. Section 31 does not apply to s 

155 of the Code.32°  Although the offence created by s 155 cannot, strictly speaking, be 

regarded as an offence of negligence, it gives rise to the same conceptual and practical 

difficulties that are occasioned by the exemption of s 154 from the general provisions for 

criminal responsibility. The application of the principle of voluntariness to s 155 needs to 

be considered. 

In Salmon v Chute321  Kearney J comprehensively analysed the nature and the elements of 

the offence created by s 155. 

His Honour began by referring to the novelty of the provision: 

Section 155 of the Code in my opinion imposes a general legal duty, novel to the law of 
Australia, on a person with certain ability, who 'callously fails' to exercise that ability in 
certain circumstances; that is, it makes it an offence for an person who is able to provide 
certain direct or indirect assistance - 'succour of any kind '- to a person urgently in need of 
it and whose life may be endangered if it is not provided, to callously fail to provide that 
assistance. It can be seen that by its nature the s 155 offence is a crime of omission, 
consisting of inactivity, failing to act, and hence rather more easily regarded as 'single' in 
nature than a crime of activity: see Ministry of Agriculture, Fisheries & Food v Nunn Corn 
(1987) Ltd (1990) Crim LR 268.322 

According to Kearney J the offence comprises four elements: 

any person who, being able to provide 

rescue, resuscitation, medical treatment, first aid or succour of any kind 

to a person urgently in need of it and whose life may be endangered if it is not 

provided 

320 Section 31(3). 
321 (1994)4 NTLR 149 
322 (1994) 4 NTLR 149 at 156. Later at 160 Kearney J says: "In short, the common law countries have 

not as yet introduced a more general offence of 'failing to rescue' on the basis that it is both 
unnecessary and unworkable. Hence the path-breaking nature of s 155: in a jurisdiction whose legal 
system is based on Australian common law concepts and approaches there now exists an offence 
otherwise to be found only in jurisdictions based on the Civil Law. Its basis lies in a concept of social 
responsibility: where another's life is endangered, it is seen that a person is socially and legally 
responsible to take such steps as he is able to avert that result, even though the endangered person 
is a stranger to him, and he had nothing to do with creating the dangerous situation." 
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4. callously fails to do so. 

It is clear that the provisions of s 31 cannot be relied upon as the source of the 

voluntariness requirement in relation to s 155. Therefore, is there anything within the 

definition of the offence which encapsulates that requirement? 

With respect to the first element of the offence, his Honour was of the opinion that in order 

for an accused to be shown to have the ability to provide one of the prescribed forms of 

succour, three criteria would have to be satisfied:323  

the accused must have both the physical and mental capacity to provide help or 
assistance to the particular victim, the help required of him by law being limited by his 

capacity - by what he can give in the particular situation - and by what is reasonable 
in that situation. 

2. there must be some degree of physical proximity between the accused and the victim 
in terms of physical presence or, possibly, in the form of communication such as a 

telephone; and 

3. the accused must know that the victim requires aid, assistance or help. 

It is only the first criteria which is of primary significance for the purposes of the present 
discussion. The first criteria is arguably broad enough to embrace mental capacity and 
hence the concept of voluntariness, though in the context of this criteria his Honour 
appears to have concentrated upon the accused's level of intelligence.324  As his Honour 
rightly observes, s 155 is "a crime of omission, consisting of inactivity, failing to act". The 
relevant omission is the failure to provide one of the prescribed forms of succour. The 
ability to provide such succour is inextricably linked to the failure to provide same. If the 

"ability to provide" embraces the issue of mental capacity, then a link is created between a 
person's mental capacity to provide succour and his or her failure to do provide such 

succour. A person may be found to lack the mental capacity to provide succour because at 

the material time he was unconscious, or in a state of clouded consciousness, such that 

he was unable to make a conscious decision whether or not to provide the requisite 
assistance. Alternatively, there might be some mental or physical disability or impediment 

preventing the person from exercising control over their basic actions. In such 

circumstances any failure to provide the requisite succour (that is, the proscribed 
"omission") should not attract criminal responsibility under s 155325  In other words, in order 

323 (1994) 4 NTLR 149 at 161. 
324 (1994) 4 NTLR 149 at 161. It is, however, worth noting that counsel for the respondent submitted that 

the admitted facts permitted a clear inference that the appellant at the time of the accident was a 
compos mentis responsible adult. 

325 By way of example, D may be sleep- walking at a lake side resort. In close physical proximity to D, V, 
a very small child, has fallen into a shallow lake. The small child is in difficulties and in danger of 
drowning. D fails to assists the child. D is an able swimmer and, in any event, the lake is only about a 
metre deep. In all the circumstances it would have been clearly reasonable for D to assist the child. 
However, as D's 'omission" to provide assistance did not involve a free and conscious exercise of 
mind D should not be criminally responsible for the "omission". 
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for an "omission" to attract criminal liability it must be voluntary. Accordingly, it is possible 

to treat the first element of the offence as encapsulating the voluntariness requirement. 

It is also arguable that the voluntariness requirement can be inferred from the final 

definitional element of the offence, namely "callously fails". 

In Salmon v Chute, Kearney J concluded that the words "callously fails" require a 

deliberate and conscious choice by an informed accused not to assist.326  To fully 

comprehend the effect of this statement one needs to look at the process of reasoning 

underpinning the conclusion and the application of that conclusion to the facts of the case. 

After accepting that it was permissible to have recourse to Hansard to aid in construing s 

155 of the Code, his Honour was referred to page 755 of Hansard where the Attorney-

General said: 

Another area of apparent concern is within s 31(3). Under this clause a person is excused 
from criminal responsibility for an act, omission or event, unless it is intended or foreseen 
by him as a possible consequence of his conduct. This section, however, does not apply in 
relation to (ss 154 and 155) of the proposed Code... 

In relation to proposed s 155, failure to rescue, intent is relevant. But, for a person to be 
convicted for an offence against this section, the degree of intent must be more than 
normal intent required in constituting an offence. The intent must be callous intent.327  

After considering that reference to Hansard Kearney J went on to say: 

Recourse must be had to the language of s 155 to ascertain whether the Legislative 
Assembly intended a subjective or purely objective test for 'callously fails'.328  In construing 
s 155, the dictionary meaning of 'callous', and the legislative intention behind 'callously 
fails' as made clear in the Attorney-General's speech, establish that an accused must be 
shown to have had a subjective intention, in the sense that he must have had an actual 
intention of a particular quality.329  

It is apparent from this passage that his Honour treated the words "callously fails" as 

importing the notion of subjective intention. During the course of applying the final 

element of s 155 to the facts of the case, his Honour elaborated upon the content of that 

subjective intention 

I do not consider that these facts, without more, necessarily sustain an inference of callous 
failure. The probable inference from these facts is that the appellant panicked at the scene 
of the accident, and as a consequence left without rendering assistance or help to the 
victim.... 

326 (1994) 4 NTLR 149 at 167. His Honour also concluded that "callously fails" also requires that the 
failure offend common standards of respect, decency and kindness such that a reasonable man 
would regard it as callous. 

327 (1994) 4 NTLR 149 at 165. 
328 Counsel for the respondent had submitted that s 155 laid down an objective test and s 155 on its face 

created an offence of strict liability. This submission was rejected by his Honour: 
"It is correct that s 31(3) excludes s 155 from its ambit, but this does not mean that therefore the 
offence in s 155 of the Code automatically becomes an offence of strict liability; it is a matter of 
construing the provisions of the section, and, properly construed, the offence is not one of strict 
liability.": (1994) 4 NTLR 149 at 166. 

329 (1994) 4 NTLR 149 at 166. 
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The inference that the appellant panicked is not consistent with what is required to satisfy 
the requirement of 'callously fails'. When a person panics he has at that time no ability 
consciously and deliberately to choose to help or assist; s 155 of the Code requires that it 
be proved that the person deliberately and consciously chose not to provide help or 
assistance. In Crack v Post (supra) Macrossan J at 322, in respect of the 'defence' of panic 
advanced in that case, where a plea of not guilty had been entered, said that 

'It is possible to imagine a shock so intense and overwhelming that for a brief period a 
driver of a vehicle may become effectively prevented from exercising his will and, in this 
sense, also from controlling his actions (emphasis added).' 

I respectfully agree. The degree and duration of any panic which the accused felt were left 
unexplained in this case by his plea; the question whether there had been operative panic 
to an extent which involved loss of will on his part, and the length of any period during 
which the panic lasted, was not properly addressed.33° 

As an explanation of the requirement of "callously fails" this passage is confusing for a 

number of reasons. 

It should be noted that in Crack v Post 331  the Full Court of the Supreme Court of 
Queensland held that the words "callous disregard", as used in Regulation 138(1) (b) of 
the Traffic Regulations, were to be construed according to their ordinary meaning, and that 
whether or not a driver had shown "callous disregard" was to be determined by an 
objective assessment, the test being whether the driver's conduct offended common 

standards of decency, respect and kindness, such that a reasonable man would regard as 
having shown callous disregard. Further, the majority considered that panic was relevant 

only if it went to the driver's capacity to control his actions. Kearney J accepted that this 

was the effect of the decision in Crack v Post. 

Crack v Post dealt with a provision very different from s 155 of the Criminal Code (NT). 
The decision, including the conclusion that panic was relevant only to the issue of capacity 

to control one's actions, is arguably correct. Although Kearney J did not construe s155 in 
the way that the Full Court did in Crack v Post in relation to Regulation 138(1) (b) of the 
Traffic Regulations, his Honour considered the observations of the Full Court in that case 

to be useful in construing s 155. 

In Salmon v Chute, Kearney J appears to have treated voluntary conduct as an essential 

element of the requirement of "callously fails", and in turn an integral part of the "subjective 

intention" which must be proved to satisfy the requirement of "callously fails". A number of 

textual clues point to that conclusion. The first and most obvious is the use of the word 
"consciously" in addition to the word "deliberately". The former bears a close relationship 

to the exercise of volition whilst the latter is more closely aligned with the existence of 

intent. The terms "voluntary" and "willed" are often used interchangeably, though on 

occasions the term "will' is used to denote intent. Significantly, in the passage taken from 

330 (1994) 4 NTLR 149 at 168. 
331 [1984]2 Od R 311. 
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Macrossan J's judgment in Crack v Post, Kearney J emphasises his Honour's reference to 

the exercise of the will and the capacity to control one's actions.332  In his decision Kearney 

J makes a specific reference to the loss of will occasioned by panic.333  The overall tenor of 

his Honour's judgment in Salmon v Chute is that the requirement of "callously fails" is a 

vehicle for the voluntariness requirement. This approach accords with common sense: it is 

a contradiction in terms to speak of an involuntary callous failure to do something or an 

involuntary callous disregard for something. 

It is not completely clear whether his Honour was treating voluntariness and intention as 

separate elements of the requirement of "callously fails", or treating the volitional element 

of the requirement as being subsumed under the rubric of subjective intention. However, 
judging by his Honour's preliminary observations as to the effect of the words "callously 

fails",334  the preferred view is that his Honour treated the voluntariness requirement as 
being incorporated in the need to prove "actual intention of a particular quality".335  

Section 155 contains its own mental element which must be proved before a person can 

incur criminal responsibility for the offence created by the section. There is an element of 
intentionality in the offence created by s 155, namely that it comprises an intentional 

omission to provide one of the prescribed forms of succour. As in the case of all 

intentional offences, it is necessary to distinguish the mental states of voluntariness and 
intention.336  

Sections 154 and 155 highlight a malor  structural deficiency within the Code. It is an 
essential ingredient of the offences created by these two sections of the Code that the 

proscribed conduct be voluntary. However, the Code does not contain a general provision 
explicitly dealing with the principle of voluntariness, which is applicable to all offences 

under the Code. Nor is that principle specifically accommodated within the confines of ss 
154 and 155. Consequently, the operation of the principle of voluntariness in relation to 

those offences is most uncertain, and is a matter of pure conjecture. The existence of the 

category of offences defined by Division 2 of Part VI of the Code underscores the need for 
voluntariness to receive explicit treatment, as a discrete fault element, within the 
framework of the Code. That category of offences also highlights the inherent difficulties in 

equating voluntariness with intention or alternatively subsuming it under that mental state. 

332 (1994) 4 NTLR 149 at 168. 
333 (1994) 4 NTLR 149 at 168. It is conceivable that a state of panic induced by emotional shock might 

lead to a state of involuntariness. See for example R vRabey (1977) 79 DLR (3d) 414 where the court 
accepted that emotional shock might under extreme circumstances produce a state of unconscious 
involuntary behaviour. However, such instances will no doubt be rare. On the other hand panic may 
well be relevant to the existence of actual intent. Perhaps this is what Kearney J intended to convey. 

334 (1994) 4 NTLR 149 at 166-167. 
335 (1994) 4 NTLR 149 at 166-167. 
336 See pp  353-354. 
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6. The importance of the distinction to the doctrine of self-induced involuntariness 
and its application to the criminal law 

There is a body of law that holds that an accused loses the benefit of the defence of 

involuntariness or automatism, when his or her involuntariness or automatism is self-

induced.337  The doctrine of self-induced involuntariness depends upon a distinction being 

drawn between voluntariness and intention. The doctrine of self-induced involuntariness 
invokes a search for some antecedent fault on the part of an accused which has the effect 

of negating the apparent involuntariness of a subsequent act" or "omission".338  The focus 
of the doctrine is upon voluntariness rather than intention. 

The extent to which the doctrine of self-induced involuntariness operates, or should 
operate, within the criminal law is a vexed question.339  The general premise upon which 
the doctrine rests is that a person should not be exculpated in circumstances where his or 

her involuntary state was brought about by their own prior voluntary conduct. However, it 

does not automatically follow that because an accused person was at fault for getting 
themselves into a state of automatism they should be denied a defence, even though their 

conduct constituting the offence was involuntary. There must be a nexus between the 
antecedent exercise of volition and the involuntary conduct at the time the offence is 
committed which is sufficient to satisfy the fundamental requirement of temporal 

coincidence - the "act" constituting the offence must be accompanied by the exercise of 

volition. 

In certain instances the requirement of temporal coincidence may be more easily satisfied 

than in other cases. For example, where a person consumes liquor or takes drugs in order 
to obtain courage for some unlawful purpose, he or she cannot later deny voluntariness or 
mens rea in relation to offences falling within the scope of the original purpose.34°  The fact 
that the accused foresaw that which occurred as a possible outcome of his or her drinking 
may be evidence of recklessness, or indeed, intention.341  Consider also the example of the 
driver who falls asleep at the wheel of a motor vehicle, having had foreknowledge of his 

337 Kay v Butterworth (1945) 173 LT 191; Quick [1973] 3 ALL ER 347; Lipman [1970] 1 OB 152; 
Majewski [1976] 2 ALL ER 142;August vFingleton [1964] SASR 22. 

131 See the previous discussion in relation to self-actualising involuntariness in driving cases such as 
Jimenez v R (1993) 17 Crim LJ 61: see above, pp  329-330. 
The Criminal Code (NT) makes no specific reference to the doctrine of self-induced involuntariness. It 
does, however, envisage situations where a person may reduce themselves to a state of automatism 
as a result of voluntary intoxication: Criminal Code (NT) s7. 

340 O'Connor and Fairall, n 234, par 12.34, p  243. See also Attorney-General for Northern Ireland v 
Gallagher [1963] AC 349. See also Thabo v Meli [1954] 1 All ER 373, the leading authority on 
contemporaneity involving a single transaction where the mental state is divorced from the actus reus. 
O'Connor and Fairall, n 234, par 12.34, p  243. See O'Connor vR (1980) 146 CLR 64 at per Stephen 
J at 103: 
"An accused's tendency to violent crime when intoxicated, known to him when he takes the fatal drink 
of drugs, would be evidence of recklessness on conventional principles to involve mens rea." 
It would also be evidence as to the voluntariness of the subsequent conduct. 
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state of drowsiness. Arguably, the driver should lose the benefit of the defence of 

involuntariness because he was at fault in not stopping when he felt drowsy.342  

The doctrine of self-induced automatism most commonly arises in cases where a state of 

automatism is induced by the voluntary ingestion of an intoxicant. It is more difficult to 

deny a defence of automatism in such cases, though there is a difference of opinion. 

In DPP v Majewski343  the House of Lords held that evidence of self-induced intoxication 

could only be taken into account in deciding whether the accused formed a specific 

intent.344  Evidence of voluntary intoxication could not be considered for "the purpose of 

raising a reasonable doubt with respect to the intention to do the act constituting the 

offence (the so-called basic or general intent)".345  Furthermore, the House of Lords held 
that "evidence of self-induced intoxication could negate voluntariness only if the crime 

charged was a specific intent offence". 346  Both the Griffith Code and the Tasmanian 
Criminal Code follow the Majewski approach in that they provide that evidence of 

voluntary intoxication cannot provide a foundation for a defence of involuntariness unless 
the offence charged requires proof of an intention to cause a specific result.347  By way of 
contrast, in O'Connor v R 348  the High Court held that evidence of voluntary intoxication 
may be used to negative voluntariness and mens rea, regardless of whether the offence is 
one of basic intent or specific intent.349  Although the Criminal Code (NT) erects 
considerable barriers to those accused who seek to rely upon intoxication as a 
"defence",35°  it would seem that it is open to an accused to use intoxication as a ground for 
denying voluntariness or intention in relation to a so-called offence of basic intent, that is, 
one which does not require proof of an intention to cause a specific result.351  

The Majewski principle has been criticised on a number of grounds.352  However, the real 
issue with which self-induced involuntariness is concerned is the fault that attaches to one 
in bringing about their own state of automatism and the relationship of that element of fault 
to the principle of concurrence. In Majewski, the House of Lords appear to have 
succumbed to public policy arguments rather than applying strict legal principle, with the 

result that the principle of concurrence was stretched.353  If any sense is to be introduced 

342 See pp  329-330. 
343 [1977] AC 443. 
314 O'Connor and Fairall, n 234, par 12.5, p  228. 
311 O'Connor and Fairall, n 234, par 12.5, p  228. 
346 O'Connor and Fairall, n 234, par 12.5, p  228. 

O'Connor and Fairall, n 234, par 12.15, p  233. 
348 (1980) 146 CLR 64. 
311 O'Connor and Fairall, n 234, par 12.7, p  229. 
350 See Criminal Code (NT) s 7 which was discussed at pp  146-151. 
351 Two examples would be assault (s 188) and criminal damage (s 251). In both cases the prescribed 

mental element does not extend beyond that specified by s 31. 
352 The various criticisms are to be found in the majority judgments in O'Connor v R (1980) 146 CLR 64. 

These criticisms are also dealt with by O'Connor and Fairall, n 234, par 12.8, p  230. 
Fisher, n 118, pp  11-12. 
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into the doctrine of self-induced involuntariness then its operation must be guided by the 

application of strict legal principle. 

Part of that strict legal principle requires that self-induced involuntariness be viewed as 

focusing upon the mental state of voluntariness. The redefinition of voluntariness in terms 

of intention or the subsuming of voluntariness under the rubric of intention impedes a 

proper understanding of the nature of fault-induced involuntariness, and cannot assist at 

all in determining those circumstances under which an accused should lose the benefit of 

a claim of involuntariness. 

I. DEFINING "VOLUNTARINESS" AND "INTENTION" 

1. The proposed definition of voluntariness 

The Criminal Code (0th) has attempted to define the requirement of voluntariness, though 

with limited success. 

Section 4.2 of the Code relevantly provides: 

(1) Conduct can only be a physical element if it is voluntary. 

(2) Conduct is only voluntary if it is the product of the will of the person 
whose conduct it is. 

(3) The following are examples of conduct that is not voluntary: 
a spasm, convulsion or other unwilled bodily movement; 
an act performed during sleep or unconsciousness; 
an act performed during impaired consciousness depriving the person of the will to 
act. 

(4) An omission to perform an act is voluntary if the act omitted is one which the person is 
capable of performing. 

(5) If the conduct constituting an offence consists only of a state of affairs, the state of 
affairs is only voluntary if it is one over which the person is capable of exercising 
control. 

For the purposes of s 4.2, "conduct" is defined as meaning "an act, an omission to perform 

an act or a state of affairs".354  

The major problem with s 4.2 of the Criminal Code Act (0th) is that it suffers from the 

absence of an underpinning theory of voluntary conduct. The section appears to have 

been formulated in a jurisprudential void. This thesis has consistently argued the need for 

114 Section 4.1(2). See s 4.3 which extends a failure to perform an act to a failure to perform a legal 
obligation to act. 
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the criminal law to be based on a coherent theory of criminal responsibility so as to ensure 

its proper application and consistent and orderly development. The viability of such a 

theory of criminal responsibility depends upon the formulation of sub theories such as a 

theory about voluntary conduct. 

As noted earlier,355  s 4.2 (1) of the Commonwealth Code wrongly treats voluntariness as a 

physical element of an offence. In taking that erroneous approach, the Code fails to 
recognise the important distinction between physical elements, such as 'acts" and 

"omissions", and the mental state of voluntariness. In other words, it rejects the voluntary 
"act" (or "omission") I involuntary "act" ("omission") dichotomy.356  

Section 4.2 (2) doggedly adheres to the anachronistic notion of the "will" without 

illuminating the substantive content of that concept, except by way of reference to mere 

examples of involuntary action. Voluntariness is a complex state of mind which needs to 

be explained in more substantive terms. It is not sufficient to leave its content to be 

deduced from a number of examples of involuntary conduct. A principled approach needs 

to be taken , defining the nature of voluntariness as a fundamental mental fault element. 

Such an approach is necessary in order to accommodate not only traditional examples of 
involuntary action but novel instances of involuntary conduct as and when they arise. 

Section 4.2 (4) of the Code creates further difficulties. According to this subsection, the 

voluntariness or otherwise of an "omission" depends upon the capability of the person to 
perform the omitted "act". It is not clear what is meant by "capable of performing". A person 
may be incapable of performing an "act" due to coercion or duress. In such circumstances 

the "omission" would be "morally involuntary" rather than involuntary in the usual physical 
sense. The first difficulty is that the language used in s 4.2(4) is broad enough to cover 

instances of moral or normative involuntariness, as well as those of physical 

involuntariness. The criminal law must give due recognition to the difference between the 
two categories of involuntariness, and avoid conflating the two. It may be that the intention 
of the legislature was to restrict "the capacity to act" test to instances of physical 

voluntariness by relating that test back to the provisions of subsections (2) and (3); but 
such an intention is not clearly evinced by the terms of subsection (4). Even if subsection 

(4) were intended to be read down in that fashion, the subsection inherits the inherent 
deficiencies of both the earlier subsections. 

The difficulty with s 4.2 (4) is that it fails to provide sufficient guidance as to how the 

voluntariness requirement applies to omissions, whether they be intentional, negligent or 

faultless. 

355 See pp  155; 331. 
356 That dichotomy was discussed at pp  318-331; 337-338. 
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A further difficulty with the Commonwealth Code is that it confines an "omission" to a 

"failure to perform an act" or a "failure to perform a legal obligation to act". As stated in 

Part 2 "omissions" can also consist of a failure to achieve or maintain a state of affairs. 

The concept of voluntariness applies to this type of "omissions" as much as a failure to 

perform an act.358  The Commonwealth Code is silent as to how the principle of 

voluntariness applies to omissions which are based on a failure to achieve or maintain a 

state of affairs. 

Section 4.2 (5), which deals with voluntariness in relation to a state of affairs, is 

problematical because the criteria for involuntariness is so broadly expressed that it could 

embrace instances of moral involuntariness, as well as those of physical involuntariness. 

This thesis proposes that voluntariness be defined in a way that accords with earlier 

analyses of that concept: 359 

(1) An act is voluntary if at all relevant times the person who did the act is 
exercising mental control over the basic action or actions forming part of that 
act. 

(2) An omission, in terms of either a failure to act or a failure to comply with a legal 
obligation to act, is voluntary if at all relevant times the person who made the 
omission 

is exercising mental control over the basic action or actions that form part of 
the act which the person omitted to perform; or 
had the capacity to exercise mental control over such action or actions. 

(3) An omission, in terms of a failure to achieve or maintain a state of affairs, is 
voluntary if at all relevant times the person who made the omission is exercising 
mental control, or has the capacity to exercise mental control, over that state of 
affairs. 

(4) A state of affairs is voluntary if at all relevant times the person is exercising 
mental control, or has the capacity to exercise mental control, over that state of 
affairs. 

(5) A person is exercising mental control, or has the capacity to exercise mental 
control, over a basic action if he or she is 

conscious; and 
suffering from no mental or physical disability or impediment preventing 
him or her from controlling and directing that basic action. 

(6) A person is exercising mental control, or has the capacity to exercise mental 
control, over a state of affairs if he or she is 

conscious; and 
suffering from no mental or physical disability or impediment preventing 
him or her from controlling and directing any basic actions, the performance 
or non-performance of which are relevant to that state of affairs.361  

357 See p  280-281. 
See pp  319-320; 340 

359  See pp  38-40; 43-44; 60; 157; 158-159; 302-354. 
360 The application of the voluntariness requirement in relation to "states of affairs" was discussed at p  60. 

It was noted there that some offences - "status offences" or "situational offences" - do not require 
proof of voluntary conduct: hence the injustice of such offences. This thesis argues that all offences 
involving a "state of affairs" should be subject to the voluntariness requirement. That requirement 



This set of provisions, which it is intended become s 1 G of the proposed set of 

amendments to the Criminal Code (NT), aspires to meeting the deficiencies of the 

definition of voluntariness in the Criminal Code (0th). Its virtues are: 

it firmly establishes voluntariness as a mental fault element; 

it provides a conceptual and more principled analysis of the notion of voluntariness; 

it distinguishes physical involuntariness from moral or normative involuntariness; 

it provides a fuller description of the relationship between voluntariness, as a mental 

state, and the physical elements of offences and 

it accommodates the shifting meaning of voluntariness in the context of acts, 

omissions and states of affairs. 

There are secondary virtues which extend to the practical aspects of a criminal law 

prosecution. The proposed definition would enable juries and magistrates (performing the 

role of jury) to acquire, under proper direction, a better understanding of the voluntariness 

requirement as applicable to the physical elements of offences. Consequently, it would 

assist triers of fact in their deliberations as to whether a particular physical element of an 

offence was voluntary. 

2. The proposed definition of intention 

In He Kaw Teh, 361  Brennan J stated that "intent", in one form, connotes "a decision to 

bring about a situation so far as it is possible to do so - to bring about an act of a particular 

kind or a particular result". His Honour then went on to introduce an emotive element into 

the concept of intention: " Such a decision implies a desire or wish to do such an act or to 

bring about such a result. 11362 

In Valiance,363  Windeyer J criticised the introduction of an emotive content to "intent": 

It is... in my view undesirable to insist upon desire of consequence as an element in 
intention. There is a risk of introducing an emotional ingredient into an intellectual concept. 
A man may seek to produce a result while regretting the need to do so.364  

Dixon CJ and Kitto J expressed similar reservations about the introduction of an element 

of "desire" into the concept of "intention".365  

should be directed at the conduct of the offender, that is, the basic action or actions constituting that 
conduct. 

361 (1985) 157 CLR 523 at 569. 
362 (1985) 157 CLR 523 at 569. 
363 (1961) 108 CLR 56 at 82-83. 
364 See the following example given by Gillies: 

D may set fire to D's enemy's house, so as to spite the enemy - that is, 0 intends to damage or 
destroy the house, in the technical sense outlined - while regretting the destruction of the house 
because D thinks it is masterpiece of period architecture." : Gillies, n 10, p  50. 
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A similar view has been expressed by O'Connor and Fairall:366  

Intention does not of course mean desire, although people usually desire the ends they 
pursue. But it is not a contradiction to speak of intending an undesired result. Desire 
implies an emotional dimension which is foreign to intention.367  

In pointing out that "intention" does not connote desire, Gillies states: 

The irrelevance of desire to intention reflects the basic rule, that a person's motivation in 
causing criminal harm is in general not of legal (as opposed to evidential) significance.368  

As "desire" and "intention" are two different concepts,369  the element of "decision" in the 

concept of "intention" should not be described in terms of a desire or wish to do an act or 

to bring about a result. 

Brennan J'5 analysis of "intention" as connoting a decision to bring about a particular act 

or a particular result is, as a matter of general principle, unobjectionable provided the 

emotive element of "desire" is not introduced into the decision making process that is 

involved in the existence of "intention". It is consistent with other formulations of the mental 

state of "intention" 370 

To say that a person intended a particular act or result in the sense referred to by Brennan 

J in He Kaw Teh is tantamount to saying that the person meant to do the act or meant to 

365 Dixon CJ stated: "in s13(1) I do not read the word 'intentional' as bearing a meaning which requires 
that the end be positively desired.": (1961) 108 CLR 56 at 61. 
Kitto J stated at 64: " .. there is, I think, nothing in the word ('intentionally') to confine the notion to the 
causing of injury with an actual desire to cause it. To speak of a desire as forming a necessary 
element in an intention may be accurate enough; for even where the result is regretted it may be 
desired on a balance of considerations, and so may be intended. But I am not at the moment defining 
intention. What is in question is the meaning of 'unlawfully wounds'; and in that expression, though I 
do find a limitation relating to the mental attitude of the doer of a causative act, it is not a limitation 
which requires that the act must be done with an actual desire to cause an injury." 

366 O'Connor and Fairall, n 234, par 1.24, pp  14-15. 
367 See also Mohan [1976] OB 1; [1975] 2 ALL ER 193; Hughes (1994) 76 A.Crim R 177. Both of the 

authorities are cited by O'Connor and Fairall in support of the above commentary:O'Connor and 
Fairall, n 234, par 1.24, pp  14-15. 

368 Gillies, n 10, p  50. See Gillies' subsequent discussion of "motive" in the criminal law at pp  75-76 
where the author says: 
"A person's motive is often synonymous with the emotional reason for their acting such as fear, or 
jealousy or anger. Motive is to be distinguished from intention, in the criminal law, which .... is a purely 
technical concept denoting, inter alia, the mental sate in which D acts with the purpose of bringing 
about an act or event." 

369 Hughes (1994) 76 A Crim A 177 at 179 per Pincus JA. 
Howard says that "in one sense D's behaviour, or a given consequence of his behaviour, is said to be 
intentional if it is his 'conscious object' to behave in that fashion or to bring that consequence about" 
Howard C,Australian Criminal Law (41H  ed, The Law Book Company Limited, 1982), p  348 
Gillies explains "intention" in the following terms: 
"A standard conception of intention is that D has intention where D acts ( or omits to act) with the 
purpose (or object) of bringing about the event in question (that is, the criminal harm). Another, 
similar formulation of it is that D has the intention to bring about an event when D decides to bring it 
about by activity (or inactivity).": Gillies, n 10, pp  49-50. In support of the latter proposition Gillies cites 
the following authorities at p  50: Cuncliffe v Goodman [1950] 2 KB 237 at 253; Hyam v DPP [1975] AC 
55 at 74; Mohan [1075] 2 WLR 859 at 864; and Hi/Is v El/is [1983] 1 ALL ER 667 at 670. 
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bring about the result. The word "meant" is a simple word which is readily understood and 

which adequately conveys the meaning of "intention" in its primary sense.371  

There is, however, a place in the criminal law for Brennan J's alternative description of 

"intention" as connoting knowledge.372  There may be situations where intention cannot be 
imputed to a person in the primary sense, though that person may have intended to do an 

"act" or make an "omission" in the secondary sense. In those situations it may not be 
entirely correct to say that the person meant to do the "act". It may be more apposite in 

those cases to say the person knows that he or she is performing the particular "act" or 
making the particular "omission". Similarly, a person may be regarded as having intended 

an event not only if he or she meant to bring about that event, but knew that it would 

occur.373  

Consistent with the earlier analyses of the mental state of "intention",374  that state of mind 
should, for the purposes of general fault element provisions of the Criminal Code (NT), be 
defined as follows:375  

(1) An act is intended by a person if 
the basic action or actions forming part of the act are voluntary; and 
the person meant to do the complex action constituting the act or knows 
that he or she is performing that complex action. 

(2) An omission, in terms of a failure to perform an act, is intended by a person if he 
or she 

voluntarily fails to perform the basic action or actions which form part of the 
act omitted to be done; and 
means not to do the complex action which goes to make up the act omitted 
to be done or knows that that complex action will not be performed. 

(3) An omission, in terms of a failure to achieve or maintain a state of affairs, is 
intended by a person if he or she 

voluntarily fails to achieve or maintain that state of affairs; and 
means to bring about that situation or knows that that situation will occur. 

(4) An event is intended by a person if the person means to bring it about or knows 
that it will occur. 

371 The simplicity of the word "meant" appealed to Neasy J in Williams v The Queen [1978] Tas SR 98 at 
102: 
"I think it is correct to say in simple terms that a voluntary and intentional act is a willed act, one which 
the person was aware he was doing and meant to do (emphasis added)." 
A derivative of the word "meant", namely, "means" appears in the definition of "intention" in s 5.2 of the 
Criminal Code (Cth): 
"(1) A person has intention with respect to conduct if he or she means to engage in that conduct.... 
(3) A person has intention with respect to a result if he or shemeans to bring it about or is aware that 
it will occur in the ordinary course of events." 

372 He Kaw Teh (1985) 157 CLR 523 at 568-569. 
Knowledge of this type is often described as foresight that something will occur as a certain result of 
D's conduct: see p  403, n 426. However, foresight of that degree is more properly viewed as satisfying 
the requirement of "intention" in the secondary sense of knowledge. Foresight, as a state of mind, 
connotes awareness or foreknowledge. 

314 See pp  41-44; 341 -354. 
311 See proposed s 1B(4), p216. It is proposed that this definition of "intention" would becomes 1H of the 

proposed set of amendments to the Criminal Code (NT). 
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It is further proposed that where the definition of an offence prescribes "intent" as a 

specific fault element in relation to a particular event, "intent" be defined as meaning to 

bring about that event or knowing that the event will occur.376  

The proposed definition of "intention" is designed to impart, under proper judicial direction, 

a better understanding of that mental state to triers of fact, and to facilitate their 

determination of criminal responsibility for conduct or its consequences in the case of 

intentional offences. 

J. RECKLESSNESS AND THE FORESIGHT PROVISIONS OF SECTION 31 

This section of the thesis is devoted to a critical analysis and evaluation of the foresight 

provisions of s 31 of the Criminal Code (NT) which have been a source of confusion and 

uncertainty, and which have generated a great deal of controversy. 

In 1990 Justice Nader levelled several criticisms at the Code, including the provisions of s 

31 Speaking of the foresight element in s 31 Justice Nader said: 

One can infer from the section that its authors envisaged a person so drunk as not to know 
what he was doing; so drunk as to do a criminal act without intending to do it. Section 31 
would ensure that the fact that he did not intend his act would not excuse him from criminal 
responsibility for it if he foresaw his act as a possible consequence of his conduct, for 
example, of getting drunk... 

The provision is intelligible only if the conduct is other than and occurs at an earlier time 
than the act. In order to utilise this provision the Crown would have to prove beyond 
reasonable doubt that the accused while, say, in the process of getting drunk (his conduct) 
foresaw that if he continued to drink he might possibly commit a criminal act (his act) 
without intending to do so. The idea seems so bizarre that one cannot be entirely confident 
that that is the intention of the section. But, if it does not mean that, what does it mean? My 
question is not merely rhetorical?378  

Section 31 has attracted joint criticism from Justice Nader and Tom Pauling QC, Solicitor 

General for the Northern Territory: 

Subsection (2) postulates the situation where a person might foresee his own act, not 
merely an 'event' as a possible consequence of his conduct. Questions press upon one. 
What is a person's act that it may be seen as a consequence of his 'conduct'. Has the 
question any meaning at all?379  

Both commentators pose the rhetorical question: 

376 See the definition of "intention" in s 5.2 of the Commonwealth Criminal Code which was referred to at 
n 371 .The proposed definition of "intention" would become s ii of the proposed amendments. It 
would, of course, be open to the legislature to otherwise define "intent" in the offence-creating 
provision. 

311 Justice Nader,The Criminal Code of the Northern Territory, a paper presented at the Australian Bar 
Association Conference Bali 1990. 
Justice Nader, n 377, pp  24 —25. 

311 Justice Nader and Pauling, n 7, p  6 
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How does one foresee that one's act may be the consequence of one's act?...  

Those commentators have suggested that s 31 be amended along the following lines to 

remove any confusion that might arise from the use of the word 'conduct' in addition to the 

words' act' and 'omission': 

"A person is excused from criminal responsibility for an act or omission unless it was 
intended by him; and he is excused from criminal responsibility for an event unless it was 
intended by him or foreseen by him as a possible consequence of his act or omission.381  

The unique provisions of s 31 have also been commented upon by O'Regan: 

the Griffith formulation of the defence of involuntariness and accident has been 
substantially recast in a manner which is both obscure and inelegant and which renders 
the considerable body of case law the Griffith provisions have generated elsewhere 
irrelevant.382  

Most significantly, s 31 attracted critical comment from the High Court in R v Breedon.  3113  

In giving the Court's reasons for refusing special leave to appeal, Brennan J, later Chief 

Justice of the High Court, said this about s 31: 

It is not only difficult, it is astonishing. To relieve a person from criminal responsibility for an 
act unless its consequences are foreseen is an astonishing proposition ... .... it doesn't 
matter whether it is voluntary or not: however much the act is intended or willed, if he 
doesn't see what the results of it are going to be, he is going to be acquitted.384  

His Honour concluded by saying: 

Section 31 is a curious provision which, perhaps with other provisions in Part 11 of the 
Code merits early and detailed consideration by the legislature.385  

1. Judicial analysis of the foresight provisions 

In R v Krosel 386  Nader J held that the word "intended" in s 31(1) related back to "act", 

"omission" and "event", and that the antecedent of the word "foreseen" was "event" only. In 

other words, his Honour held that only an "event" could be foreseen as a possible 

consequence of one's conduct; and neither "acts" nor "omissions" could be foreseen as a 

possible consequence of one's conduct. 

However, in Pregelj Nader J did a complete volte face, and rejected his earlier 

construction of s 31(1): 

380 Justice Nader and Pauling, n 7, p  6. 
381 Justice Nader and Pauling, n 7, p  6 This reformulation of the section would conform with the simple 

construction of s 31(1) imposed by Nader J in R v Krosel (1984) 41 NTR 34: see p  221, n 362. See 
also the reformulations suggested by Justice Kearney and Gray which were discussed at pp  193-194. 

382 O'Regan R.S, New Essays on the Australian Criminal Codes (The Law Book Company Limited, 
Sydney,1988), p  103. 

383 Proceedings for special leave number Dl of 1994 heard on 251  August 1994. 
384 Special leave proceedings, p 2 of the transcript. 
385 Special leave proceedings, p 10 of the transcript. 
386 (1986) 41 NTR 34. 
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A striking difference between s 31 of the NT Code and the corresponding provisions of the 
other codes is the more indiscriminate use of the terms 'act', 'omission' and 'event'. 
Although this lack of discrimination is grammatically obvious, influenced by the ordinary 
meaning of the words, I imposed a distinction by construction: R v Krosel (1986) 41 NTR 
34. It seemed an unnatural use of words to speak of foreseeing an act or omission. 
Foresight seemed appropriate only for an event. So I suggested that the section had the 
effect of excusing acts, omissions and events that were not intended and events that were 
not foreseen. But I would now accept the charge of superficiality. A moment's attention to 
the words of S 31(2) shows that the author of the section intended no such complete 
distinction between 'act' and 'omission' on the one hand and 'event' on the other. Section 
31(2) opens with the words: A person who does not intend a particular act, omission or 
event, but foresees it as a possible consequence of his conduct.... (emphasis added). 
Section 31(2) refers to acts and omissions that can be foreseen. Not only events can be 
foreseen under s 31(2). What does it mean to say that an act was foreseen by the actor? It 
surely cannot mean the bodily movements of the accused, for who would speak of 
foreseeing his own bodily movements as a possible consequence of his conduct? I do not 
think the sub-section can refer to the act of another caused or induced by the accused (see 
definition of 'act' below) because in either case the act would have been intended by the 
accused. The proposition that 'act' does not mean what it ordinarily means is reinforced by 
the use of 'conduct' in both sub-sections. Is there a distinction between 'act' and 'omission' 
on the one hand and 'conduct' on the other? There would have to be a distinction, at least 
as to comprehension, if an 'act' of the accused can be a consequence of 'conduct' of the 
accused. One can readily see how an 'event' can be a consequence of 'conduct', but the 
antecedent of 'it' in the passage quoted of s 31(2) is 'act', omission or event', not 'event' 
only. In Krosel, I should have adverted to the fact that the expression used in s 31(1) is 
'possible consequence of his act or omission'. I assume that the meanings of the words 
'act', 'omission' ,'event' and 'conduct' are the same, respectively, wherever they occur in s 
31.387  

On a proper construction of s 31(1) and (2) the mental element of foresight is applicable to 

"acts" and "omissions" as well as "events", "regardless of any distortion this entails in the 

ordinary language usage of the words".388  

2. The meaning of foreseen "acts" and "omissions" 

The difficulties with s 31(1) are both grammatical and conceptual. Those difficulties centre 

around the use of the word "conduct" in the section. The fact that "conduct" is not defined 

adds to those problems. 

As observed by Justice Kearney , "in the literal terms of s 31, an 'act', 'omission' and 

'event' are all consequential upon 'conduct'.389  The use of the term "conduct" gives rise to 

conceptual difficulties, "since it is usually understood as referring to an act or omission".39°  

After posing the rhetorical question - "What is an 'act' which is consequential upon 

'conduct'?" - his Honour says that 

any analysis of the relationship between these four terms in s 31 which seeks to follow 
the wording of these provisions, must proceed on the basis that reference therein to the 

387 (1987) 51 NTR at 15. 
388 Gray, n 7 at 180. 
389 Justice Kearney, The Willing Worker: Section 31 of the Criminal Code a paper prepared for the annual 

Conference of Members of the Office of the Director of Public Prosecutions, Kakadu, NT, 28 March 
1998, p18. 

390 Justice Kearney, n 389, p  18. 
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'conduct' of an accused is a reference to that which may give rise to an 'act' or 'omission', 
and that an 'act' (while it may encompass more than bodily movement) itself may give rise 
to (that is, result in) an 'event'.391  

However, the word "behaviour" is a synonym for "conduct". Both words elliptically refer to a 

course of conduct, out of which some "act", "omission" or an "event" may occur. In 

ordinary parlance, we speak of foreseeing something as much as intending something. In 

the context of s 31, as much as in real life, such foresight is predicated upon a course of 

conduct. Viewed in this way, it becomes clear that s 31 (1) and (2) were intended to cover 

reckless "acts" and "omissions" as well as recklessly caused "events".392  Reckless "acts", 
"omissions" and "events", all of which are recognised by the common law, are primarily 

those which can be foreseen. Section 31 (1) encapsulates the subjective component of the 

contemporary conception of recklessness, that is, risk- taking. Section 31(2) embraces the 

objective component of recklessness, namely that the taking of the risk was unreasonable 
or unjustifiable.393  

The foresight provisions of s 31 are instrumental in creating criminal responsibility for 
"acts" and "omissions" in a further respect which becomes apparent when the Code's 

definition of "act" is read in conjunction with the foresight provisions. Section 1 of the Code 

defines "act", in relation to an accused person, as "the deed alleged to have been done by 
him; it is not limited to bodily movement and it includes the deed of another caused, 

induced or adopted by him or done pursuant to a common intention". Having regard to the 
extended definition of "act"394  and the provisions relating to "parties" in Division 1 of Part 1 
of the Code, the "act" or "omission" which is foreseen (s 31) may be that of another.395  

(I) The common law conception of reckless acts and omissions 

The facts in R v Venna396  were that the appellant was involved in a struggle with police 

officers who were attempting to arrest him. The appellant fell to the ground and then 

proceeded to lash out wildly with his legs. In doing so he kicked the hand of one of the 
police officers, fracturing a bone. The appellant's version was that he was kicking out in an 

391 Justice Kearney, n 389, p  18. 
392 The Laws of Australia, n 35, par 243, p  220: 

"The objective foreseeability of any consequence is immaterial under s 31(1), which requires that a 
consequence, if not intended, should be foreseen as a possible outcome. Another way of expressing 
this requirement would be to say that the person must have been 'reckless' concerning the 
consequence." 

113 The Laws of Australia, n 35, par 243, p  220. 
114 The Code's definition of "act" gives effect to the doctrine of innocent agency. 

Mulqueeny, n 31, p  12, n 54. Having commented that Nader J's conclusion in Pregelj v Manison 
(1987) 51 NTR 1 as to the general nature of an "act" was reached only after an "extended and 
problematic analysis of the relevant Code provisions", Mulqueeny gave the following explanation as to 
why it was problematical: 
"Problematical because amongst other reasons, the foresight aspects of s 31(2) may indeed be 
intended to refer to inter alia just those acts of another caused or induced by an accused which are 
said to be disqualified because 'intended by the accused'. As to this latter point cf. Criminal Code ss 8 
and 9; 7(b); Part III Division 4." 

396 [1975] 3 All ER 788. 
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attempt to get up off the ground. The appellant was charged with assault occasioning 

actual bodily harm. The appellant was convicted of assault and appealed. 

The appellate court referred to the trial judge's direction which was in the following terms: 

If he lashes out with his feet, knowing that there are officers about him and knowing that by 
lashing out that he will probably or is likely to kick somebody or hurt his hand by banging 
his heel down on it, then he is equally guilty of the offence. Venna can therefore be guilty of 
the offence... if he lashed out simply reckless as to who they were, not caring an iota as to 
whether he kicked someone or brought his heel down on his hands.397  

The Court held as follows: 

We see no reason in logic or law why a person who recklessly applies force to the person 
of another should be outside the criminal law of assault. In many cases the dividing line 
between intention and recklessness is barely distinguishable. This is such a case. In our 
judgment the direction was right in law.398  

The application of physical force (which at law constitutes a "battery") clearly involves the 

commission of an "act". The decision in R v Venna goes much further than the conclusion 
reached in Fagan v Metropolitan Police Commissioner 399 that an assault is any act which 
intentionally or possibly recklessly causes another person to apprehend immediate and 
unlawful personal violence. The type of reckless assault referred to in Fagan is the kind of 
reckless assault that Howard considered a possibility: 

There remains the possibility of reckless assault, the situation where 0 indulges in contact 
which he knows may harm someone, or may give someone reasonable grounds for 
supposing that he intends to inflict harm upon him, and, which in fact has one of these 
results even though D does not actually intend it.40°  

By way of contrast, the facts in Venna gave rise to an assault where physical force was 
applied to the victim, and in those circumstances the Court held that proof of recklessness 

was sufficient to establish the mens rea ingredient of the assault. Assault is a classic 
example of a conduct crime. Therefore, Venna supports the proposition that the mental 
element of recklessness is applicable to not only the consequences of conduct but to 
conduct itself. 

There is also Australian authority that supports the phenomenon of reckless conduct. 

In R v Bacash401  it was alleged that the appellant had deliberately discharged a shotgun, 
either at or recklessly near victim 1. The shot passed through the leg of victim 1 and then 

struck victims 2 and 3. The appellant claimed that the shotgun had been accidentally 

discharged. 

397 [1975] 3 All ER 788 at 792. 
398 [1975] 3 All ER 788 at 794. 
399 [1968] 3 All ER 442 at 442. 
400 Howard, n 370, p 126. 
401 [1981] VR 923. 
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The Full Court of Supreme Court of Victoria approved the decision in Venna, and held that 

recklessness was a sufficient state of mind to constitute mens rea for assault occasioning 

actual bodily harm (and hence battery).402  The decision in Bacash supports the proposition 

that in cases of physical assault (technically a case of "battery") foresight of the application 

of force, that is, recklessness satisfies the requisite mens rea.403  

The decision in Williams404  provides even greater support for the notion of "reckless acts". 

The facts in that case were that the appellant was involved in a series of fights with the 

same opponent in a licensed club. In the first fight the appellant's face was wounded by a 

broken beer glass. The second fight was instigated by the appellant during which the 

appellant severed a portion of the opponent's ear with his teeth. The appellant was 

charged with a count of malicious wounding and a count, in the alternative, of assault 

occasioning bodily harm. He was acquitted of the former and convicted of the latter. 

The trial judge had directed the jury that it could find the appellant guilty of assault if 

satisfied that he bit his opponent either deliberately or recklessly. The appellate court held 

that the trial judge had properly directed the jury. In his judgment Badgery-Parker J stated: 

Most commonly (but not essentially) the assault which supports a conviction for the offence 
under s 59 of the Crimes Act (NSW)405  will (as here) involve a battery, an actual application 
of force. 

It is well established that such application of force may be deliberate, that is the assailant 
intended to strike the complainant, or reckless, that is the assailant struck out foreseeing or 
knowing that he might hit somebody and not caring if he did: see Venna (1976) OB 421 at 
426-429. In particular (at 429), James U (delivering the judgment of the Court of Appeal 
Criminal Division) said: 

'In our view the element of mens rea in the offence of battery is satisfied by proof that the 
defendant intentionally or recklessly applied force to the person of another.....We see no 
reason in logic or in law why a person who recklessly applies physical force to the person 
of another should be outside the criminal law of assault. In many cases the dividing line 
between intention and recklessness is barely distinguishable. This is such a case.' 

So, it seems to me, is the present case. In Revell (unreported, Court of Criminal Appeal, 
NSW, 17 December 1976), 0' Brien J (with whom Street CJ and Collins J agreed) referred 
to Venna with approval. His Honour said: 

a reading of the judgment generally indicates that the court was of the view that a 
reckless application of any degree of violence which in fact caused actual bodily harm was 
sufficient mens rea to constitute the offence.'406  

402 Gillies, n 10, p  553. 
403 The Full Court left open the question of whether the accused had to foresee harm (or the application 

of force) as being a probable outcome or whether it was sufficient that the accused foresaw it as a 
possible outcome. However, it is submitted that foresight of a possible risk of harm (or the application 
of force) is sufficient. 

404 (1990)50 A Crim R 213. 
405 That is the offence of assault occasioning bodily harm. 
406 (1990) 50 A Crim R 213 at 219-220. 
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The decision in Williams is to the effect that an assault whether simpliciter or an assault 

occasioning bodily harm may be committed by a reckless act.407  

Finally, some reference should be made to Valiance where two judges of the High Court 

were prepared to countenance the notion of an assault committed by a reckless act. 

It will be recalled that in Valiance the appellant was charged with unlawful wounding.408  He 

had fired an airgun in the direction of the victim and a slug had hit her. The appellant 

maintained that he had not intended to hit her but only to frighten her. 

As noted earlier Dixon CJ took a wide view of the meaning of "act" in s 13(1) of the 

Criminal Code (Tas).409  In the Chief Justice's opinion the relevant "act" was the wounding 

of the victim. By interpreting the word "intentional" ins 13(1) as including the mental state 

of recklessness, the Chief Justice concluded that it was not necessary that the punishable 

act was intentional; it was sufficient for the purposes of s 13(1) if the wounding was done 

recklessly.410  

Windeyer J took a similarly wide meaning of the word "act", concluding that the relevant 

"act" was the actual wounding. His Honour held that the wounding would be "intentional" if 

done recklessly.411  

Although the wide view of "act" has long been abandoned in favour of a narrow view and 

the incorporation of recklessness in the concept of intention represented the minority view 

in Valiance, the principle that an assault can be committed by a reckless act, which was 

acknowledged by Dixon CJ and Windeyer J in Valiance, does remain; and the 

acknowledgement of that principle by both judges is consistent with subsequent judicial 

pronouncements of inferior courts. 

The common law also recognises the phenomenon of reckless omissions: 

Although a failure to act may have as serious consequences as an act, and although any 
difference between acts and omissions is often denied, the distinction is deeply embedded 
in the law. This fact is no less inescapable because there is no precise test for 
distinguishing an act from an omission.412  Human conduct may often be described in either 
positive or negative terms, though usually one way rather than the other will appear more 
natural... .But difficult cases there will be, and their very existence leads to the imposition of 
liability for omissions. A man is in his spring cart; the reins are not in his hands, but lying on 
the horse's back. While the horse trots down a hill a young child runs across the road in 
front of the cart, is knocked down and killed. Had the man held the reins he could have 

407 It should be noted that in relation to the offence of assault occasioning bodily harm, no intention or 
recklessness as to actual bodily harm is required. 

408 The offence of unlawful wounding is in substance an assault aggravated by the actual infliction of a 
wound. This is how Fisse characterises the offence: Fisse, n 276, p  143. 

409 See p  257. 
410 (1961) 108 CLR 56 at 61. 
411 (1961) 108 CLR 56 at 82. 
412 See, however, the proposed definitions of "act" and "omission" atpp 266 and 280-281 respectively. 
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pulled the horse up. Did he kill the child by driving the cart recklessly, or by recklessly 
failing to drive the cart?413  

Despite their occasional recognition at common law, reckless "acts" and "omissions" have 

been largely neglected by the criminal law, the significance of recklessness as a fault 

element being confined to "events". There is a simple explanation. There has been a 

complete lack of understanding as to the true nature of an "act" or an "omission". There 

has been an equivalent lack of appreciation of the distinction between the three mental 

states of voluntariness, intention and recklessness. Furthermore, the relationship between 

the constituent elements of an "act" or an "omission" and these three mental states have 

been rarely explored. 

(ii) Further analysis of foreseen acts and omissions (S 31) 

In Part 2 the constituent elements of an "act" were analysed and broken down into "basic 

actions" and "complex actions".414  Intention is a mental state which is ordinarily applicable 

to that part of an "act" which is constituted by a "complex action" .415  The concept of 

recklessness is equally applicable to "complex actions". As noted earlier, "complex 

actions" comprise certain contemporaneous consequences and circumstances 

surrounding the performance of a "basic action" or series of "basic actions".416  A person 

can be reckless concerning a consequence or reckless with respect to a circumstance.417  

Take for example the factual situation in R v Venna.418  If D kicks out with his feet (a 

"basic action or series of "basic actions") and foresees as a possible consequence of that 

conduct the "act" of striking V, then D can be said to have recklessly struck V.419  An 

alternative analysis would be to divide the act of striking V into a mere bodily movement 

and the contemporaneous circumstances surrounding that movement which impart 

character to the bodily movement. D could be said to have recklessly struck V if at the time 

of kicking out with his feet he foresaw the possibility that V might be in the path of his 

feet.42°  

Consider also the facts as they arose in R v Falconer. In that case the relevant "act" was 

identified as discharging a loaded firearm. As was seen in Part 2, that act is made up of a 

series of basic actions together with certain contemporaneous consequences and 

413 Glazebrook P.R, "Criminal Omissions: The Duty Requirement in Offences Against the Person" (1960) 
76 LOR 386 at 387 cited by Elliott D.W and Wood JO, A Casebook on Criminal Law (Sweet and 
Maxwell, London, 1963), p  49. 

414 See pp  38-43; 249-266. 
415 See pp  341-342. 
416 See pp  249-256; 258; 264; 266. 

For example see Criminal Code (Cth) s 5.4(1). 
418 This case was discussed at pp  397-398. 
419 This analysis generally conforms to the present wording of s 31(1). 
420 Compare this situation with an intentional act which would require knowledge on the part of D that V 

was in the path of his moving feet. 
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circumstances.421  The discharge of the gun was the consequence of a bodily movement, 

namely, the contraction of the trigger finger. The fact that the gun was loaded was a 

circumstance that identified the character of the "act" in question. Mrs Falconer could be 

held to have recklessly done the "act" - discharging a loaded firearm - if she foresaw as a 
possible consequence of compressing her trigger finger that the firearm would discharge. 

That would necessarily involve foresight that the gun was loaded.422  

Consider yet a further scenario. D might intend to do a particular "act", that is, punch Vi 

but in the course of committing that "act" foresees the possibility that his punch may not 
hit its target, and strike V2 who is standing next to Vi. On this hypothetical situation, there 

is no question of D foreseeing an "act" as a possible consequence of performing a "basic 

action". The foresight relates to the commission of the whole of an "act" vis a vis a person 

other than the intended victim. 

What emerges from the preceding analysis is that although the notion of reckless "acts" 

and "omissions" can be extracted from the foresight provisions of s 31(1) of the Criminal 

Code (NT), there is a preferable mode of giving expression to criminal responsibility for 
reckless "acts" and "omissions". Rather than describe a reckless "act" as an "act" that one 

foresees as a possible consequence of one's conduct (which is how s 31(1) defines a 
reckless "act"), an "act" which is done recklessly should be defined as one where a person 
foresees the performance of a complex action (constituting the act) as a consequence of a 

basic action or actions voluntarily performed by him or her.423  Describing a reckless "act" 
in this way not only accords with the realities of human action, but it also overcomes the 

semantical difficulties occasioned by the use of the word "conduct" ins 31(1). 

Following this format, a reckless "omission" - an "omission" which is recklessly made - can 
be defined as one where a person foresees a failure to perform a complex action 
(constituting the omission) as a consequence of his or her voluntary failure to perform a 
basic action or actions (constituting the omission). 

421 See pp  247-254; 256; 262; 264. 
422 Foresight, like intention, can be inferred. Although an objective test is not applied for the purposes of 

satisfying the subjective limb of recklessness, if anyone would have realised the risk in compressing 
the trigger finger, then the requisite foresight can be inferred. If there was an obvious risk that the gun 
was loaded, then foresight can be inferred: Williams, n 97, p  98. 
Of course, if Mrs Falconer thought the gun was unloaded then she would not have foreseen its 
discharge as a consequence of compressing her trigger finger: Gray, n 7 at 184. 

423 See p  355. Consideration of whether recklessness should be defined in terms of foresight as to a 
possible consequence rather than a probable consequence is postponed for the moment and dealt 
with at pp  408-410. 
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3. Common law recklessness and the Code's treatment of recklessness as a fault 
element 

(i) The blurred boundaries between intention and recklessness 

There is a high degree of uncertainty at common law as to the operation of recklessness 
as a fault element. This has no doubt been largely occasioned by the failure of the criminal 

law to provide a clear and precise definition of recklessness. It has undoubtedly also been 

due to the tendency to often equate recklessness with intention (or to subsume it under the 

rubric of intention), with the result that the important distinction between intention and 

recklessness has not always been recognised. The boundaries between recklessness and 

intention have often been blurred - "the boundary between recklessness and intention has 
proved the more enduring difficulty". 424 

Although foresight is the lynch-pin of recklessness, foresight, as a mental state, can exist 
at a number of different levels. First, there can be foresight as to the certainty or "virtual 
certainty"425  of something occurring. Secondly, one can have foresight as to the probability 
of something happening. Finally, at a third level, there can be foresight as to the possibility 

of something occurring. 

Notwithstanding that recklessness is commonly described as the unjustifiable or 
unreasonable taking of a risk which is known to the accused (that is, a risk foreseen by the 
accused), there is a strand of authority which suggests that where the accused does an 
act knowing that another event will follow - the accused foresees the occurrence of this 
event as a certain result of his or her conduct - he or she is to be regarded as having 
intended the event, even though he or she did not act with the purpose of bringing that 
event about.426  Foresight in these terms is said to amount to intention rather than 

424 The Right Honourable the Lord Irvine of Lairg," Intention, Recklessness and Moral Blameworthiness: 
Reflections on the English and Australian Law of Criminal Culpability" [2001] 23 The Sydney Law 
Review 5. 

425 This is the terminology frequently found in the authorities that deal with intention and recklessness: 
see Hatty v Pilkington (1992) 108 ALR 149 at 158 where the court spoke of a "virtual inevitability". See 
also the following commentary by Lord Irvine of Lairg on Wool/in [1999] 1 AC 82 
"In the leading judgment, Lord Steyne explicitly rejected the possibility that a person's intention can be 
inferred, as a matter of substantive law, from his foresight of a risk falling short of virtual certainty. Any 
such inference is merely evidential. Thus, intention is, at last, unequivocally a subjective legal concept 
in England, and at once clearly distinguished from recklessness: the defendant must seek deliberately 
to bring about the relevant consequence, or recognise that the consequence is a virtually certain 
concomitant of some other outcome sought. It is not enough that the consequence was foreseeable, 
or even foreseen as probable.": Lord Irvine of Lairg, n 424 at 11. 
Foresight as to a virtual certainty approximates to a practical certainty, that is, foresight of a very high 
degree of probability of something occurring: see Punnaya AIR 1977 SC 45 at 51. See also Yeo 5, 
Fault in Homicide (Federation Press, Sydney, 1997) pp  125-127. 

425 See Hur/ey [1967] VR 526 at 540; Brown (1975) 10 SASR 139 at 154; Hyam v DPP [1975] AC 55 at 
74; Wilmott(No 2) [1985] 2 Qd R 413; Hatty vPi/kinton (1992) 108 ALA 149 at 157; Woo//in [1999] 1 
AC 82. In Hurley (1967) VA 526 at 540 the requirement was expressed in terms of "fully aware that 
the result would follow". 
See Gillies, n 10, p  50: 
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recklessness. However, foresight as to the certainty of something occurring is 

synonymous with knowledge that something will occur, and satisfies the definition of 
"intention" denoted by knowledge.427  

The common law's treatment of foresight of the probability of a risk of harm has been 

somewhat ambivalent. 

On the one hand, there is a substantial body of authority which has declined to extend the 

concept of intention to embrace situations where the accused has foreseen the probability 

of something occurring, and proceeded nonetheless.428  This approach, which is 
particularly discernible in homicide cases, views foresight as to a probable risk as a mental 
state amounting to recklessness.429  Thus, reckless murder is constituted by an awareness 

on the part of the accused of the probable risk of causing death or grievous bodily harm, 
and nevertheless proceeding to take that risk. On the other hand, there is a line of 
authority in Australia that associates foresight of a probable risk of harm with intention.430  

That a person who foresees an event as certain to follow their act is to be viewed as intending that 
act, has long been tacitly accepted by the courts, as well as stated expressly. For example, the 
common law offence of larceny requires, inter alia, that D intend to deprive the owner of the owner's 
property permanently. To construe intention very narrowly would produce a situation in which few 
apparent thieves would be convicted. D, after all, will not typically have as D's purpose that of 
depriving the owner of the subject property- rather, D's purpose will be, simply, to appropriate the 
property for D's own (or another's) benefit. On the other hand, D will know that the owner will be 
deprived of her or his property permanently. The courts have always accepted, implicitly, that this 
mental state does amount to intention. To hold otherwise would render numerous offences unprovable 
in practice, and thus unworkable." 
See also Fisse, n 276, p  480: 

D's behaviour is said to be intentional if he is merely aware that he is behaving in that way and a 
consequence is said to be intentional if D is aware that it will inevitably follow from his conduct.....the 
only question is whether he foresees a given consequence as certain to follow." 

427 See p  389, n 373. 
428 This approach is in contrast to that taken by some English courts which have tended to the view 

that a consequence or incident may be intended" if it is foreseen as "probable" or "highly probable": 
Hyam v DPP [1975] AC 55. However, in R v Moloney [1985] 1 AC 905 it was held that the mental 
element in murder consists of an intention to kill or cause really serious injury, and not merely 
foresight that death or serious injury will be a probable consequence of the accused's voluntary act. 
In R v Moloney the House of Lords clearly differentiated between actual intention and foresight of 
probable consequences. The distinction between the two was perpetuated in Hancock and Shank/and 
[1986] 1 AC 455 (HL); Nedrick [1986] 1 WLR 1025 (CA); Wool/in [1999] 1 AC 82. 

429 Roya// ( 1991) 172 CLR 378; Crabbe (1985) 156 CLR 464; La Fontaine (1976) 136 CLR 62; Windsor 
[1982] VR 89; Nydam [1977] VR 430; Sergi [1974] VR 1; Hal/ett [1969] SASR 141; Jakac [1961] VR 
367; H v Wilmott ( No  2)[1985]  2 Qd 413. Unlike the position in England, these cases recognise 
recklessness as an alternative fault element for murder. 

430 See for example Stones (1955) 56 SR (NSW) 25 where the Court of Criminal Appeal observed that 
where a person applies their mind to the consequences of their act and concludes that that will 
probably happen, that person's state of mind amounts to criminal intention.The Court went on to 
distinguish this mental state from foresight of the possible consequences of one's act which the Court 
identified as "recklessness". 
The tendency to equate foresight of the probable consequences of one's act with criminal intention is 
particularly evident in Va/lance v R (1961) 108 CLR 56. In that case Dixon CJ (at 59) and Menzies J 
(73-74) appeared to have recognised a general doctrine of constructive intention, conceived of as 
consisting of foresight of probability of harm. Kitto J (at 64) also appears to have recognised a 
doctrine of constructive intention, though extended it to embrace foresight of the possibility of the 
harm. According to this analysis recklessness would have no independent operation at common law. 
The trend towards the recognition of a concept of constructive intention is also be found in Bray CJ's 
remarks in Brown (1975) 10 SASR 139: ".1 assume that, in line with modern developments in the law 
of homicide and in accordance with recent authorities on the subject of rape itself, with which I 
respectfully agree on this matter (see, for example, Reg v Daly), recklessness is to be equated with 
intention." 
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According to that strand of authority foresight of a probability of harm amounts to a form of 

"constructive intention".431  

The Australian authorities are divided about whether the concept of intention should be 

construed in a broad sense, incorporating the mental state of recklessness in terms of 

foresight of a probable consequence, or in a narrower sense which excludes recklessness 

in any sense of the word. However, it would seem that the preponderance of authority 
favours the narrower construction of "intention" which maintains a distinction between 

intent and recklessness.432  

Alongside those authorities which define recklessness in terms of foresight of a probable 

risk of harm, there is a substantial strand of authority which suggests that foresight of a 

possible risk of harm is sufficient to constitute recklessness.433  The preponderance of 

authority favours the proposition that except in the case of murder, foresight of a possible 
risk of harm and the taking of that risk amounts to recklessness. 

It would appear, at common law, that recklessness is constituted by degrees of foresight 

of a particular risk ranging from a possible risk to a probable risk. Whether or not a 
probable risk rather than a possible risk is required to be foreseen to constitute 
recklessness may well depend upon the nature of the offence. 

(ii) The objective component of common law recklessness 

Common law recklessness straddles two conceptions of criminal fault: the subjective and 
objective. The contemporary conception of recklessness consists of not only a 

Similarly, in the case of Lockwood; Ex parte Attorney-General [1981] Od R 209 at 216 Lucas ACJ 
made the following comments: " I am of the opinion that the latter word (ie 'intentionally") should be 
construed to include a result not positively desired but foreseen as a likely consequence of the 
relevant act." 
The High Court decision in Crabbe (1985) 156 CLR 464 leaves the issue wide open. That decision 
neither rejects nor supports the existence of a general doctrine of constructive intention, leaving open 
the following possibilities: 

Recklessness involving foresight of probable consequences is subsumed under the rubric of 
intention, amounting to "constructive intention". 

On this analysis, recklessness as such only involves foresight of possible consequences. 
Alternatively, intention and foresight of probable consequences (which is identified as 

recklessness) are separate mental states. 
On this alternative analysis, the common law recognises recklessness of varying degrees ie 

recklessness ranging from that based on foresight of possible consequences to that involving 
foresight of probable consequences. 

431 Gillies describes this mental state in the following terms: 
"It would be called constructive intention on the basis that such a mental state does not amount to 
intention in the normal sense of this word, but is, rather, deemed to be intent by virtue of the operation 
of a legal rule for the purposes of the law. Such a mental state would of course be a type of 
recklessness." : Gillies, n 10, p  52. 

432 Yeo, n 425, p  57. See also The Laws of Australia, n 35, par 52, p  227. 
433  Helmsley (1988) 36 A Crim R 334 ; Athanasiadis (1990) 51 A Crim R 292; Williams (1990) 50 A Crim 

R 213; Tziavrangos v Hayes (1991) 55 SASR 416; Pollard v Commonwealth DPP (1992) 28 NSWLR 
659. 
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requirement of subjective foresight of risk by the accused,434  but also an objective 

component which requires the taking of the risk to be unreasonable or unjustifiable.435  The 
justifiability or reasonableness of the risk taken is to be assessed objectively. The fact that 

the accused may have considered the risk to be justifiable or reasonable is immaterial. 

Several factors have been postulated as being relevant to the evaluation of whether or not 

the taking of a particular risk is reasonable or justifiable. 

The first, which is said to assume primacy, relates to the social utility or value of the 

objective or end for which the risk is taken.436  A person is said to have acted recklessly 
only if he or she foresees the risk of causing harm, and the risk taken has no significant 

social value or moral justification.437  The example of a surgeon performing a life—saving 

operation which was referred to by the High Court in Crabbe438  illustrates the requirement. 
Taking that example further, suppose a surgeon performs an operation on a person, not 

only knowing that if the patient is not operated upon the patient will certainly die, but the 
patient will probably die of complications arising out of the operation. Foresight of the 
probability of death arising from complications connected with the surgery, and proceeding 

with surgery with such knowledge, would constitute recklessness. However, applying the 
requirement that the risk taken (that is, the risk of death through complications arising out 

of the operation) must be unreasonable or unjustifiable to constitute recklessness, the risk 
would be considered to be reasonable or justifiable on the basis that without the 
operation the patient would certainly die, and the social utility in saving the patient's life 

would outweigh the risk of causing harm by proceeding with the operation. 

The creation of a second category of recklessness in Commissioner of Police of the Metropolis v 
Ca/dwell [1982] AC 341 by which an accused will be adjudged reckless if he fails to think of a risk 
when that risk is obvious has been firmly rejected by Australian courts: Crabbe (1985) 156 CLR 464 
Royal/v R (1991) 172 CLR 378 at 455 per McHugh J ; Annakin (1988) 37 A Crim R 131; White (1989) 
17 NSWLR 195; Solomon [1980] NSWLR 321. The impact of Ca/dwell on the development of English 
law has progressively diminished : Lord Irvine of Lairg, n 424 at 14-16. The difficulty with the 
approach of the majority in Caldwell's case is that it blurs the boundaries between recklessness and 
negligence. 

435The Laws of Australia, n 35, par 262 pp  240- 242 where the following cases and sources are cited as 
authority for the inclusion of an objective component in recklessness: R v Buzzanga (1979) 101 DLR 
(3d) 488 [49 CCC (92d) 369]; Leary v The Queen (1977) 74 DLR (3d) 103; Commissioner of Police of 
the Metropolis v Ca/dwell 11982] AC 341; Fisse, n 276, p  490; Colvin E, Principles of Criminal Law 
(2 nd  ed, Toronto: Carswell, 1991), pp  130-31; Smith J.0 and Hogan B, "Criminal Law (71h  ed, London 
Butt, 1992) p  60; Stuart D, "Canadian Criminal Law: A Treatise" (2 nd  ed, Toronto: Carswell, 1987) pp 
139-40. 
A prime example of the objective dimension to recklessness is s 31(2) which is discussed at pp  429-
433. 

436 The Laws of Australia, n 35, par 262, p  241. 
Yeo, n 425, p  80. Judicial support for the requirement that the risk taken be unreasonable or 
unjustifiable is to be found in the following cases: Hallett [1969] SASR 141 at 155; La Fontaine (1976) 
136 CLR 62 at 97-98; Crabbe (1985) 156 CLR 464. 

438 (1985) 156 CLR 464 at 470. There the Court said: "A surgeon who competently performs a hazardous 
but necessary operation is not criminally liable if the patient dies, even if the surgeon foresaw that his 
death was probable." 
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There is authority to the effect that the gravity of the harm which will occur if the risk 

materialises is also a determinant as to whether or not the risk taken is reasonable or 

justifiable.439  

It is has been suggested that the likelihood of the risk materialising is another factor to be 

taken into account when assessing the reasonableness or justifiability of the risk taken.441  
However, the weight of authority supports the proposition that foresight of consequences 

is a separate requirement from the reasonableness or justifiability of the risk taken,441  and 

rejects the treatment of the degree of foreseeable risk as being inversely related to the 

extent of its social utility. 

(iii) Live issues under the Criminal Code (NT) relating to the fault element of 
recklessness 

The present state of the law relating to common law recklessness raises a number of 

issues which have implications for the Northern Territory Criminal Code: 

Can the treatment of foresight of virtual certainty of a consequence as being 

equivalent to intention be justified from a criminal jurisprudential perspective? 

Can the treatment of foresight of a probable consequence as a form of constructive 
intention be likewise justified? 

The Laws of Australia, n 35, par 262, p  242, citing as authority the judgment of Lord Diplock in 
Commissioner of Police of the Metropolis v Ca/dwell [1982] AC 341. The relevant part of Lord 
Diplock's judgment (at 354) is extracted: 

to decide whether someone has been 'reckless' as to whether harmful consequences of a 
particular kind will result from his act, as distinguished from his actually intending such harmful 
consequences to follow, does call for some consideration of how the mind of the ordinary prudent 
individual would have reacted to a similar situation. If there were nothing in the circumstances that 
ought to have drawn the attention of an ordinary prudent individual to the possibility of that kind of 
harmful consequence, the accused would not be described as 'reckless' in the natural meaning of the 
word for failing to address his mind to the possibility; nor, if the risk of the harmful consequences was 
so slight that the ordinary prudent individual on due consideration of the risk would not be deterred 
from treating it as negligible, could the accused be described as 'reckless' in its ordinary sense, if 
having considered the risk, he decided to ignore it. (in this connection the gravity of the possible 
harmful consequences would be an important factor. To endanger life must be one of the most grave 
(emphasis added))." 
Section 31 (2) of the Criminal Code (NT) considers this a relevant factor in determining recklessness. 
This is considered at p  429, in the critique of Section 31's treatment of recklessness. 

440 The Laws of Australia, n 35, par 262, p  242, again citing Ca/dwell as authority. There the following 
commentary appears on this point: 
"This factor must enter into the calculation of whether taking the risk was unjustifiable or 
unreasonable, even if there is no requirement that the risk be actually foreseen as probable rather 
than just possible. The greater the likelihood of the risk materialising, the more difficult it will be to 
defend it." 

' The authorities favour a two-stage approach. During the first stage the focus is on the accused's 
foresight of the risk. During the second stage, after the foresight requirement has been satisfied, the 
focus shifts to the reasonableness or justifiability of the risk taken. This approach is most evident in 
Crabbe (1985) 156 CLR 464 at 470 where the Court said: 
"Of course, not every fatal act done with the knowledge that death or grievous bodily harm will 
probably result is murder.The act may be lawful, that is, justified or excused by law. A surgeon who 
competently performs a hazardous but necessary operation is not criminally liable if the patient dies, 
even if the surgeon foresaw that his death was probable." 
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Is it desirable to have different degrees of recklessness ranging from foresight of a 

possible risk to foresight of a probable risk? 

What is the proper relationship between foresight of a probable (or possible) risk and 

the reasonableness or justifiability of the risk taken? 

What factors should be relevant to the evaluation of whether or not the risk taken is 

reasonable of justifiable? 

Unlike in the other code jurisdictions, recklessness plays a central role under the Criminal 

Code (NT). Subsection (1) prescribes intention 442  and recklessness " as alternative fault 

elements.444  It also establishes subjective recklessness as the general threshold of 

criminal responsibility.445  It, in turn, sets the threshold of criminal responsibility for reckless 
"acts", "omissions" and "events" in terms of foresight of a possible risk. Subsection (2) 

addresses the objective component of recklessness which only comes into play after 

subjective foresight is established. 

The fault elements of "intention" and "recklessness" need to be defined in a clear, precise 
and simple fashion which reflects the conceptual distinction between the two mental 
states. Defining "intention" and "recklessness" in such a way can "only facilitate the work of 

those engaged in the task of determining the precise content of the mental element for 
particular offences".446  Such definitions would clearly assist in the coherent development of 
the criminal law. Furthermore, sound and workable definitions of "intention" and 

"recklessness" would have practical utility: they would go a long way towards eliminating 

divergent views as to the content of the two mental elements and inconsistent outcomes in 
the criminal law process. They would also facilitate the giving of directions in jury trials and 

summary trials conducted by magistrates. 

(iv) Defining the boundaries between intention and recklessness 

Intention and recklessness must be treated as distinct mental states and defined 

accordingly. 

442 "Intention" in s 31(1) is not defined 
413 The concept of "recklessness" is tacitly defined in s 31(1) and (2). 
" The concept of "recklessness" plays a lesser role under the Criminal Codes of Queensland, Western 

Australia and Tasmania. The term "recklessness" does not appear in the general criminal 
responsibility provisions of those Codes: The Laws of Australia , n 35, par 259, p  235. 

445 The Laws of Australia, n 35, par 242, p  219. This is in contrast to s 23 of the Queensland and 
Western Australia Criminal Codes and s 13 of the Tasmanian Criminal Code. There is no reference to 
the element of recklessness in the general criminal responsibility provisions of these Codes which 
establish objective negligence as the threshold of criminal responsibility. 

446 The Editorial, "Intentional Murder" (1995) 19 Crim Li Vol 19 253 at 257. 
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As indicated above,447  a person intends an "act" or "omission" where he or she means to 

do the particular "act" or make the particular "omission" or knows that he or she is 

performing the particular "act" or making the particular "omission". A person intends an 

"event" if he or she means to bring about the particular "event" or knows that the "event" 

will occur. 

Foresight of the risk of a particular "act", "omission" or "event" occurring should not form 
any part of the definition of the mental state of "intention", even where the degree of 

foresight extends to a virtual certainty. Put another way, foresight of any degree of risk of a 

particular "act", "omission' or "event" should fall within the definition of "recklessness". 

These legal definitions would not, however, preclude foresight being used as evidence of 

"intention" 448 

There is no argument that the mental state of foresight entails a dimension of knowledge, 
as in the case of "intention" in its secondary sense. When we say that a person foresees a 

particular "act", "omission" or "event" we are, in effect, saying that that person knows that 

he may bring about that "act" , "omission" or "event". However, the nature and extent of 
that person's knowledge will depend upon the degree of foresight of the risk involved. The 
degree of foresight may vary from a possible risk to a risk involving virtual certainty. In 
between, a person may foresee a particular "act", "omission" or "event" as a probable 
consequence of his or her actions. Regardless of the degree of foresight, foresight on the 
part of the actor entails knowledge, that is, acting, knowing of the risk of a particular 
consequence (whether it be in the form of an "act", "omission" of an "event") which may be 
a mere possibility, a probability or a virtual certainty. 

The nature and extent of knowledge that accompanies the mental state of foresight of 

either possibility or probability is considerably less than the state of knowledge that the 
presence of "intention" connotes. Even in the case of foresight of virtual certainty there is a 

difference between the knowledge that attaches to that mental state and the degree of 
knowledge that "intention" implies; although, in practical terms, that deficit may be bridged 

by rational inferences drawn from the evidence. It is important to bear in mind the 
distinction between the definition of substantive legal concepts and evidence and 

concomitant inferences that may be relied upon to satisfy those legal definitions.449  By 
maintaining this distinction we ensure that we do not, as a matter of substantive law, blur 
the boundaries between intention and the various shades of foresight that permeate the 
concept of recklessness. 

447 See p  389. 
448 See for example Charlie v R (1998) 7NTLR 152 at 160. 
441 See the earlier observation at p  149, n 692 as to the use of evidence of foresight as evidence of 

intention. 
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Extending "intention" to include foresight of virtual certainty would stretch the plain and 

ordinary meaning of "intention". Furthermore, if the notion of "intention" is extended to 

include foresight of virtual certainty, then it might be difficult not to also include foresight of 

probability or possibility. 

Williams appears to favour the inclusion of foresight of virtual certainty in the concept of 
"intention".450  While Williams acknowledges that the concept of "oblique intention" involves 

an extension beyond the plain and ordinary meaning of intention, he believes that the 

criminal law can and should go beyond the plain and ordinary meaning of intention, if the 

moral culpability of individuals, possessing foresight of the virtual certainty of a 
consequence occurring, is similar to that of individuals deciding or desiring to bring about 

the consequence. 

This is not an argument that justifies the extension of "intention" to include foresight of 
virtual certainty. It may well be the case that those who act with virtual certainty of a 

consequence arising from their actions are as morally culpable as those who act, intending 

to bring about the same consequence. However, the comparable moral culpability of 

persons who act with foresight of virtual certainty of a consequence can be reflected in the 
criminal law by including that state of mind under the rubric of "recklessness" and making 
recklessness, in terms of foresight of virtual certainty, as an alternative fault element to 
intention in relation to specific offences such as murder. 

The subsumption of foresight of virtual certainty under the rubric of "intention" also gives 
rise to conceptual and practical difficulties. 

In Hyam451  Lord Hailsham put forward the hypothetical "heart-transplant surgeon case" with 

a view to differentiating foresight of a high degree of probability from intention. That 
example can be readily adapted to show, with equal cogency, the conceptual and practical 
incompatibility of foresight of virtual certainty with intention. 

At page 52 of his judgment Lord Hailsham asks us to consider the following factual 
situation: 

.a man may desire to blow up an aircraft in flight in order to obtain insurance moneys. 
But if any passengers are killed he is guilty of murder, as their death will be a moral 
certainty if he carries out his intention. There is no difference between blowing up the 
aircraft and intending the death of some or all of the passengers. On the other hand, the 
surgeon in a heart transplant operation may intend to save his patient's life, but he may 
recognise that there is at least a high degree of probability that his action will kill the 
patient. In that case he intends to save his patient's life, but he foresees as a high degree 
of probability that he will cause his death, which he neither intends nor desires, since he 

° Williams C, Oblique Intention" (1987) Cambridge Law Journal 417 at 434. According to Williams 
knowledge of the virtual certainty of a consequence arising from one's conduct amounts to oblique 
intention". 

451 [1974] 2 All ER 41 at 52. 
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regards the operation not as a means to killing his patient, but as the best, and possibly the 
only, means of ensuring his survival. 

Clearly, the surgeon's foresight of the probable risk of the patient's death could not be 

equated with an intent to kill the patient. Similarly, if the surgeon had foresight of virtual 

certainty of the patient's death that state of mind could not be equated with intention.452  

Lord Hailsham's hypothetical example shows that the mental state of foresight of a 
virtually certain or probable consequence can exist independently of the mental state of 

intention. As it can have an independent existence, it follows that it should neither be 
equated with nor subsumed under the concept of intention. 

However, the fact that the surgeon did not possess the requisite intent to kill the patient 

does not necessarily mean that he should escape criminal responsibility for his actions if 

the patient dies. If the patient died in the hypothetical example and its adaptation, the 
surgeon could he held criminally responsible for his actions on account of his foresight of a 

probable or virtually certain risk of death if the risk he took in operating on the patient was 
in all the circumstances unreasonable or unjustifiable. In other words, the surgeon could 
be held accountable if he had acted recklessly. 

There is a further reason why intention and foresight of any degree (whether it be of a 
mere possibility, probability or virtual certainty) should be segregated. Intention need only 

be subjectively tested whereas given the nature of foresight it is appropriate to make it 
subject to both subjective and objective requirements. If foresight of a consequence were 
to be treated as a form of intention, then prima facie it would only be liable to be evaluated 

at a subjective level, and not subject to objective requirements. 

It is noted that the Criminal Code (Cth) has chosen to define intention to include foresight 
that a consequence will occur in the ordinary course of events (that is, as a virtual 
certainty), it is difficult to justify that position. The preferred option would have been for the 
Code to treat foresight of virtual certainty along with lesser degrees of probability as 
recklessness.453  

452 Yeo makes this adaptation to Lord Hailsham's example in order to show the difficulties involved in 
concluding that a person intended a particular result merely because that person knew that the result 
was virtually certain to occur :Yeo, n 425, p  30. 
According to Yeo this would have been the preferred option : Yeo, n 425, p  58. See also the following 
comments made by Fisse, n 276, p  481: 
"Intention and recklessness have sometimes been distinguished by confining intention to foresight of 
certainty and by calling foresight of any lesser degree of probability recklessness. Such a distinction 
has neither theoretical nor practical utility. Instead of dividing the idea of foresight of consequences 
between recklessness and intention, thereby causing intention to have two different meanings and 
sometimes to become confused by being regarded as including recklessness, it seems preferable to 
give intention the reasonably clear meaning of conscious object or purpose and call all forms of 
foresight of consequences recklessness." 
This thesis agrees with Fisse's comments in part only. As stated earlier at pp  392-393, intention 
should be defined as including the mental state of knowledge. Furthermore, foresight of certainty 
should be equated with knowledge and therefore be treated as a state of mind which satisfies the 
requirement of "intention": see nn 373 and 426. 
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Once the notion of foresight of consequences is expunged from the concept of intent, it 

only remains to settle upon the forms of foresight of consequences that constitute the 

mental state of recklessness. 

Section 31 of the Criminal Code (NT) formulates foresight of a possible consequence as 

the relevant mental state for recklessness. By virtue of the operation of s 31 as a general 
controlling or governing provision, recklessness is made a fault element in a number of 

offences under the Code and other criminal legislation in the Northern Territory. 

The most serious of these offences is manslaughter. Under the Code any act or omission 

causing death is manslaughter only if the offender foresaw death as a possible 

consequence of his or her conduct. Whilst it is arguable that foresight of possibility may be 
a sufficient mental state for the purposes of recklessness in relation to offences such as 
assault, sexual assault and unlawfully causing bodily harm or grievous harm, such a 

mental state may not be seen to amount to a sufficiently blameworthy state of mind in 
relation to the offence of manslaughter. The degree of foresight in relation to offences that 

are capable of being committed recklessly should not be constant, and should be made to 
depend upon the gravity of the offence and the level of harm that is foreseen. That way the 

mental element in recklessness, as applied to particular offences, can be formulated in 
such a way as to reflect a sufficiently blameworthy state of mind for the offence in 

question. It is suggested that in the case of manslaughter the relevant mental state should 
be fixed at foresight of death as a probable consequence. 

It is noteworthy that the Criminal Code (NT) is completely silent as to whether higher levels 
of foresight such as that of a probable or highly probable, or even virtual certainty, qualify 
as fault elements for the purposes of attributing criminal responsibility for criminal conduct. 
Whether or not that is the case largely depends upon the meaning to be attributed to the 

word "intend", as used in s 31, or any element of "intent" which is specifically provided for 

in the definition of any offence. The fact that a low degree of foresight, expressed in terms 
of a possibility, is prescribed as a sufficient state of mind to constitute recklessness leaves 

open the distinct possibility that states of mind which might be properly viewed as 

constituting recklessness are subsumed under the rubric of "intention", in relation to the 

offence of murder. 

At common law454  and in the other Code jurisdictions455  it has not been uncommon for 

reckless states of mind to be subsumed under the rubric of "intention", in the context of 

murder. In light of the fact that the word "intend" in s 31 is not defined, and having regard 

to the prescription of a relatively low degree of foresight for the mental element in 

recklessness (and the gap between that state of mind and the state of mind constituting 

Hyam [1975} AC 55; Brown (1975) 10 SASR 139. See also Yeo, ii 425, pp 56-59 
455  Valiance (1961)108 CLR 56. 
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intention stricto sensu) it is conceivable, in the case of murder, that the Code intended the 

concept of 'intention" to embrace mental states constituted by foresight of a probability, 

high probability or virtual certainty. As indicated above, a clear distinction needs to be 

drawn between the mental state of intention and that of recklessness. If recklessness is to 

constitute a fault element in relation to the offence of murder,456  then it should operate 

under the concept of reckless murder and be a separate species of homicide to that of 

intentional murder. 

If the Code were to recognise the category of reckless murder, then it is necessary to 

consider the relevant mental state. It would seem appropriate to pitch that state of mind at 

a higher level than foresight of probability, which is the degree of foresight which has been 
recommended as the fault element for manslaughter, and at a level which is not too far 

below intention as defined earlier in this Part.457  This would require pitching the state of 
mind at foresight of a high probability or virtual certainty. 

It is possible, and also workable, to maintain a hierarchy of fault elements consisting of 

varying degrees of foresight, and at the same time prescribe in a general fault provision, 
like proposed s 10 (the replacement for s 31), a particular mental state constituting 

recklessness which applies to an offence (which is capable of being committed 
recklessly), in the absence of specific provision in the definition of the offence for 

recklessness as a fault element. The relevant mental state for recklessness would be 
defined in the general fault provision as foresight of a possible consequence. Where the 
gravity of the offence and the level of harm foreseen warranted a more blameworthy state 
of mind (that is, requiring a higher degree of foresight), then the definition of the offence 

would prescribe the relevant state of mind, thereby overriding the fault element for 
recklessness prescribed in the general fault provision. By way of example, proposed s 1C 
could supply the relevant mental state for recklessness in relation to such offences as 

assault, sexual assault and unlawfully causing grievous or bodily harm. In the case of 

manslaughter, the relevant mental state could be pitched at foresight of death as a 

probable consequence as part of the definition of the offence.458  Similarly, reckless murder 
could be established as a discrete category of murder, and the definition of that offence 
could prescribe foresight of high probability or virtual certainty as the requisite fault 

element. 

The conclusion is that there is nothing inherently wrong with the Code's prescription of 

foresight of a possible consequence as the relevant mental state in recklessness. 

However, it is wrong to treat the fault element in recklessness as being constituted by a 

static state of mind such as foresight of possibility. Similarly, it would be equally wrong to 

456 There seems to be a good case for recognising the offence of reckless murder. 
457 See p  389. 
458 Consideration might be given to the creation of a lesser offence, such as reckless killing, in cases 

where the accused foresees the possibility of death, there being no redeeming social utility attaching 
to the conduct of the accused. 
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treat foresight of probability or virtual certainty as the universal standard for recklessness. 

What needs to be acknowledged is that recklessness is a more fluid state of mind than 

intention, and the relevant state of mind for recklessness is inversely related to both the 

gravity of the offence and to the level of harm foreseen, just as is criminal negligence in its 

sphere of operation.459  

The Criminal Code (Cth) seems to reject the notion of a hierarchy of mental states in 
relation to the concept of recklessness. It formulates a single mental state as the fault 
element for recklessness, namely, awareness of a substantial risk. That formulation 

appears to completely ignore the inverse relationship between the degree of foresight 

required for "recklessness" and the characteristics of the subject offence. 

The genesis of that approach is to be found in certain remarks made by Mason, Wilson 

and Deane JJ in Boughey °  to the effect that the words "likely" and "probably" (which were 

used interchangeably by their Honours) conveyed the notion of "a substantial - a real and 
not remote - chance". This seems to suggest that a probable or likely risk is a substantial 
and not a remote risk.461  However, the equating of a "probable risk" with a "substantial risk" 

is problematical. 

The use of the word "substantial" in conjunction with the rather amorphous concept of a 
"risk" contributes very little to our understanding of the mental element in "recklessness". 

The word "substantial" is hardly the most apt word to apply to "risk" which is a 
noumenon.462  Like the word "chance", the word "risk" is an object of intellectual intuition, 

devoid of all phenomenal attributes. As such it includes "possibility" as well as 

"probability".463  The combination of the words "substantial" and "risk" could mean a 
"substantial (or real) possibility" or a "substantial (or real) probability". At best the 

combination of the two words excludes a risk that is only remote.464  

411 See for example Nydam v the Queen [1977] VR 430; Kwaku Mensah v The King [1946] A.C. 83. 
460 (1986) 161 CLR10at21. 
461 The ordinary meaning of the word "chance" implies the notion of "risk". For example the verb "chance" 

means "to risk". Conversely, the noun "risk" means " chance of or of bad consequences" or "exposure 
to mischance". The verb "risk" connotes " accepting the chance of something". The words "chance" 
and "risk" are virtually interchangeable. 

462 This observation was made by Lord Diplock in A-G v English [1983] 1 AC 116 at 142. 
463 The Concise Oxford Dictionary defines "chance" in terms of "possibility" and "probability". As the word 

"risk" connotes "exposure to mischance" it also includes notions of "possibility" and "probability". 
Gibbs J who gave one of the dissenting judgments in Boughey (1986) 161 CLR 10 at 14-15 took the 
view that the use of the word was misleading because according to its ordinary meaning it included 
"possibility" as well as "probability", and the use of the adjective "substantial" did nothing to remove 
the misconception. 
The unhelpful nature of the word "substantial" was discussed in R v Bless [1967] Qd R 470, in the 
context of the defence of diminished responsibility. In that case Hart and Matthews JJ held that the 
word "substantial' is a word of degree and its range of meaning is a question of law. Their Honours 
adopted the meaning applied to the word "substantial" by Ashworth J in R v Lloyd [1967] 1 OB 175: 
"Substantial does not mean total ... At the other end of the scale substantial does not mean trivial or 
minimal." 

464 This observation was also made by Lord Diplock in A-G v English [1983] 1 AC 116 at 142. 



The formulation of the mental state in recklessness in terms of foresight of a risk of harm 

which is other than remote is most imprecise. How does one determine when a risk of 

something occurring or existing is "substantial", or conversely "remote"? Is a remote risk 

only a slight risk465  or a mere possibility? How does one define slight risks or mere 

possibilities? Presumably, they entail something more than the apparently impossible; but 

how far into the realm of the apparently possible do they intrude? And at what point does a 

risk become a real possibility? 

Although a substantial risk could include a "real probability" (whatever that might mean), 

foresight of a risk that is a real possibility is sufficient to satisfy the mental state for 

recklessness according to the definition of recklessness in the Criminal Code (0th). It is 

arguable that the "substantial risk" test fails to attribute a sufficiently blameworthy state of 

mind to the commission of the most serious offences in the criminal law that are capable of 

being committed recklessly. 

The apparent reasoning behind setting the requisite mental state at such a fairly low level 

is that the Criminal Code (0th) also requires the risk to be unjustified, and the real focus is 

on the justifiability of the risk rather than the degree of the risk (that is, the substantiality of 

the risk disregarded by the offender). With the emphasis on justification rather than 

substantiality, the degree of risk assumes relatively little importance in the operation of the 

statutory definition of "recklessness". 

Again commenting on the definition of "recklessness" in the Model Penal Code (which is 

similar to the definition in the Criminal Code (0th)), Fisse says that the requirement that 

the risk be substantial is of little practical importance because of "the dependence of 

probability upon justification".466  Fisse puts the argument thus: 

The disregard of a risk is not reckless if it is justified. To be justified, the disregard must 
have a social value which outweighs the social harm of the danger inherent in the risk. This 
balancing of values includes consideration of the element of probability in the risk. If a risk 
is slight it is more likely to be justified than if it is great; but, conversely, if the social 
purpose served by the taking of a risk is highly valued, the creation even of great danger 
may be tolerated in the furtherance of that purpose. As the Model Penal Code makes clear, 
the emphasis in recklessness, assuming the perception of the risk in question, is on the 
social acceptability of D's conduct as a whole rather than the substantiality of the risk in 
particular: 

'The risk must be of such a nature and degree that, considering the nature and purpose of 
the actor's conduct and the circumstances known to him, its disregard involves a gross 
deviation from the standard of conduct that a law-abiding person would observe in the 
actor's situation'.467  

465 Fisse asserts that a "substantial risk" is in contrast to a slight risk: Fisse, n 276, p  489. However, 
Fisse makes no suggestion as to how a slight risk is assessed. 

466 Fisse, n 276, pp  489-490. According to Fisse the probability factor is linked to the substantiality of the 
risk. 

467 Fisse, n 276, p  490. 
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Fisse then concludes that due to the precedence of justification over the substantiality of 

risk "any degree of probability in a risk which goes beyond bare logical possibility will 

suffice to bring its disregard within recklessness".468  

However, this approach ignores the situation where there can be no justification for the 

risk-taking.469  In such cases the degree of risk is the sole determinant of criminal 

responsibility for reckless conduct, and hence assumes larger significance. Although the 
sentencing discretion might go some way to alleviating the problem, the criminal law 

should not undervalue the degree of risk as an important element in recklessness: an 

appropriate balance needs to be struck between the foresight element in recklessness and 
its objective component. 

It important to note that Fisse, unlike the majority judges in Boughey, does not necessarily 
equate a "substantial risk" with a "probable risk". Fisse views the substantiality of a risk as 
referring to the degree of likelihood or probability of the risk in question.470  In other words, 
he views the notion of probability as involving a continuum ranging from the very lowest 
degree of likelihood (that is, the impossible) to the highest degree of likelihood (that is, 

certainty). However, the "substantial risk" test leaves the "degree of risk" requirement in 

recklessness even more imprecise than is currently the case at common law and in the 
Code jurisdictions.471  Its imprecision is increased by making the degree of foreseeable risk 
dependant on the justifiability of the risk-taking. The emphasis upon justification rather 
than the substantiality of the risk means that an offender may be found guilty of reckless 
conduct where, although the degree of risk was minimal, there was no social purpose 

whatsoever to be served by taking the risk; or not found guilty of such conduct where there 
was strong social or moral justification for the taking the risk, notwithstanding that the 
degree of risk was quite high, that is, probable or even highly probable.472  

There a number of problems with the "substantial risk" test, apart from its obvious 

imprecision. 

Fisse, n 276, p  490. 
469 See the following commentary from The Laws of Australia, n 35, par 262, p  241: 

"Many definitions of recklessness in the case-law have omitted the requirement that the risk-taking be 
unjustifiable or unreasonable. This may be because the issue is not practically significant for most 
serious offences. For example, it has been suggested that there could never be a defence of 
justifiability for the offence of rape. In Leary v The Queen (1977) 74 DLR (3d) 103, 116-117 Dickson J 
of the Supreme Court of Canada observed: 'The harm to be anticipated from acting upon the mistaken 
belief that the woman is consenting is very great whereas that which may be lost in failing to act is 
slight.'" 

470 Commenting upon the word "substantial" as it appears in the definition of "recklessness" in the Model 
Penal Code, Fisse says that the function of the word is " to indicate a degree of likelihood or 
probability": Fisse, n 276, p  489. He goes on to observe: "To say that there is a substantial risk that a 
state of affairs either is so or will happen is a statement of probability that that state of affairs either 
exists or will occur in the future. The contrast is with a slight risk." 

471 Yeo makes this point: Yeo, n 425, p  69. 
472 This observation is also made by Yeo, n 425, p  69. 
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By being made dependant on the social acceptability of the offender's conduct, the 

subjective fault element in recklessness is minimised. The primary determinant of an 

offender's moral culpability is transferred from that of a sufficiently culpable mental state, 

constituted by a particular degree of foresight of consequences, to the unjustifiability of the 
risk-taking.473  No longer is the offender's blameworthy conduct required to be aligned 

with a correspondingly blameworthy state of mind. A culpable state of mind is an essential 

element of recklessness as much as it is of intention. A culpable state of mind is ordinarily 
an element of criminal responsibility as recognised by the criminal law. Furthermore, it is a 

fundamental principle of the criminal law that there should be a concurrence between a 

guilty act and a guilty mind.474  The emphasis upon the justifiability of the risk-taking, rather 

than the degree of risk requirement in recklessness, runs contrary to long accepted 
notions of criminal responsibility. 

It is often said that because the gist of recklessness is unjustified risk-taking, and one 

cannot act both recklessly and justifiably at the same time, the social utility of the risk-
taking is central to the concept of recklessness.475  Accordingly, the degree of the 
foreseeable risk is peripheral to the notion of recklessness.476  

It is indisputable that one cannot act recklessly if one has acted justifiably. For that reason 
the unjustifiability of the risk is an essential element of recklessness. However, it is equally 

true that a person cannot act recklessly unless he or she has adverted to the particular risk 
and, notwithstanding his or her awareness of the risk, conducts himself or herself with a 
conscious disregard of the risk. Recklessness has a clear moral dimension, and that is as 
much derived from the mental state that forms a fundamental part of the notion of 

recklessness as from the unjustifiability of the risk-taking. Advertence to a particular risk 

and proceeding nonetheless attracts as much moral condemnation as risk-taking that is 
devoid of any social utility or lacks moral justification. It is nonsensical to treat foresight of 
consequences as peripheral to the idea of recklessness: foresight of consequences is an 

integral part of the notion of recklessness. The treatment of the degree of foreseeable 
risk, either as a matter which is external to the notion of recklessness or as a secondary 

determinant of a person's moral culpability for reckless conduct, completely undermines 
"recklessness" as a condemnatory epithet. 

473 Yeo, n 425, p  82. 
414 Even in the case of offences in which negligence is an element the offender's mental state still 

assumes significance. The fault element in such offences involves a negligent state of mind. A 
negligent state of mind is a negative mental state entailing a failure to foresee the risk_ involved in 
one's conduct under circumstances where a reasonable person would have foreseen such risk. As 
emphasised, the mental state of foresight of a risk , or more precisely absence thereof, is a crucial 
element in offences involving negligence. 

475 See for example Goode M, "Fault Elements" (1991) 15 Crim L J 95 at 105-106 where the author cites 
the following observations made by Smith J.C, "Note, A v Pigg" (1982) Grim L R 446 at 447: 
"If the risk is unjustifiable, that should be enough and it confuses the issue to go on to inquire whether 
it is also 'substantial', for that is a matter which will usually have been taken into account in deciding 
whether it was justifiable. Where the conduct has no social utility whatever, it is submitted that any 
perceptible degree of risk is unjustifiable. For example, a bank robber would not be justified in taking 
any risk with the lives of innocent persons in order to achieve his ends, however slight the risk." 

476 Goode, n 475 at 105-106. 
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Making the justifiability or otherwise of a risk the primary determinant of culpability for 

reckless conduct is problematical. A person may be convicted of a very serious offence, 

such as murder, on the basis that the conduct was completely devoid of social utility or 

moral justification, although the foreseeable degree of risk amounted to only a possibility. 

That would be an unsatisfactory result because inadequate attention is given to the 

primary moral dimension that attaches to the notion of recklessness. The person should 
not be convicted of murder because the person's level of advertence to the risk and the 

subsequent disregard of that risk does not constitute sufficient mens rea (that is, a 
sufficiently blameworthy or culpable state of mind) for murder. The major problem is 

systemic. The balancing test between degree of risk and level of social justification is 

skewed in favour of the justifiability of the risk-taking. Invariably, the justifiability or 
otherwise of the risk-taking is likely to dictate the degree of foreseeable risk necessary to 
ground criminal responsibility.477  Once again, this detracts attention from the mens rea 
requirement of recklessness which should be fixed without regard to discrete 
considerations like social utility or moral justification. 

Foresight of something should remain the primary determinant for criminal responsibility 

for reckless conduct, with the justifiability or otherwise of the risk assuming a secondary 
role in the attribution of criminal responsibility.418  Such an approach ensures that 
adequate weight is given to the element of moral condemnation inherent in the notion of 
recklessness. As observed in Part 1, recklessness is a fault element which goes to proof 
of criminal wrongdoing.479  It is the degree of foresight which primarily constitutes the fault 
dimension to recklessness and attracts moral condemnation. Although the justifiability or 

reasonableness of the foreseen risk remains relevant to the issue of fault, it does so only 
in a secondary sense: the degree of foresight is paramount. 

If the degree of foreseeable risk is treated as the primary determinant of culpability, 

criminal responsibility for reckless conduct is no longer strictly dependent upon the 
application of a balancing test between the degree of risk and the level of justification. The 

process is entirely different to that which occurs where the test is largely objective and the 

degree of risk is largely a matter which is taken into account in deciding whether the risk 
was justifiable. The process now assumes the form of a two stage inquiry . During the first 
stage, the question is whether or not the accused foresaw the prescribed degree of risk. If 
and only if the accused foresaw the prescribed risk does it become necessary to move on 

to the second stage of the inquiry, where the focus is upon the social utility or moral 

'1fl' Yeo, n 425, p  83 : "Leaving the jury to decide on the justifiability or otherwise of taking a risk 
introduces an unacceptable degree of uncertainty over the outcome of a case. One jury might 
consider that the lack of social utility of an accused's conduct was so great as to warrant a murder 
conviction even though the foreseeable risk of causing death was only a possibility. Another jury 
deliberating on exactly the same facts might decide against a murder conviction on the ground that a 
higher degree of foreseeable risk was required." 
This is consistent with the view taken by the High Court in Crabbe (1985) 156 CLR 464 at 470. 

479 See pp  42-43. 
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justifiability of the foreseen risk. Criminal responsibility for reckless conduct is not regarded 

as depending upon a test that balances the degree of foreseeable risk with the justifiability 

or otherwise of the risk involved, but rather upon the satisfaction of two discrete 

requirements: (1) that the risk was foreseen to the requisite degree and (2) that the risk 
was unjustified. 

The treatment of recklessness as consisting of these two discrete requirements provides a 
far clearer and more straightforward test than the one contained in the Criminal Code 
(Cth). It is one which juries are more likely to be capable of comprehending and applying 

in a practical way to the facts of a particular case. The jury is instructed to apply a "step by 

step" test which is fairly easy to follow. It is also susceptible to the giving of examples 
which play a very useful role in jury directions.480  By way of contrast, the test imposed by 
the Criminal Code (Cth) is an exacting one which requires juries to engage in a convoluted 

evaluative exercise where the degree of foresight is to be balanced with the level of 
justification for the risk-taking. Furthermore, this test does not readily lend itself to practical 
examples to elucidate the directions to the jury and to assist the jury in its deliberations. 

As noted above, the dependence of the degree of risk requirement on the justifiability of 

the risk-taking virtually removes the subjective fault element from the concept of 
recklessness, leaving reckless conduct to be almost exclusively evaluated by objective 
standards. Consequently, the cleavage between recklessness and criminal negligence 
(that is, inadvertent recklessness)481  is reduced to the extent that recklessness becomes 
barely distinguishable from criminal negligence. However, there is an important difference 

between recklessness and criminal negligence, and that distinction must be maintained. 

The Criminal Code (Cth) chose to define recklessness in terms of a "substantial risk", 

rather than in terms of probability or possibility, because of perceived difficulties with the 
terms "probable" and "possible". 

The Criminal Law Officer's Committee considered that the first deficiency with the 
"possible/probable" dichotomy was that it ignored "the link between the acceptable degree 
of risk and the unjustifiability of running that risk in any given situation".482  This criticism 
has already been countered on the basis that it is unnecessary for there to be a link 

° The "surgeon example" provides a good illustration of the way juries could be instructed. A surgeon 
performs a hazardous operation of a patient who is almost certain to die if he is not operated upon. 
The surgeon performs the operation aware that there is a probable risk that the patient will die during 
the operation. The surgeon does the operation. However, the patient dies. The surgeon is charged 
with manslaughter. The jury would first be instructed to determine whether the surgeon had the 
requisite foresight of the consequences of performing the operation. The jury would then be instructed 
that if they found the surgeon had the requisite foresight that would not end the matter. The jury would 
then have to consider whether the risk taken by the surgeon was justifiable. It is unlikely that the jury 
would have any difficulty in concluding that the risk taken by the surgeon had social utility and was 
justifiable. 

481 Inadvertent recklessness is subject to an objective test. 
482 The Committee's Final Report December, 1992, p  29. 
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between the degree of foreseeable risk and the justifiability or otherwise of the risk-taking 

in the way that was envisaged by the Criminal Law Officers Committee. 

The second criticism made by the Committee was that the terms "possibility" and 

"probability" invite "speculation about mathematical chances".483  However, the ordinary 
meaning of the words "possible" and "probable", in the context of risk-taking, do not 

involve mathematical calculations. Recklessness primarily involves a realisation or 

appreciation of risk of specified harm, whether it be constituted by an "act" (or "omission") 
or an "event". As the word "risk" is a noumenon,484  it is only natural to qualify the word 
"risk" either in terms of a possibility or a probability. A person foresees a risk of specified 

harm as a possible outcome harm when he or she is aware that there is a risk that harm of 
that type might occur. However, it is implicit in this state of mind that the harm may well not 

occur. On the other hand, a person foresees a risk of harm as a probable outcome when 
he or she is aware that there is a risk of likely harm, that is, a risk that harm may well 
occur.485  This is in contrast to a risk of harm as a possibility which concedes that harm may 

well not result from the conduct in question. The words "probable" and "possible" are to be 
distinguished from expressions such as "more probable than not", "more likely than not", 

"more than 50 per cent" and "an odds on chance", all of which are not capable of being 
comprehended without reference to mathematical calculation. The words "probable" and 
"possible" are words that hardly need explanation and are generally well understood by 
the ordinary person. There is no need for a statistician to explain to the ordinary person 

the concept of a "possibility" as opposed to a "probability". In so far as these concepts are 
applicable to risk-taking they are qualitative rather than quantitative terms.486  The ordinary 
person has an intuitive grasp of these terms and the distinction between them according to 
the ordinary course of human experience. 

Consistent with the foregoing analysis, s 31 of the Criminal Code (NT) treats foresight of 
consequences and the justifiability or otherwise of the risk-taking as discrete requirements 

for recklessness. Section 31(2) operates consequentially upon s 31(1), for it is only ifs 
31(1) is satisfied that it becomes necessary to consider the provisions of s 31(2). The 

requirement in s 31(1) is merely that a person foresee the relevant "act", "omission" or 

483 The Committee's Final Report December, 1992, p  29. 
4114 See p410. 
485 This is a different analysis to the distinction drawn by Jacobs J between foresight of probability and 

foresight of possibility in La Fontaine (1976) 136 CLR 62 at 96. In that case Jacobs J made the 
following observations: 
"To say that a man knows in his mind that a consequence of his act is probable is to say that he 
believes that the consequence will happen or that he expects that it will happen even though he would 
be prepared to concede that it is not certain that it will happen. To say that a man knows in his mind 
that a consequence of his act is possible though not probable is to say that he believes that the 
consequence will not happen or that he expects that it will not happen even though he would be 
prepared to concede that it may happen." 
The difficulty with this analysis is that it tends to confuse states of mind such as belief and expectation 
with the degree of knowledge, that is, awareness or foresight, that satisfies the mental state for 
recklessness. A further difficulty with the analysis is that it misses the essence of recklessness, that is, 
the realisation or appreciation of a risk of harm. 

486 This is evident from what the High Court said in Boughey (1986) 161 CLR 10. 
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"event" as a possibility. If the person does not have the requisite foresight the subjective 

element of recklessness is not satisfied, and that is the end of the matter. If, however, the 

person does foresee the relevant "act", "omission" or "event" as a possibility, then it is 

necessary to go on to consider the objective requirement of recklessness which is laid out 

in s 31(2). That provision essentially deals with the justifiability or otherwise of the risk 

found to have been taken and foreseen by the person in accordance with the provisions of 

S 31(1). 

The provisions of s 31(2) and the extent to which that provision adequately deals with the 

objective evaluative component of recklessness now need to be considered. However, it is 

first necessary to consider how the requirement is treated elsewhere in the criminal law. 

The first thing that needs to be said about the objective requirement of recklessness in 

general is that many authorities do not appear to treat unjustifiable or unreasonable risk 

taking as a requirement of recklessness.487  However, it is clear that in Crabbe 488  the High 

Court recognised unjustifiable risk-taking as a requirement of reckless murder, thereby 

laying the foundation for the extension of the objective requirement to all offences that are 

capable of being committed recklessly. The crucial part of the judgment is set out as 

follows:489  

A person who does an act causing death knowing that it is probable that the act will cause 
death or grievous bodily harm is, as Stephen's Digest states, guilty of murder although 
such knowledge is accompanied by indifference whether death or grievous bodily harm is 
caused or not or even by a wish that death or grievous bodily harm might not be caused. 
That does not mean that reckless indifference is an element of the mental state necessary 
to constitute the crime of murder. It is not the offender's indifference to the consequences 
of his act but his knowledge that those consequences will probably occur that is the 
relevant element. Of course, not every fatal act done with the knowledge that death or 
grievous bodily harm will probably result is murder. The act may be lawful, that is, justified 
or excused by law. A surgeon who competently performs a hazardous but necessary 
operation is not criminally liable if the patient dies, even if the surgeon foresaw that his 
death was probable. Academic writers have pointed out that in deciding whether an act is 
justifiable its social purpose or social utility is important: see for example, Howard Criminal 
Law, 4th  ed (1982) pp  54-55, 357-359. That question need not be discussed in the present 
case where there was no possible justification or excuse for the actions of the applicant. It 
should however be made clear that lack of social purpose is not an element of the mental 
state with which we are here concerned, though it may bear on the question whether the 
act is justifiable. 

Whilst the High Court's treatment in Crabbe of foresight of consequences and 

unjustifiability or otherwise of the risk-taking as essential and discrete requirements of 

recklessness is entirely correct, its alignment of the objective requirement with matters of 

excuse or justification is inherently flawed.49° 

487 The Laws of Australia, n 35, par 262 at 241. 
488 (1985) 156 CLR 464. 
4119 (1985) 156 CLR 464 at 470. 

There are conflicting views as to what the Court meant when it said that 'the act may be lawful, that is, 
justified or excused by law". 
Yeo says that the Court's ruling gives rise to two possible interpretations: 
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The approach taken by the High Court is at complete variance with the theory of criminal 

responsibility predicated upon the conceptual cleavage between offence and defence 

elements, which was developed in Part 1. Recklessness, like intention, is a matter that 
goes to criminal wrongdoing. Both are mental states constituting fault elements for the 

purposes of attributing criminal responsibility to human conduct. The gist of recklessness 

is the unjustifiable taking of a risk which is known to the offender. It constitutes a fault 

element in those terms. The treatment of the objective requirement of recklessness as a 

"defence" element that either excuses or justifies the risk taken is totally misconceived, 

because the measurement of the social utility or moral value of the offender's conduct is 

inextricably linked to the assessment of his or her culpability: unless the offender has the 
requisite degree of foresight and the risk taken by him or her was unjustifiable, then the 

offender is neither morally nor legally culpable for the proscribed conduct, and hence not 
guilty of criminal wrongdoing. 

Objective requirements are frequently imposed in the case of criminal law defences. 

However, there is no logical reason why objectivity should be reserved for criminal law 
defences. It is, therefore, not unusual to inject into "fault' concepts objective elements as 
well as subjective ones.491  A prime example is that of negligence. As a fault element, 

"negligence" embraces both a type of conduct and a state of mind. "Negligence" involves 
not only a culpable state of mind in which there is a failure to appreciate what ought to 
have been appreciated about the risks involved in one's conduct, but also refers to 
conduct which deviates from the standard of care that a reasonable person would 

observe. It would be absolutely nonsensical to treat the objective element of "negligence" 
as a "defence element" for the simple reason that without proof of negligent conduct there 
is no criminal wrongdoing, and defences only arise for consideration upon proof of 
wrongdoing. There is, of course, a close relationship between "recklessness" and 
"negligence". Recklessness is, in fact, "advertent" negligence while negligence per se is 

"inadvertent" negligence. For the purposes of coherency in the criminal law, it is imperative 
that there be uniformity in the way that "fault" elements are treated. To that end, 

"One is to confine lawful justifications and excuses to those defences recognised by the common law 
or provided by statute. These include self-defence, defence of another, defence of property and, 
controversially, duress and necessity in the event of these defences being recognised for the 
purposes of a murder charge. The second is to regard lawful justifications and excuses as extending 
beyond these legally recognised defences to cover what is considered by the community as morally or 
socially acceptable conduct and outcomes.": Yeo, n 425, p  85. 
According to the second interpretation "lawful justifications and excuses" would include the recognised 
defences but also extend to cover the concept of the "socially justifiable risk". 
See also Fisse, n 276, pp  492-493 where the author says: 
"In Crabbe it was said by the High Court that murder requires that D cause V's death 'without lawful 
justification or excuse', a construct that incorporates the concept of socially justifiable risk, unless 
given an unduly narrow interpretation." 
Regardless of what interpretation is placed upon the High Court's pronouncements in Crabbe the 
Court was clearly linking the objective requirement for recklessness to the "justification/excuse" 
construct. 

491 For a brief discussion of the historical and theoretical role played by objective tests in the satisfaction 
of the mental element of a given crime see Wailer L and Williams C.R, Brett Wailer and Williams 
Criminal Law, Text and Cases (9t  ed, Butterworths, Australia, 2001), pp  10-1 1. 



recklessness and negligence, as much as intention (which is subjectively assessed), 

should all be treated as matters that go to the issue of criminal wrongdoing, and not 

viewed as matters relating to issues of excuse or justification. 

Before leaving the theoretical objections to the approach taken in Crabbe, the final 
sentence in the extract taken from the Court's judgment warrants comment. The Court 

said: "It should however be made clear that lack of social purpose is not an element of the 

mental state with which we are concerned, though it may bear on the question whether the 
act is justifiable." 

The High Court appears to be saying that lack of social utility has no bearing on the 

relevant mental state; and that is entirely consistent with the Court's view that foresight of 
consequences and unjustifiable risk-taking are separate and distinct requirements.492  
However, the High Court appears to have steered this bifurcation off course, and, in the 
process, lost sight of the essence of recklessness as a fault element. The troublesome 

part of the judgment is contained in the following sentence: "...though it (that is, lack of 

social purpose) may bear on the question whether the act is justifiable". In the context of 

recklessness, the issue of justifiability does not relate to the "act" constituting the offence 
nor, for that matter, to the risk itself. It is the disregard of the risk that is required to be 
evaluated: the question always is can the disregard of the risk be justified?493  

The High Court appears to have lost sight of the fact that recklessness as a "fault" concept 
in the criminal law has a number of constituent parts: foresight of consequences and 
disregard of a known risk which is unjustified. It also appears to have lost sight of a 

particular characteristic which recklessness and negligence share in common. 
Recklessness, like negligence, contains an element of retrospective judgment, that is to 

say it is ultimately the subsequent application by a court of the objective requirement of 

recklessness which determines whether the offender was in fact reckless; and a person 
cannot be found guilty of reckless conduct unless his or her disregard of the foreseen risk 
was unjustified. 

The next question that needs to be considered is by what standard the justifiability of the 
risk-taking should be measured? 

Some formulations of the objective requirement of recklessness have required that the 

risk-taking be unreasonable. Possibly, the clearest example of this approach is to be found 

in Lord Edmund Davies' judgment in Commissioner of Police of the Metropolis v 
Caldwell:494  

492 Yeo, n 425, p 88. 
493 Fisse, n 276, p 493. 
494 [1982] AC 341at 358. 
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Unlike negligence, which has to be judged objectively, recklessness involves foresight of 
consequences, combined with an objective judgment of the reasonableness of the risk 
taken. 

There is another line of authority to the effect that the justifiability of the risk-taking is to be 

assessed by reference to the social utility of the conduct in question. 

In R v Ha/lett the Court ( Bray CJ, Bright and Mitchell JJ) stated: 

Some of the text writers have suggested that the social purpose, if any, served or intended 
to be served by the particular activity of the accused may be relevant to this type of malice 
aforethought and that an approved social purpose may exclude this type of mens rea even 
if foresight of the probability or possibility of harm is present (Glanville Williams, Criminal 
Law: The Genera/Part, 2nd  ed (1961), at pp  60-61; Howard, Australian Criminal Law (1965) 
at p  50). These questions may well arise in some future case, but they do not arise here 
because it is not possible to contend that the activities of the appellant as related in his own 
story in choking the deceased or in leaving him on the beach served any social purpose. 

Similar views were expressed by Jacobs J in La Fontaine v R :496 

"The difficulty in holding that anything less than an intent to kill may constitute the mental 
element for murder, an intent which can be condemned in absolute terms, is that then it is 
difficult, if not impossible, to leave out of account the baseness or goodness in moral or 
social terms of any aim, purpose of motive which accompanies the actual intent. The 
objection which can be made to the introduction of notions of moral turpitude through 
examination of aim, purpose and motive is that it may largely reintroduce into the legal 
concept of malice popular indeterminate connotations of that word. One way in which the 
objection has been met is by regarding reckless indifference to known consequences as a 
wanton lack of any morally or socially acceptable aim, purpose or motive. I find this 
acceptable in relation to murder only if the reckless indifference is to a consequence which 
is known to be probable, which is expected to occur. Reckless indifference to a 
consequence of death or serious bodily injury which is not expected to occur, but which it is 
appreciated may possibly occur, is in my opinion properly treated as manslaughter. If 
ultimate analysis should eventually make it necessary to recognise through examination of 
aim, purpose and motive the element of moral culpability (the 'aim' explored by Lord 
Hailsham in Hyman v Director of Public Prosecutions or the 'wicked, depraved, and 
malignant heart' of Blackstone's Commentaries 151h  ed (1809), Vol 4, p  198), then I have 
found no better expression of the elements than that by Traynor J in People v Thomas497  
who referred to 'a base, anti-social motive.....with wanton disregard for human life'. 

In Crabbe the High Court considered the justifiability of risk taking, and, on a wide 

interpretation of the Court's judgment, the Court recognised the concept of a socially 

justifiable risk. 

The case law raises two important questions. Should the objective component of 

recklessness be formulated in terms of "unreasonable risk-taking" or "unjustifiable risk-

taking"? 

The English Law Commission and the Commonwealth Review Committee both proposed 

"unreasonableness" as the standard for the evaluative element of recklessness. This is in 

495 [1969] SASA 141 at 155. 
496 (1976) 136 CLR 62 at 97-98. 
4.1  (1953) 261 P. 2d 1, at p7. 
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contrast to the approach taken by the Criminal Law Officers Committee which proposed 

the use of the term "unjustifiably" in place of the term "unreasonably". 

It has been said that the use of the term "unjustifiable' avoids confusion between 

recklessness and criminal negligence.498  It was precisely for that reason that the Criminal 

Law Officers Committee proposed the term "unjustifiably" in place of "unreasonably".499  

Similarly, Goode has remarked that "if....one is engaged in defining criminal negligence in 

terms of the reasonableness of risk, specifying the evaluative element of recklessness in 

terms of "reasonableness" is probably the worst solution of all.....500  

However, the Committee did not really explain why it preferred the term "unjustifiably". It 

appears to have simply selected that term in order to avoid confusion with the evaluative 

standard for negligence, which it seems to have assumed should be formulated in terms of 

"reasonableness". However, the Committee failed to consider, or to consider at length, the 

similarities and dissimilarities between recklessness and negligence, and those particular 

areas in which the adoption of a common evaluative standard may occasion confusion. If 

there are material differences between recklessness and negligence, then there may be 

good grounds for avoiding confusion between the two "fault" elements, and for 

differentiating between their respective evaluative elements. But the starting point is to 

identify those differences, and having done so to determine whether or not those 

differences warrant the evaluative element of recklessness being different to that of 

negligence; if so one must then settle upon the content of each evaluative element. The 

evaluative standards chosen must have a sound jurisprudential basis. 

The great similarity between recklessness and negligence is reflected in the following 

observation made by Smith: 

Recklessness, it is said, denotes the conscious taking of an unjustified risk, negligence a 
culpable failure to be aware of the unjustified risk entailed in one's conduct.501  

Negligence, as much as recklessness, entails risk-taking which is unjustified. Gillies 

captures the essence of negligence in these terms: 

Negligence in criminal law may be viewed as unjustified, risk-producing conduct in that it is 
conduct which creates an unjustified risk of harm to a person or property, or other 
interests.502  The legal concept of negligence corresponds, therefore, to the conduct 

498 Yeo, n 425, p  87. 
' The Committee's Final Report, December 1992, p  31. 
500 Goode, n 475 at 107. 
501 Smith A.T.H, "On Actus Reus and Mens Rea" in Glazebrook (ed) Reshaping the Criminal Law 

(Stevens and Sons, London, 1978), p  101 For a similar comparative analysis of recklessness and 
negligence see Fisse, n 276, p  499 where the author speaks of recklessness involving the disregard 
of a risk, in contrast to negligence which entails a failure to perceive a risk. 

502 The following footnote (n 45) appears in the text extracted: 
"Unjustified in the sense that the risk-producing conduct is not justified by consideration of the social 
purpose sought to be served by it. For example, a medical operation carried out to serve life creates a 
risk of death, but, properly conducted, it is justified, and, assuming the parties consent, lawful, so that 
the inadvertent death of the patient will not ground criminal liability." 
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denoted by this word in everyday usage. The evaluation of conduct as negligent or 
otherwise is by tradition conducted by reference to the standards of the hypothetical 
reasonable person, viz, D acts negligently when D produces a risk of harm in a situation in 
which the reasonable person would have adverted to the element of risk and not acted 
similarly. This conception of negligence is reflected in the statement that a person is 
negligent 'if he fails to exercise such care, skill or foresight as a reasonable man in his 
situation would exercise.'503  

The similarities between recklessness and negligence do not end there. Negligence is as 

much a fault element as recklessness in that it involves a blameworthy state of mind.504  

However, recklessness constitutes a more culpable state of mind than negligence. Indeed, 

the only state of mind constituted by negligence is a negative one consisting of a failure to 

appreciate what ought to have been appreciated about the risks involved in one's conduct. 

The subjective element of recklessness focuses upon the actual mental state of the 

offender which consists of a requisite degree of foresight of consequences, which may 

range from a possibility to a probability and even extend beyond the realm of probability, 

combined with a disregard for those consequences. 

It is often argued that it is oversimplistic to assert that recklessness constitutes a more 

serious "fault" element than negligence. Yeo refers to the kind of argument that is 

commonly put forward: 

placing recklessness ahead of negligence is controversial. Some would regard this as 
an unsustainable adherence to a subjectivist theory of fault which regards a subjective 
mental state like recklessness as invariably more culpable than an objectively assessed 
fault such as negligence. They contend that this is a simplistic view of fault and that there 
may be cases where negligence is as culpable as recklessness, if not more so. For 
example, Dl who does an act knowing of a slight risk of causing some injury, has arguably 
displayed less moral culpability than D2 who, being grossly callous of the safety and 
welfare of others, does an act without appreciating that it exposes another to an obvious 
and high risk of very serious injury.505  

Arguments of this genre are unconvincing. 

In the first place, the argument overlooks the very real difference, in terms of moral 

culpability, between the offender who engages in criminal conduct with a positive frame of 

mind, who is aware of the possible or probable ( or even highly probable or virtually 

certain) consequences of his or her conduct but proceeds regardless, and an offender who 

engages in conduct with a negative state of mind, completely unaware of the possible 

503 Gillies, n 10, p  39. 
504 See pp 50-51. 
505 Yeo, n 425, p 11. Yeo's analysis of certain instances of negligence in terms of gross callousness 

conflicts with the notion of "callous" in Salmon v Chute (1994) 4 NTLR 149. Section 155 of the 
Criminal Code (NT) simply requires a callous failure to provide assistance etc. In Salmon Chute (at 
167) Kearney J concluded that the words "callously fail" comprehend a deliberate and conscious 
choice by an informed person not to assist which offends common standards of respect, decency and 
kindness such that a reasonable person would regard the failure to assist as callous. By way of 
contrast, Yeo envisages a situation in which a person, being grossly callous ( emphasis added) of the 
safety and welfare of others, does an act without appreciating ( emphasis added) that it exposes 
another to an obvious and high risk of serious harm. 
It should also be noted that s 155 is a novel provision (because of its reference to a "callous failure"), 
and is not typical of offences of negligence. As to the appropriateness of including an element of 
"callousness" in offences of negligence see p  428, n 510. 
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consequences of his conduct. Negligent conduct basically consists of the making of a 

mistake. Those who make mistakes - even big ones that result in the commission of a 

serious criminal wrong 506 
- have to be viewed as being less morally culpable and more 

easily forgiven than those who, foreseeing a particular risk, run that risk, and in so doing 

commit a criminal wrong. What renders the reckless offender more morally culpable than 

the negligent offender is his or her foresight of a particular risk of harm coupled with the 

disregard of that risk.507  

Secondly, the argument tends to focus upon the consequences of one's conduct as the 

primary determinant of an offender's moral culpability. The mental state that accompanies 
one's conduct is the primary determinant of culpability, and whilst the consequences of 

one's conduct may increase the offender's culpability it can only ever be a secondary 

determinant of culpability. 

The final problem with the argument is that it attempts to introduce into the notion of 

negligence a fictitious "fault" dimension, presumably to bolster the argument. The example 
describes D2 as doing the requisite act without appreciating its consequences, and being 

grossly callous of the safety and welfare of others. The word "callous" means a variety of 
things, but in the present context bears the following meanings: "hardened in mind, 
hardened in feelings"; 508  "hardened state of mind, conscience; want of feeling, 
insensibility".509  The phrase "being grossly callous of the safety and welfare of others" 
imports a particular state of mind - indeed a virtual disregard for the safety and welfare of 

others. But negligence is not concerned with a positive state of mind; nor is it concerned 
with the notion of callousness or a conscious disregard for others.510  

506 This fairly sums up the character of the negligent offender. 
507 This proposition holds true notwithstanding that recklessness, like negligence, is judged 

retrospectively. Fisse says: The element of social value in recklessness means that to some extent it 
is impossible for D when he commits the conduct charged to know whether he is in fact being 
reckless, for social value is a subjective assessment, not an objective fact. Therefore the disregard of 
a risk can be known to be unjustified only when a court subsequently says so. Recklessness shares 
this characteristic of retrospective judgment with negligence." Fisse, n 276, p  494. 
The characteristic of retrospective judgment described by Fisse in no way detracts from the argument 
that reckless conduct is always more blameworthy than negligent conduct. First, the fact that a person 
may not know at the time he or she commits the conduct charged that he or she is being reckless is 
beside the point: the person still possesses the relevant mental state ie foresight of a risk and has 
acted in disregard of that risk. Secondly, when the court does pass retrospective judgment on the 
person's conduct (that is, determines the conduct to have been reckless) it is also retrospectively 
passing judgment on the person's mental state and his or her disregard of the risk involved, both of 
which are essential ingredients of recklessness. Thirdly, in many cases, one suspects that offenders, 
when running the risk, well and truly realise that their conduct has no social value, and hence know 
that they are acting recklessly. The authorities are replete with cases where there is no need to give 
any, or any detailed, attention to the objective requirement for recklessness. 

508 Mac quarie Dictionary. 
509 Oxford Dictionary. 

° Section 155 of the Criminal Code (NT) is a novel provision in that it introduces an element of 'callous 
failure" into what is essentially an offence of negligence: see n 505. 
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Although there is a difference between the fault characteristics of recklessness and 

negligence is there any reason why the objective evaluative element in each should be 
different? 

The recommendation made by the Criminal Law Officers Committee that the word 

"unjustifiably" should be used for the evaluative element of recklessness rather than 

"unreasonably", as used by the Commonwealth Review Committee, in order to avoid 
confusion between recklessness and criminal negligence,511  seems to miss the point. 
First, negligence, as much as recklessness, is concerned with unjustified risk-taking. The 

term "unjustified" is a generic term used to describe the risk-taking inherent in both 

negligent and reckless conduct. Secondly, the use of the word "unreasonably" in relation 

to both recklessness and negligence is not confusing. The difference between 

recklessness and negligence lies in the mental element of foresight. Recklessness 
involves the disregard of a foreseen risk. Negligence, on the other hand, entails a failure to 

perceive a relevant risk. Both involve the notion of unreasonable risk-taking. In the case of 
recklessness, the criteria of "reasonableness" is applied for the purposes of determining 
the propriety of the risk disregarded and taken by the accused. By way of contrast, in the 

case of negligence, the criteria of "reasonableness" is applied to the failure to appreciate a 
risk: in other words was the failure to perceive a risk reasonable in all the circumstances. 

There can be no logical or practical objection to using "reasonableness" as a common 
evaluative element for both recklessness and negligence. Thirdly, the use of the word 

"unjustifiably" in the context of a fault element is problematical because it tends to align the 
objective evaluative component of a fault element with the concept of "justification", which 

operates externally and peripherally to the elements of criminal wrongdoing.512  The notion 
of "unreasonableness" is acceptably neutral, and does not directly import the concept of 
"justification" which bears a close relationship to justificatory defences, that is, defences 
which justify a criminal wrong. The notion of "unreasonableness" is comfortably 

accommodated within the fault elements of criminal wrongdoing. 

Some hypothetical cases will assist in showing that the criteria of "unreasonableness" is 
an appropriate standard by which to determine criminal responsibility for reckless conduct 
and its consequences. 

Let us begin with the commonly referred to example of the surgeon perlorming an 
operation on a patient.513  A surgeon carries out a hazardous operation on a seriously ill 

patient, knowing that if the patient does not undergo surgery the patient will almost 
certainly die, but also knowing that if the patient is operated on the patient will probably die 

511 Note Yeo's opinion that the recommendation is an improvement "as it serves to avoid the confusion 
between recklessness and criminal negligence": Yeo, n 425, p  87. However, Yeo says that the word 
"unjustifiably" alone offers no specific guidance on how the jury is to go about measuring the social 
utility or moral quality of the accused's conduct. 

512 See Part 1, pp  115-118. 
513 See for example Crabbe (1985)156 CLR 464. 
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of complications resulting from the surgery.514  The patient dies during the operation. 

Although the subjective elements of recklessness are present, it is suggested that the 

doctor would not be at fault - he has not been reckless - because his disregard of the risk 

of danger inherent in performing the hazardous (or risky) operation was justified. But the 

real reason why the taking of the risk was justified is because it was reasonable in all the 

circumstances. The taking of the risk was reasonable (and ultimately justified) because it 

had "a social value which outweighed the social harm of the danger inherent in the risk".515  

The activity in which doctors generally engage is directed at the maintenance of the health 

and general well-being of members of the community and saving of lives, and is 

considered to be socially beneficial. In the present case, the doctor proceeded, regardless 

of the risk of death from complications resulting from the operation, in an attempt to save 

the patient's life. The saving of lives, of course, serves an important social purpose; and 

clearly the risk taken by the doctor was of social utility.516  The social utility of the conduct 

in question goes to whether or not the risk-taking was reasonable. 

Yeo has referred to a number of hypothetical cases he says help to explain the notion of a 

socially justifiable risk: 

consider the case of D who uses explosives to blast a tunnel through a mountain.517  
Despite all reasonable precautions being taken by D, he realises that the probability of 
causing death to his fellow workers remains high. Should a worker be killed by a rock fall 
caused by the blasting, it is suggested that D would not be liable for murder and this would 
be so even if he was found to have been indifferent to the victim's death. The explanation 
for this is that the social utility served by the tunnel overrides the taking of life-endangering 
risks required to build it. The same explanation may be given of an industrialist who 
produces a commodity of great service to the community but at whose factory there is a 
probability of causing death or serious bodily injury despite the implementation of 
reasonable safety precautions,518  and of railway officials who permit trains to run at a fast 
speed realising that the probability of causing death is thereby greatly enhanced. A fourth 
example may be found in relation lawful to sporting activities which involve a foreseeable 
degree of risk of causing harm to participants. D, who captains a yacht in an ocean-going 
yacht race, deliberately decides to continue on in the race notwithstanding the onset of a 
perilous storm and the opportunity to withdraw with complete safety.519  No one would 
suggest that he is guilty of murder should a crew member be lost.520  

The "tunnel" example given by Yeo is facile because it requires further elaboration of the 

circumstances before the social utility (or the reasonableness) of the conduct in question 

can be objectively evaluated. That aside, the ultimate question would be whether it is 

reasonable to place the construction of the tunnel ahead of the lives or safety of the 

workers. A normative judgment evaluating the competing aims of reasonable levels of 

safety with the social utility of the activity in question has to be made. It is a matter of 

514 Gillies, n 10, p  634. 
515 This is how Fisse describes the notion of a 'socially justifiable risk": Fisse, n 276, p490. 
516 Yeo speaks of the "social utility in restoring a human life to better health which is inherent in 

performing surgical operations": Yeo, n 425, p  80. 
517 This example is given by Fisse, n 276, p  493 
518 See Lanham D, "Murder, Recklessness and Grievous Bodily Harm" (1978) 2 Criminal Law Journal 255 

at 256. 
519 This example is given in The Laws of Australia, n 280, par 51, p  62. 
520 Yeo, n 425, p  81. 
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determining what is a reasonable balance. The same analysis applies to the second and 
third examples given by Yeo. 

The yachting example provided by Yeo seems to be primarily directed at the "degree of 

foresight" issue, and not the social utility associated with the foreseen risk. If the death of 

a crew member was foreseen as highly probable and the social utility of continuing in the 

race negligible, the argument that no one would suggest that the captain is guilty of 
homicide should a crew member be lost might be more tenuous. 

Let us now consider a case which stands at the other end of the spectrum. D who throws a 

number of rocks from an overpass onto a busy expressway knowing that the rock will 
probably hit a moving vehicle and damage it. All of the subjective elements of 

recklessness are present, and D's conduct represents a clear instance of socially 

unjustified risk-taking. The danger inherent in the risk taken by D clearly outweighs the 
social value of the risk-taking: far from being socially beneficial, the throwing of rocks onto 

an expressway is a reprehensible act devoid of any social utility. But surely the conduct is 

unacceptable simply because it is an instance of unreasonable (and completely 
unnecessary) risk-taking. 

It is questionable whether the term "social utility" is more intuitively appropriate for 
consideration by a jury than the word "reasonable". The word "reasonable" is in common 
usage in the English language and is more likely to be more easily comprehended by 

jurors than the more sophisticated concept of "social utility", which introduces social values 
or norms and incorporates a cost-benefit analysis. For example, consider a medical 

emergency involving a mother and her unborn baby. Only one can survive, although both 
have an equal chance of living. It is difficult to see how resort to the criteria of "social 

utility", as a yardstick for resolving the competing interests of the mother and baby, would 
be more helpful than the criteria of "reasonableness". 

One commentator has questioned the propriety of including the absence of social utility as 
part of the objective component of recklessness: 

it is not clear that absence of social utility is a standard requirement in cases of 
recklessness. Protection from risky outcomes associated with socially desirable conduct is 
usually protected by specific defences (necessity, authorisation, absence of lawful excuse) 
rather that by a built-in concept of socially acceptable risk-taking. Indeed, if lack of social 
utility is central to recklessness then cases of recklessness would routinely require 
consideration of social utility. This is not borne out by the case law. Moreover, social utility 
often depends upon point of view. Protest action, for example, may be risky but highly 
worthwhile to the protestor, if not to those against whom the protest is made. The 
introduction of social utility into the concept of recklessness does not sit comfortably with 
recklessness as a form of subjective mens rea.521  

521 O'Connor and Fairall, n 234, par 1.34, p 18. 
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This commentary takes up the point about the justifiability of a risk being more defence-

orientated than fault-orientated.522  Although it is conceded that in many cases the objective 

component of recklessness will not be an issue, that does not mean that recklessness is 

purely a subjective mental state. In certain cases it will be necessary to objectively 

evaluate the risk-taking involved, and in such cases the exercise will involve determining 

whether the risk-taking was reasonable. As stated earlier, the introduction of an element of 

reasonableness into the concept of recklessness sits comfortably with recklessness as a 

form of subjective mens rea and other fault elements such as negligence.523  

The present discussion would be incomplete without some reference being made to the 
definition of recklessness contained in the Model Penal Code of the American Law 
Institute.524  According to at least one leading commentator that definition expresses the 

current generally accepted meaning of "recklessness" in the criminal law.525  

The Model Penal Code defines "recklessness" in the following terms: 

A person acts recklessly with respect to a material element of an offence when he 
consciously disregards a substantial and unjustifiable risk that the material element exists 
or will result from his conduct. The risk must be of such a nature and degree that, 
considering the circumstances known to him, its disregard involves a gross deviation from 
the standard of conduct that a law-abiding person would observe in the actor's situation.526  

The first part of the definition treats "the degree of foreseeable risk as inversely related to 

the extent of social utility or moral justification for the conduct in question".527  The 
shortcomings of this approach were dealt with earlier when it was concluded that the 

preferable course is to treat the mental element of recklessness (expressed in terms of 
foresight of consequences) and the justifiability or otherwise of the risk-taking as discrete 
requirements.528  

The first part of the definition also focuses upon the unjustifiability rather than the 
unreasonableness of the risk. 

The second part of the definition is also deficient in that it does not go far enough in 

assisting a tribunal of fact in its application of the objective test to the conduct of an 

accused. The concept of "recklessness" requires a retrospective judgment to be made 

about the reasonableness of the risk disregarded and taken by the accused. However, the 
terminology used in the Model Penal Code provides only limited assistance to a jury in 
making such a retrospective judgment. The terms "gross-deviation" and "law-abiding 

522 See p 424. 
523 See again, p 424. 
524 Proposed Official Draft s 2.02(2)(c). 
525 Fisse, n 276, p 486. 
526 Proposed Official Draft s 2.02(2)(c) 
527 Yeo, n 425, p 81. 
526 See pp  414-415. 
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person" are imprecise and, in any event, apparently only intended to have a limited 

function. So much is recognised by Fisse: 

Such terms as 'gross-deviation' and 'law-abiding person' in the Model Penal Code 
formulation of recklessness are not intended to have precise significance (emphasis 
added). Their function is to convey to a jury a sense of the seriousness of the departure 
from acceptable standards of conduct that is required by recklessness. Any synonym 
serving the same purpose would do, although it is suggested that these expressions are 
well chosen to convey the sense of values in question, which is the modern equivalent of 
the sense of outrage formerly conveyed by such a word as 'malice' 529 

The commentary continues thus: 

recklessness requires among other things a decision whether D's disregard of risk 
constituted a significant deviation, described in the Model Penal Code as gross, from a 
given standard of conduct, described in the Model Penal Code as that of a law-abiding 
person. Although expressed in a form of words which tends to suggest that the answer can 
be found as a matter of objective fact, this cannot really be the case. To describe D's 
disregard of a risk as a gross deviation from the standard of conduct that a law-abiding 
person would observe is analytically no more than a circumlocutory way of saying that D 
ought not to have disregarded that risk, and this is a moral judgment, not a finding of fact. 
In deciding whether D ought not to have disregarded the risk, the jury, or whoever else is 
charged with making the decision, may find it helpful to have brought to mind the thought 
associations of such expressions as 'gross-deviation', 'standard of conduct' and 'law-
abiding person', but it would be an error to suppose that the incorporation of these terms 
into the inquiry changes the character of the conclusion arrived at with their help.53°  

However, what is apparent from Fisse's commentary is that recklessness and negligence 

have much in common. Both focus upon a serious departure from acceptable standards of 

conduct. The moral judgment that D ought not to have disregarded the risk is tantamount 

to a judgment that the conduct of the accused was really unreasonable in the 

circumstances, those circumstances involving "such a great falling short of the standard of 

care which a reasonable man would have exercised".531  Similarly, in cases of negligence, 

the moral judgment that D ought to have appreciated the risk involved in his or her conduct 

amounts to a judgment that the conduct of the accused was really unreasonable in the 

circumstances, those circumstances involving a gross failure to the observe the standard 

of conduct with which an ordinary reasonable person could and would have complied. 

Although the definition of "recklessness" in the Model Penal Code picks up on the 

similarity between recklessness and negligence, it does not sufficiently set out the factors 

that may enter into the evaluation of the reasonableness or otherwise of the particular risk-

taking. 

529 Fisse, n 276, p 494. 
530 Fisse, n 276, p 495. 
531 See Nydam v R [1977] VR 430 at 445 where the Full Court dealt with the objective component of 

negligent manslaughter. 

SWO 



(v) Section 31(2) of the Criminal Code (NT) 

Against the backdrop of this analysis of the subjective and objective elements of 

recklessness, it now remains to evaluate the treatment of recklessness by s 31(1) and (2) 

of the Criminal Code (NT). 

As stated earlier, s 31(1) and (2) acknowledge the subjective and objective components of 
recklessness.532  Section 31(2) recognises the fact that the objective evaluative component 
of recklessness is concerned with the notion of reasonable risk-taking.533  Section 31(2) 
gives expression to that aspect by applying the hypothetical "ordinary person similarly 

circumstanced" test and other criteria as the yardstick for determining the reasonableness 
or otherwise of the risk-taking in question. 

With the exception of the "ordinary person" test, there is nothing substantially wrong with 

the formulation of the objective component of recklessness as expressed in s 31(2). Not 

only does it encapsulate the concern of recklessness with unreasonable risk taking, but 
prescribes a set of factors to be taken into account for the purposes of assessing the 
reasonableness or otherwise of a foreseen risk. Section 31(2) keeps those criteria to an 

appropriate minimum. Often, undue complexity and confusion can be engendered by 
multiplying the criteria for the application of an objective test. 

The reference in s 31(2) to the chance of a particular "act", "omission" or "event" occurring 

is another way of saying that the likelihood of a particular risk materialising is a factor to be 
taken into account when applying the objective test for "recklessness".534  Although the 
section correctly identifies the likelihood of a particular risk as a relevant factor, it is 

preferable to use the word "risk" rather than "chance", as the former is more in keeping 
with the notion of recklessness which is concerned with risk-taking. The risk of an "act", 

"omission" or "event" occurring is a factor relevant to the measurement of the 
reasonableness of the risk taken by an accused. 

The degree of probability of the risk of harm is not the only factor that is relevant to the 
assessment of the reasonableness of the risk-taking. The gravity of the harm which will 

occur if the risk materialises is also relevant.535  This factor is also recognised by s 31(2) 536  

532 See p 396. 
O'Connor and Fairall, ri 234, par 12.40, p  246 where the authors refer to s 31(2) as creating the 
"novel defence of reasonable risk-taking". 
Of course, this thesis takes issue with the characterisation of s 31(2) as creating a defence (that is, an 
excuse). Section 31(2) may form part of the fault element of an offence just as "reasonableness" may 
do in relation to mistake of fact (s 32); but it operates in the same way as to qualify the primary 
element in s 31(1). 

534Commissioner of Police of the Metropolis v Ca/dwell [1982] AC 341. See also The Laws of Australia, 
n 35, par 262, p  242, n 12 where the authors note that s 31 (2) makes the likelihood of the risk 
materialisirig a relevant factor. 
The Laws of Australia, n 35, par 262 , p 242. See also Commissioner of Police of the Metropolis v 
Ca/dwell [1982] AC 341 at 354 per Lord Diplock. 



Section 31(2) does not include absence of social utility as a factor to be considered in 

determining the reasonableness or otherwise of the foreseen risk. Although absence of 

social utility is not, and could not by its very nature,537  be a standard requirement for 

recklessness, there may be cases where the social utility of the conduct or consequences 

thereof in question is obvious, and that social utility has a bearing upon the 

reasonableness of the risk-taking. It is suggested that s 31(2) could be improved by 

including within its provisions the social utility, if any, of the proscribed conduct or the 

consequences thereof. 

It is proposed to show how these factors would be applied in a number of hypothetical 

cases. 

Let us begin with the example of the surgeon who performs a life-threatening operation on 
a patient who will almost certainly die if he does not undergo the surgical procedure. There 

is a possibility that the patient will not survive the operation, and that possibility is foreseen 
by the surgeon. The operation is performed, but the patient dies. Should the surgeon be 

found guilty of murder by reason of recklessness? 

The likelihood of the risk of the patient not surviving the operation materialising would be a 
factor relevant to the assessment of the reasonableness of the risk—taking. It is suggested 

that as the risk of death occurring either during or as result of the operation was no more 
than a possibility, and that it was almost certain that the patient would die without the 

operation, an ordinary competent surgeon in similar circumstances, possessing the 
requisite degree of foresight, would have proceeded with the operation. Despite the nature 

of the "event" - the gravity of harm resulting from the materialisation of the risk - the risk 
taken by the surgeon would not, in all the circumstances, be considered to have been 

unreasonable. 

If the circumstances were slightly changed such that it was certain that the patient would 

die if the operation was not performed but that it was probable that he would not survive 
the procedure, then it is likely that, after taking into account the likelihood of the relevant 

risk materialising, the risk taken by the surgeon would not be considered to be 

unreasonable. 

However, the likelihood of the relevant risk materialising might have a greater bearing on 

the outcome in other cases. For example, if there is only a possibility or probability that the 

patient will die without the operation but it is probable that the patient will not survive the 

536 The Laws of Australia, n 35, par 262, p  242, n 10. Section 31(2) requires the nature of the relevant 
"act", "omission" or "event" to be considered as a factor relevant to the assessment of the 
reasonableness of a particular instance of risk-taking. By examining the nature of the "act", "omission" 
or "event" in question one is able to make an assessment as to the gravity of the resultant harm. 

537 See p  426. 
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operation, then a jury might consider the risk taken by the surgeon to have been 

unreasonable. 

In cases like these the social utility of the conduct engaged in by the surgeon clearly 

impacts upon the reasonableness or otherwise of the risk taken by the surgeon. 

Consider the following situation. The skipper of a yacht in an ocean-going yacht race 
deliberately decides to continue on in a race notwithstanding the onset of a perilous storm, 

and an opportunity to withdraw from the race with complete safety. The skipper foresees 

the probability of the loss of life of crew members. The yacht capsizes with resultant loss 

of life. Having regard to the likelihood of the risk materialising and the nature of the 
"event", a jury might conclude that an ordinary competent skipper similarly circumstanced, 

and having such foresight, would not have continued on in the race. In other words, a jury 

might conclude that the risk taken by the skipper was unreasonable. In arriving at that 
conclusion, the jury would, no doubt, be influenced by the absence of social utility 
attaching to the activity in question. 

There are, however, other situations where the absence of the social utility of the activity in 

question is not determinative of the reasonableness or otherwise of the risk-taking. Take 

for example the protest situation referred to by O'Connor and Fairall.538  Where protestors 
take part in a public demonstration and during the course of the demonstration cause 

damage to property and injury to other persons, the social utility of the demonstration 
engaged in by the protestors may defy assessment, and therefore not be germane to the 
reasonableness or otherwise of any risk of damage to property or injury to other persons 
assumed by the protestors. In such a situation, the reasonableness or otherwise of the 
risk-taking would fall to be determined by the degree of probability of risk of harm and the 

gravity of harm which will occur if the risk materialises. 

Section 31(2) uses the model of the hypothetical "ordinary person similarly circumstanced" 

for ultimately determining the reasonableness of the conduct engaged in by the 

accused.539  The reasonableness of the accused's conduct is objectively assessed by 

reference to how an ordinary person, in the position of the accused, would have conducted 
themselves. There are, within the criminal law, various instances of this usage of 

recklessness which focuses solely upon the conduct of the accused relative to the 
standard of conduct of the reasonable or ordinary person; however, they have little or no 

support in contemporary Australian criminal law.54°  

530 See again p  426. 
Originally, s 31(2) adopted the "reasonable person similarly circumstanced" test. However, pursuant to 
the Criminal Code Amendment Act (No 4) 1996 s 31(2) was amended by omitting " a reasonable 
person" and substituting "an ordinary person." 

540The Laws of Australia, n 35 par 260, pp  236-237. The following authorities are cited in support of that 
position : Andrews v DPP (UK) [1937] AC 576 2 All ER[ [1937] 2 All ER 552, 26 Cr App R 34], Lord 
Atkin at 583; Evgeniou v The Queen (1964) 37 ALJR 508 [[1965] ALR 209](HC) McTiernan and and 
Menzies JJ at 509; H v Phillips (1971) 45 ALJR 467 [[19711  ALR 740] (HO), Windeyer J at 478; R v 
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No doubt the "ordinary person "or "reasonable person" was introduced into the concept of 

recklessness to provide a yardstick for objectively measuring the accused's conduct. As 

Williams says in relation to negligence: 

Why do you bring in the prudent man in defining negligence? Is it because otherwise the 
standard would vary for everyone? 

There would be no standard at all. Every judgment of a man's conduct implies judgment 
measured against a standard external to him.541  

However, as noted earlier, the use of the "ordinary person" as a hypothetical model in 

relation to criminal law defences such as provocation, duress and necessity has been 

criticised.542  Those criticisms may apply with equal force to the use of an "ordinary person" 
test in relation to fault elements such as recklessness.543  

The use of the hypothetical "ordinary" person or "reasonable person" in objective tests for 

criminal responsibility may create other practical difficulties at a fundamental level. The 

reality may well be that when juries or tribunals of fact are charged with the task of 
determining how an "ordinary person" or a "reasonable person" would behave in a given 

situation, they operate upon their own personal view of the "ordinary person" or 
"reasonable person" and the manner in which that person would act or react in a given 
situation. If so, this introduces a high degree of subjectivity into the process, and 

substantially undermines the objectivity that is sought to be achieved by imposing tests 
based on the behaviour of the hypothetical "ordinary person" or "reasonable person". 

So far as the objective component of the fault element of recklessness (that is, 

unreasonable risk-taking) is concerned, the various criticisms levelled at the "ordinary 

person" or "reasonable person" test might be overcome by objectively measuring the 
conduct of the accused against a standard which is external to him or her, without any 

Hodgetts [1990] 1 Od A 456 [44 A Crim R 320] (CCA), Thomas J at 460. Particular reference is made 
to Commissioner of the Metropolis v Ca/dwell [1982] AC 341 at 353-54 per Lord Diplock. However, 
the difficulty with the various authorities referred to in Laws of Australia is that they blur the distinction 
between recklessness and negligence. 
What distinguishes the treatment of recklessness in s 31(2) from the formulation of recklessness in 
the above cases is that the deviation dealt with in s 31(2) is a deviation from the standard of conduct 
of an ordinary person possessing the relevant foresight, thereby avoiding confusion with the similar 
concept of criminal negligence. 
Williams, n 97, p 89. Williams says this of the "prudent man": 
"The 'prudent man' or 'reasonable man' of the lawyer's imagining is the exemplary man: the cautious, 
circumspect, anxiously calculating paragon who is held up by the judges as a model of behaviour." 

542  See pp 110-111. 
Those criticisms may be equally be applicable to the adoption of a "reasonable person" test. It is by no 
means clear that our knowledge of how the "reasonable person" thinks, perceives and acts is any 
greater than our knowledge of the psychology of the "ordinary person". 
Furthermore, the "reasonable person" is that model of prudence that permeates the law of torts. There 
is some awkwardness about introducing the "reasonable person" into the criminal law: 

But what of the reasonable man? The draftsman of the Code ( ie the Criminal Code (NT) ) has 
kidnapped him from the Clapham omnibus where with bowler, brolly and bag he thought himself 
above the seamy world of crime, content to be the yardstick of negligence." : Justice Nader and Tom 
Pauling, n 7, p 4. 
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reference to the standard of conduct of either the "ordinary person" or "reasonable 

person".544  

In the context of s 31(2), the objective component of recklessness - unreasonable risk-

taking - could be perfectly maintained by deleting the reference to the "ordinary person 

similarly circumstanced" and relying entirely upon the other criteria of "reasonableness" set 

out in the section. Indeed, in light of those criteria, the present reference to the "ordinary 

person" would seem to be redundant 

It is proposed that in substitution for s 31(1) and (2) of Criminal Code (NT), the fault 

element of recklessness be dealt with in the following way: 

(1) A person does an act recklessly if 
that person foresees the act as a possible consequence of a basic 
action or actions voluntarily done by him or her; and 
that person takes the risk of doing that act; and 
that act occurs; and 
the taking of the risk is unreasonable. 

(2) A person makes an omission recklessly if 
that person foresees the omission as a possible consequence of his or her 
voluntary failure to perform a basic action or actions; and 
that person takes the risk of making that omission; and 
that omission occurs; and 
the taking of the risk is unreasonable. 

(3) A person is reckless as to the occurrence of an event if 
that person foresees the event as a possible consequence of his or her act 
or omission; and 
that person takes the risk of causing that event; and 
that event occurs; and 
the taking of the risk is unreasonable. 

(4) The taking of a risk is unreasonable if, in all the circumstances, including the risk 
of the act, omission or event occurring, its nature, and its social utility if any, the 
person should not have taken that risk. 545 

This definition, along with the proposed definition of "intention",546  is designed to assist 

triers of fact, under proper direction, to differentiate the fault elements of "intention" and 

"recklessness", and to guide the tribunal of fact as to what is required to satisfy the 

objective component of recklessness. 

144 This type of approach could be extended to the fault element of negligence. Section 154(1) of the 
Code, which creates an offence of negligence or negligent endangerment could also be formulated in 
a way that dispenses with the "ordinary person similarly circumstanced "test: 
"Any person who does or makes any act or omission that causes serious danger, actual or potential, 
to the lives, health or safety of the public or to any person (whether or not a member of the public) in 
circumstances where he or she should have clearly foreseen such danger and not have done or made 
that act or omission is guilty of a crime and is liable to imprisonment for 5 years." (emphasis added) 
This set of provisions would become s 1J 
See p  389. 
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The relationship between the foresight provisions and criminal complicity and 
common purpose 

As noted above, the "act" or "omission" which is foreseen in terms of s 31 may be that of 

another.547  That may arise out of the interaction between s 31 and the definition of "act", 

the common purpose provisions of the Code (ss 7 and 8), its accessory provisions (s 9) 
and the offences defined in Division 4 of Part 111. Possession of the relevant foresight 

may, in effect, incriminate a person by virtue of recklessness. At the same time s 31 

creates criminal liability for reckless "acts" (or "omissions") and recklessly caused "events" 

instigated by a single accused. 

Section 31 does not differentiate between the different situations that may give rise to 

criminal liability due to recklessness. The considerations that support recklessness as 

supplying a sufficient fault element for offences committed by a single accused may differ 
from the considerations that govern the extension of recklessness as a fault element to 

situations of complicity and common purpose.548  For that reason the general fault element 
of recklessness should be dealt with separately from any element of recklessness 

connected with the operation of the doctrines of complicity or common purpose.549  

Addressing the concerns raised by Justice Brennan in Breedon 

As noted earlier, Brennan J in R v Breedon expressed astonishment at the provisions of s 
31 His Honour's concern was that however much a person's act is intended or willed, if 
that person does not see what the results of that act are going to be, that person is going 

to be acquitted. Put another way, his Honour's concern focused upon the threshold of 
criminal responsibility established by s 31, namely that of recklessness. 

Although the threshold of criminal responsibility set by s 31 generally accords with the 

position at common law,551  s 31 departs from general common law fault principles in one 
very significant respect. At common law, there are a number of deviations from the 

general principle that requires a person to have committed the proscribed conduct 
elements of an offence either intentionally or recklessly. The major deviation for present 

purposes are offences for which negligence suffices as the fault element, the leading 

example being the crime of manslaughter.552  At common law manslaughter may be 

See nn 31 and 395, above. 
See for example the Criminal Law Officers Committee's consideration of the role that recklessness 
should play in the mental element of complicity and common purpose: the Committee's Final Report 
December 1992, p  87. 
See for example the approach taken by the Criminal Code (Cth), ss 11.2 and 11.3. 

550 See p391. 
551 The Laws of Australia, n 35 pars 217-220, pp  197-201. 
552 The other deviations are offences of partial mens rea, offences which do not have a recognised fault 

element but which permit a defence of honest and reasonable mistake of fact and offences of 
absolute liability: The Laws of Australia, n 35, pars 222-225, pp  202-205. 
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committed by non-intentional conduct, that is, by causing death through "criminal 
negligence".553  

By way of contrast, the threshold of criminal responsibility for the crime of manslaughter 

under the Criminal Code (NT) is fixed at recklessness: "the death must have been 

foreseen as a possible consequence of one's conduct and an ordinary person, similarly 

circumstanced, and having such foresight, would not have proceeded with the conduct".554  
Consequently, the provisions of s 31 exclude "liability for acts or events which were neither 
intended nor foreseen, therefore excluding some cases of killing by gross negligence 

which would amount to culpable homicide elsewhere". 555  The general fault provisions of s 
31, on their face, "critically limit the scope of liability".556  However, "much of the conduct 
which would amount to manslaughter in the other jurisdictions is dealt with under s 154 of 
the Criminal Code s 154 (NT)11.557  

The Laws of Australia, n 35, par 223, p  203. See also The Laws of Australia, n 280, par 3, p  10. 
"Criminal negligence" involves conduct which represents a gross departure from the standard of care 
of the reasonable person. See the definition of negligent manslaughter in Nydam v R [1977] V.R. 430 
at 445: 
"In order to establish manslaughter by criminal negligence, it is sufficient if the prosecution shows that 
the act which caused the death was done by the accused consciously and voluntarily, without any 
intention of causing death or grievous bodily harm but in circumstances which involved such a great 
falling short of the standard of care which a reasonable man would have exercised and which involved 
such a high risk that death or grievous bodily harm would follow that the doing of the act merited 
criminal punishment..." 
Haisbury's Laws of Australia (The Law Book Company, Sydney, 1996), Vol 10.3, par 130-3635, p 
248,063. 
The Laws of Australia, n 280, par 126, n 4, pp  155-156. 

556 The Laws of Australia, n 280, par 130, pp  159-160. 
Halsbury's Laws of Australia, n 280, par 130-3635 pp  248, 063 and 248065. 
See also The Laws of Australia, 280, par 3, p  11, n 7 where it is noted that given the limitations 
imposed by s 31, "reliance is typically placed on the offence of causing death by a dangerous act or 
omission under s 154 of the Code". 
See also The Laws of Australia, (The Law Book Company, Sydney, 1996) Vol 10.2, par 18, p  28: 
"The effect of this provision (ie s 154) is that an act occurring in another jurisdiction that would amount 
to manslaughter, may amount to the crime of dangerous act in the Northern Territory." 
See also The Laws of Australia, n 280, par 146, p  179: 
"The nearest equivalent to manslaughter by criminal negligence under the Criminal Code (NT) is the 
offence, established by s 154(1), of causing death by a dangerous act or omission. The offence is 
restricted to the situation where an ordinary person, similarly circumstanced, would have clearly 
foreseen the danger and not carried out the act or made the omission. There is no requirement of a 
gross departure from the appropriate standard of care and, as a result, the necessary degree of 
negligence falls short of that required to establish manslaughter by criminal negligence." 
A higher level of culpability is required in relation to common law manslaughter by criminal negligence 
than in the case of an offence contrary to s 154. In s 154 cases it is sufficient to prove serious 
"potential" danger to the "lives , health or safety" of the public which is to be contrasted with the 
standard required for manslaughter by gross negligence: Blokland n 40 at 77. 
See also the following observations made by Mildren J in Maurice v The Queen (1992) 2 NTLR 115 at 
128: 
"The distinction.....between manslaughter and dangerous acts causing death under the Code is 
similar to the distinction between reckless killing and negligent killing. As Howard, Criminal Law 415  ed 
at 52 puts it: 
'The distinction between reckless killing and negligent killing lies in the foresight that one's actions 
may cause death. Whereas this degree of foresight is essential for one's state of mind to amount to 
recklessness in relation to the death of V, negligence, by definition, excludes actual foresight of the 
forbidden consequences; for negligence is the failure to foresee what one ought to have foreseen.' 
The language of s 154 of the Code makes it clear that negligence in the sense in which that 
expression is understood in the law of tort is not enough. The reference to the standard of conduct in 
s154 of the Code is a reference to the standard of 'an ordinary person similarly circumstanced (who) 
would have clearly foreseen such danger and not have done or made that act or omission'. This is 
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Although s 31 makes objective foreseeability immaterial for the purposes of attributing 

criminal responsibility for acts, omissions and events under the Criminal Code (NT), and 
hence excludes liability for manslaughter by criminal negligence, that void is filled by the 

general endangerment provisions of s 154 of the Code. Notwithstanding the often 

problematical relationship between murder, manslaughter and s 154 under the Criminal 

Code (NT),558  the subsumption of manslaughter by criminal negligence under the 
provisions of s 154 helps to dissipate the concern expressed by Brennan J in Breedon as 
to the provisions of s 31. 

However, it would seem to be preferable to establish negligent manslaughter as a distinct 

species of homicide, as at common law and under the Queensland and Western 

Australian Criminal Codes.559  The adoption of such a model would overcome the 

theoretical and practical problems occasioned by the relegation of a traditionally distinct 
species of homicide to an offence of negligent endangerment. 

The establishment of subjective recklessness as the threshold of criminal responsibility in 

s 31 has the potential to lead to rather perverse outcomes if the physical elements of "act" 
(or "omission"), "event" and "state of affairs" are not adequately defined. Consider the 

factual situation in Lee v Richardson which was critically discussed in Part 2.560  If the fact 
of the dog not being under effective control was viewed as either part of the relevant "act" 
or as an "event" constituting the offence, rather than as a "state of things", then it would be 

open to an accused person to raise by way of an excuse pursuant to s 31 that he or she 
did not foresee the relevant "act" or "event" did not foresee they were committing an 

offence. The accused may have good prospects of being acquitted on the grounds of lack 
of the relevant foresight. However, the proposed set of definitions would ensure that the 

obviously a standard different from and higher than the standard of care expected of the reasonable 
man travelling on the Clapham Omnibus." 

558 The issues that can arise are discussed by Blokland, n 40 at 84-85. 
As observed by Blokland at 84, pursuant to s 318 of the Criminal Code (NT) , s 154 may be invoked 
as an alternative verdict to murder, manslaughter or any other offence against the person, when the 
accused person has been acquitted by reason of s 31 of the Code or intoxication. 
Blokland has argued (again at 84) that, at least in theory, it should be more difficult to be acquitted of 
an offence relying on s31(2) than being acquitted of an offence contrary to s 154 because 's 31(2) 
involves an assessment of both the subjective mental state of the accused and an objective test of the 
justification of the risk taken". The author suggests that "a conviction for dangerous act is inconsistent 
with an acquittal of the greater charge when the acquittal is based on s31 (2)". See n 557 in relation to 
the level of culpability required in s 154 cases. 
Blokland (at 85) also refers to some of the procedural issues arising out of the operation of s 318 of 
the Code: 
"The first is whether the jury can considers 154 outside of the grounds suggested in s 318. It has not 
been determined whether the jury can consider s 154 without first coming to a decision on the first 
count of the indictment, or whether, as in some murder/manslaughter cases the jury can move on to 
consider the alternative verdict without agreement on the first count." 
Under the Criminal Codes of Queensland and Western Australia the offence of manslaughter is 
constituted by either a combination of intentional violence with negligence respecting the resulting 
death or, in the absence of intentional violence, by a breach of one the duty-creating provisions of the 
Code coupled with negligence to the special degree which constitutes "criminal negligence" :Colviri, 
Linden and McKechnie, n 259, p  53. 

560 See pp  232-233. 
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fact of the dog not being under effective control would constitute a state of affairs which 

would be governed by the standard of objective reasonableness, and overcome the 

problems contemplated by Brennan J in Breedon. 

Justice Brennan's comments draw attention to a significant difference between the 

Northern Territory Code and the Criminal Codes of Queensland, Western Australia and 

Tasmania. The threshold of criminal responsibility under s 23 of the Queensland and 
Western Australian Codes and s 13 of the Tasmanian Code is set at objective 

negligence561  whereas the threshold established by s 31 of the Criminal Code (NT) is that 

of subjective recklessness. Furthermore, the structure of the Criminal Code (NT) lacks the 

relative symmetry of the other Codes. Under the primary general criminal responsibility 

provisions of the Queensland, Western Australia and Tasmania Codes562  objective 

foreseeability is set as the threshold of criminal responsibility for "events11563  whereas the 

secondary general provisions of those Codes564  establish objective reasonableness as the 

threshold in relation to a "state of things".565  By way of contrast, s 31 of the Criminal Code 

(NT) which sets subjective recklessness as the threshold for criminal responsibility is at 
odds with s 32 which establishes the threshold of criminal responsibility at objective 

reasonableness.566  

Although the approach to criminal responsibility encapsulated in s 23 of the Queensland 
and Western Australian Criminal codes and s 13 of the Tasmanian Criminal Codes 

561 The Laws of Australia, n 35, par 242, p  219. 
562 Criminal Code (Old) s 23; Criminal Code (WA) s 23; Criminal Code (Tas) s 13. 
563 It has been held that the defence of accident under s 23 of the Criminal Codes of Queensland and 

Western Australia and the defence of chance under s 13(1) of the Criminal Code (Tas) are available 
for an "event" which was neither foreseen nor foreseeable ValIance v The Queen (1961) 108 CLR 
Dixon CJ at 61, Kitto J at 65; Kaporonovski v The Queen (1973) 133 CLR 209, Gibbs J at 231-232; R 
v Kissier (1982) 7 A Crim R 171, Connolly J at 172; R v Falconer (1990) 171 CLR 30, Mason CJ, 
Brennan and McHugh JJ at 38; R v Van den Bemd (unreported CCA Old 30/10/92, 371 of 1992). 
The test for a defence based on accident or chance is that the "event" must have been neither a 
foreseen nor a foreseeable consequence of a person's actions: The Laws of Australia n 35, par 229, 
p 207. The clearest articulation of the test is to be found in the judgment of Gibbs J in Kaporonovski v 
The Queen (1973) 133 CLR 209 at 231: 
"It must now be regarded as settled that an event occurs by accident within the meaning of the rule if it 
was a consequence which was not in fact intended or foreseen by the accused and would not 
reasonably have been foreseen by any ordinary person." 
The effect of the accident provisions of s 23 of the Criminal Codes of Queensland and Western 
Australia and the chance provisions of s 13(1) of the Criminal Code (Tas) is to impose liability for 
negligence , in addition to recklessness : The Laws of Australia , n 35, par 215, p  195: .. ........the 
event must have been caused recklessly or negligently"; see also par 270, pp  249-250. 
Colvin, Linden and McKechnie make the following observation: 
"Negligence is the general threshold of criminal responsibility under the Queensland and Western 
Australian Codes. The defence of accident under s 23 of the (Old/WA) is excluded where the event 
was objectively foreseeable.....This effectively makes the absence of negligence the test for a 
defence of accident, because it is negligent to inflict an injury which is foreseeable.": Colvin, Linden 
and McKecknie, n 259 , p 310. 
Liability is determined by reference to an objective standard - if the ordinary person would have 
foreseen the relevant risk, then the accused presumably could have done so and can be judged at 
fault for the failure to do so: The Laws of Australia, n 35, par 236, pp  214-215. 
Criminal negligence is not required as at common law: see for example Nydam v R [1977] V.A 430. 

564 Criminal Code (Old) S 24; Criminal Code (WA) s 24;Criminal Code (Tas) s 14. 
565 The threshold is often incorrectly described in terms of objective negligence: see pp 57-60. 
566 This point is made by The Laws of Australia, n 35, par 245, p  221; though the commentary once 

again incorrectly states that s 32 takes objective negligence as the threshold of criminal responsibility. 
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contrasts sharply with contemporary common law principles of criminal responsibility, the 

model adopted by those provisions is fully justified from a jurisprudential perspective, and 

serious consideration should be given to replicating that approach under the Criminal 
Code (NT). 

The criminal law has tended to focus too much on knowledge of consequences as not 

merely a sufficient but also a necessary basis for the imputation of moral responsibility, 

and hence criminal responsibility. However, moral responsibility is imputed to those whose 

minds are blank as to specific possible consequences of their conduct.567  There is nothing 
unjust about imputing criminal responsibility to a person who possesses a culpable state 

of mind in which there is a failure to appreciate what ought to have been appreciated 
about the risks involved in one's conduct.568  

However, the question then arises as to what degree of negligence will attract criminal 
responsibility. Where negligence is the sole dimension of fault attaching to the proscribed 

conduct, as for example in the case of a negligent breach of one of the duty-creating 

provisions of the various criminal codes, then the threshold of criminal responsibility 

should be set at a very high degree of negligence, that is, "criminal negligence".569  If, 
however, the proscribed conduct consists, for example, of intentional violence combined 
with negligence which results in injury or death, then negligence should be sufficient to 
attract criminal responsibility 

A combination of intentional violence with negligence of any degree resulting in injury or 
death may be considered to provide a comparable degree of culpability to that involved in 
criminal negligence without intentional violence.570  

It really comes down to equivalent degrees of culpability which are assessed in light of the 
totality of a person's conduct and the consequences thereof. 

The incorporation of an element of objective foreseeability or negligence into the general 

fault provisions of s 23 of the Criminal Codes of Queensland and Western Australia, s 13 
of the Tasmanian Criminal Code and s 31 of the Northern Territory Code, is entirely 
compatible and symmetrical with the threshold of objective reasonableness established by 

the mistake of fact provisions of all the criminal codes, which may include an element of 
simple negligence. Serious consideration should be given to including an element of 

negligence in the general fault provisions of the Northern Territory Criminal Code in 
relation to criminal responsibility for "events". This would not preclude the definition of an 

567 See p 51. 
568 See again p 51. 

The standard of "criminal negligence" has been implied in the duty-creating provisions of the Codes: 
The Laws of Australia, n 35, par 270 p 250; see also R v Hodgetts [1990] 1 Qd R 456, Derrington J 
at 470-72. 

570 The Laws of Australia, n 35 par 270, p  250. 



offence prescribing a higher degree of negligence or, indeed, specifying an alternative 
fault element with respect to an "event".571  

It follows from the preceding discussion that proposed s 1 B(4)(ii)572  should be amended as 
follows to include a provision imposing criminal responsibility for negligently caused 
events: 

If the physical elements of the offence include 

(ii) an event, that event must have been intended or occurred as a result of 
recklessness or negligence. 

That general provision would need to be supplemented by a specific provision dealing with 
negligently caused events: 

A person is negligent as to the occurrence of an event if he or she fails to 
foresee its occurrence as a possible consequence of their conduct in 
circumstances where its occurrence was reasonably foreseeable.573  

The proposed provision would not preclude the creation of criminal liability for "criminal 

negligence". That concept could be defined in specific sections of the Code which create 
serious offences of negligence to which the general provision would not apply. For 
example, consideration could be given to the creation of an offence of negligent 
manslaughter.574  Furthermore, as pointed out earlier, in some cases involving the 
application of s 154 of the Code an "omission" has been confined to accord with the 

concept of "criminal negligence" while in other cases the section has been construed as 
creating an offence of negligent endangerment.575  The nature of the offence created by s 
154 could be elucidated by including in the definition of the offence an explicit element of 
"criminal negligence". In relation to the crime of manslaughter or an offence contrary to s 
154, the concept of "criminal negligence" could be defined along the Nydam lines576  or 
along the lines of the definition of "negligence" in s 5.5 of the Criminal Code (Cth),577  with 
some consideration being given to the abandonment of the "reasonable person" test.578  

571 A prime example is s 162 (1) (a) of the Code which creates the crime of murder. 
572 See pp  214 -215. 

This would become s 1K of the proposed amendments to the Code. 
574 See p  436. 
575 See p  365. 
576 Nydam v R [1977] VR 430 at 445. 
511 Section 5.5 provides: 

"A person is negligent with respect to a physical element of an offence if his or her conduct involves: 
such a great falling short of the standard of care that a reasonable person would exercise 

in the circumstances; and 
such a high risk that the physical element exists or will exist; 

that the conduct merits criminal punishment for the offence." 
578 For example, s 5.5 (a) of the Criminal Code might be amended as follows: 

11 such a great falling short of the standard of care that he or she should have exercised in the 
circumstances." 
This approach is consistent with the recommended treatment of the objective component of 
recklessness: see p  433. 
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K. THE ABSENCE OF AN HONEST AND REASONABLE MISTAKE OF FACT 

It was argued in Part 1 that s 32 of the Criminal Code (NT) is in effect a general mental 
fault element and should be expressed accordingly.579  

However, as the earlier analysis shows, there has been a misconception, based on 
somewhat ill-informed academic commentary, as to the true nature of this major fault 
element.58°  In particular, the view that s 32 establishes objective negligence as the 
threshold of criminal responsibility for a "state of things" cannot be sustained.581  
"Reasonable" is a term which is sui generis, and not dependent on the concept of 

negligence for extrapolation. Whether or not a particular belief is reasonable will depend 

upon all the circumstances. For a belief to be "reasonable" it must be based on reasonable 
grounds. According to Howard, this means that there must be grounds which would have 
led a reasonable person to such a belief.582  However, in light of the mounting criticisms of 
the hypothetical model of the " ordinary person" or the "reasonable person", it may be 
preferable to assess the reasonableness of the subject belief by an alternative standard or 
standards.583 

A number of standards might be applied in assessing the reasonableness or otherwise of 
a particular belief. In some cases, the reasonableness of the belief may simply depend 
upon whether the belief is consistent with ordinary human experience or within the limits of 

reason: a belief which is inconsistent with human reality or which is absurd is 
unreasonable. In other cases, the reasonableness of the belief will depend upon a number 

of circumstances: the nature of the belief, the sources and nature of the information upon 
which the belief is based and any evidence which tends to undermine the reasonableness 
of the held belief. These standards do not invoke the concept of negligence. Of course, 

there will be cases where a failure on the part of the accused to make reasonable inquiries 
as to the foundation of his or her belief may point to the unreasonableness of the held 
belief.584  Similarly, a failure to take proper care in assessing the accuracy of one's belief 
may expose the unreasonableness of the held belief.585  It is only in the two latter type of 
cases that negligence or the absence of due diligence may be found to be incompatible 
with the existence of a reasonable belief.586  But even in such cases, the reasonableness of 
the belief depends upon all of the surrounding circumstances, that is, the nature and 

extent of the inquiries and the steps taken to assess the accuracy of the held belief: the 

579 See pp  53-59 
580 See pp  57-59. 
581 See again pp 57-59. 
582 Howard n 286, pp  374-375. 
583 See the recommendations in relation to recklessness at p  433. 
584 See for example Handmer v Taylor [1971] VR 308. 

See p  59. 
586 See again p 59. 
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reasonableness of the belief has no conceptual dependence upon the concept of 

negligence. 

As noted earlier, s 32 of the Criminal Code (NT) does not prescribe intention, knowledge 

and recklessness as fault elements with respect to a "state of things" .587  However, 
because s 32 sets the threshold for criminal responsibility at the absence of an honest and 

reasonable mistaken belief, proof of intention, knowledge and recklessness with respect to 

a "state of things" would attract criminal responsibility for those offences which contain as 

one of their elements a "state of things". Each of those alternate states of mind are 

inconsistent with the presence of an honest and reasonable mistaken belief; and 

conversely probative of the absence of such a belief. Accordingly, proof of intention, 
knowledge or recklessness with respect to a "state of things" would satisfy the general 

fault provisions of s 32. The same observations apply to s lB (4) (iii), the proposed 

substitute for s 32.588  

It would, however, be open to the legislature to prescribe an alternative fault element, such 
as intention, recklessness or knowledge with respect to attendant circumstances or a state 

of affairs. The prescription of such a fault element would displace the proposed general 
fault elements in s lB (4). 

It is proposed that the absence of an honest and reasonable mistaken belief be defined in 
the following terms: 589 

For the purposes of s 1B(4)(iii), a person does not have an honest and reasonable 
mistaken belief with respect to attendant circumstances or a state of affairs if he or 
she 

holds no belief at all as to the existence of those circumstances or state of 
affairs; or 
does not genuinely hold a mistaken belief as to the existence of those 
circumstances of state of affairs; or 
knows of the existence of those circumstances or state of affairs; or 
has no reasonable grounds for any mistakenly held belief as to the existence of 
those circumstances or state of affairs. 

This definition is intended to reflect the true nature of the fault element created by s 

113(4)(iii). The first limb of the provision is intended to cover those situations where the 
accused has simply not thought about the matter at all or is ignorant of the existence of the 

attendant circumstances or state of affairs.590  The second limb is meant to cover the 

situation where the accused claims to have been acting under a mistaken belief, but it is 

proved that he or she, in fact, held no such belief.591  In most cases, a person in those 

587 See p  56. 
588 The proposed provision deals with the absence of an honest and reasonable mistaken belief as to 

attendant circumstances or a state of affairs. 
589 This provision would become s 1 L 

° See Fisse, n 276, pp  500-504. 
591 As to this aspect, see the analysis undertaken by Brennan J in He Kaw Teh (1985) 157 CLR 523 at 

582 which is discussed in Partl, p  55. See also p  59. 
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circumstances will be held to have known of the existence of the attendant circumstances 

or state of affairs. The third limb has been inserted to deal with those circumstances where 

the accused knows of the existence of the attendant circumstances or state of affairs 

without seeking to rely upon a mistaken belief as to the facts.592  The fourth and final limb 
addresses the objective component of the fault element which only comes into play when 

the trier of fact is satisfied that the accused held a mistaken belief as to the facts. 

The proposed definition is also intended to make it easier for judges to direct a jury as to 
the requirements of the fault element created by s 113(4)(iii). Similarly, it is designed to 

assist magistrates in directing themselves as to the appropriate law where the physical 
element of an offence is governed by that fault element. 

592 As to this limb, see again Brennan J's analysis in He Kaw Teh: Part 1, p  55. 
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RECOMMENDATIONS 

The purpose of this thesis has been to examine s 31 and associated provisions of the 

Criminal Code (NT). As presently structured, those provisions raise a number of 

fundamental issues relating to general principles of criminal responsibility. This thesis has 

offered possible solutions to those problems, which are designed to stimulate further 

investigation of those problematical areas of the Code and the ways in which those 
difficulties might be resolved at a legislative level - all with a view to improving the criminal 

law of the Northern Territory. As indicated in the Introduction,1  the proposals made by this 

thesis may have ramifications for improvement of the criminal law in other jurisdictions. 

For the sake of easy reference, the various recommended legislative changes are now set 
out in a consolidated form. 

A. The definition of the physical elements of an offence: s 1 

An "act" is not limited to a "basic action", and may include a "complex action": 

a "basic action" consists of a bodily movement or a sequence of bodily movements 
that are devoid of any intrinsic quality or character. 

a "complex action" consists of (a) a basic action; (b) those consequences which a 
basic action is apt to effect, which are inevitable and occur contemporaneously with 
the basic action and impart quality or character to the basic action and (c) those 
physical circumstances which are so closely connected with the basic action that they 

form part of the bodily movement or movements and which impart quality or 

character to the basic action. 

a "complex action" does not include an "event", "attendant circumstances" or a "state 
of affairs" which are defined hereinafter. 

In the case of an offence which also consists of an event the relevant act is the whole of 

the act which causes the event. That act does not include contemporaneous 
consequences over which a person is incapable of exercising physical control. 

An "act" does not include a "circumstance of aggravation". 

1  Seepagel. 
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A "circumstance of aggravation" is a circumstance which increases the maximum penalty 

for an offence. 

An "event" means the end result or the resultant harm caused by an act or an omission. 

An "omission" may consist of 

a failure to perform an act; or 
a failure to comply with a legal obligation to act; or 

a failure to achieve or maintain a state of affairs. 

"Attendant circumstances" are circumstances which accompany the doing of an act or the 
making of an omission. 

A "state of affairs" is a situation that may exist or occur by virtue of the doing of an act or 

the making of an omission or irrespective of the doing of any act or the making of any 

omission." 

B. The definition of an offence: s 1 

As a general rule, an "offence" consists of physical elements and fault elements. 

Note: in a very limited number of cases an offence will be constituted by a physical 
element alone: see subsection (2). 

(1) The physical elements of an offence may consist of: 

an act; or 
an omission; or 
an event; or 
attendant circumstances; or 

a state of affairs; or 
a combination thereof. 

(2) Voluntariness as defined below in s 1 G is a fault element of all offences 

except those offences whose definition expressly excludes voluntariness 

as a fault element. 

(3) Other fault elements of an offence may consist of: 

the general mental elements prescribed by s 1 B(4),(5) and (6); or 

any specific mental or fault element prescribed in the offence-creating provision; 

or 
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(iii) a combination thereof. 

A regulatory offence" is an offence which is declared to be regulatory. 

Note: under s 1 C the provisions of s 1 B (4),(5) and (6) do not apply to regulatory offences. 

C. Criminal responsibility for an offence: s 1A 

A person is criminally responsible for an offence if 

he or she commits an offence; and 

except in those cases where the defences of excuse or justification are expressly 

excluded, the commission of the offence is not justified or excused. 

D. General fault provisions: s lB 

(1) A person commits an offence if all of its physical elements are present and that 
person possesses all of the fault elements prescribed with respect to each of those 
physical elements. 

(2) If the physical elements of the offence include an act or an omission, that act or 

omission must be voluntary, in the absence of an express provision excluding 
voluntariness as a fault element. 

(3) If the physical elements of the offence include a state of affairs, that state of affairs 
must be voluntary, in the absence of an express provision excluding voluntariness as 
a fault element. 

(4) Subject to subsection (5), if the physical elements of the offence include: 
(I) an act or omission, that act or omission must either be intended or done or 

made recklessly; 
an event, that event must have either be intended or occur as a result of 

recklessness or negligence; 

attendant circumstances or a state of affairs, those circumstances or state of 

affairs must not be the subject of a reasonable mistaken belief which if true 
would have resulted in no offence being committed. 

(5) If the offence-creating provision prescribes a specific mental or fault element with 

respect to an act, omission, event or attendant circumstances or a state of affairs that 

mental or fault element will displace the fault element specified in subsection (4)(i), (ii) 

and (iii) and will apply to that physical element. 



E. The exclusion of regulatory offences and offences defined by Division 2 of Part 
Vi: siC 

Except for subsections (1), (2) and (3) s lB does not apply to regulatory offences and 
offences defined by Division 2 of Part Vi. 

F. Excuse and justification provisions: s 1 D 

The commission of an offence is justified or excused in any of the circumstances referred 
to in Divisions I and 2 of Part 11 of the Code. 

G. The presumption of voluntariness: s 1 E 

In the absence of evidence to the contrary, every person is presumed, as a matter of fact, 

to have the capacity to exercise mental control over their basic actions and any act 
done or any omission made by them is presumed, as a matter of fact, to have been 
voluntary; and 

to have the capacity to exercise mental control over a state of affairs and the 
existence of a state of affairs is presumed, as a matter of fact, to have been 
voluntary. 

H. Legal and evidential burdens of proof: s 1 F 

The prosecution bears a legal and evidential burden of proving every element of an 
offence. 

The defence bears an evidential burden in relation to any matter of excuse or 
justification. 

The prosecution bears a legal burden of disproving any matter of excuse or 

justification in respect of which the defendant has discharged the evidential burden. 
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I. Voluntary acts, omissions, events and states of affairs: s 1 G 

(1) An act is voluntary if at all relevant times the person who did the act is exercising 

mental control over the basic action or actions forming part of that act. 

(2) An omission, in terms of either a failure to act or a failure to comply with a legal 

obligation to act, is voluntary if at all relevant times the person who made the omission 

is exercising mental control over the basic action or actions that form part of the 
act which the person omitted to perform; or 

had the capacity to exercise mental control over such action or actions. 

(3) An omission, in terms of a failure to achieve or maintain a state of affairs, is voluntary 

if at all relevant times the person who made the omission is exercising mental 

control, or has the capacity to exercise mental control, over that state of affairs. 

(4) A state of affairs is voluntary if at all relevant times the person is exercising mental 

control, or has the capacity to exercise mental control, over that state affairs. 

(5) A person is exercising mental control, or has the capacity to exercise mental 

control, over a basic action if he or she is 
conscious; and 

suffering from no mental or physical disability or impediment preventing him or her 
from controlling and directing that basic action. 

(6) A person is exercising mental control, or has the capacity to exercise mental control, 
over a state of affairs if he or she is 

conscious; and 

suffering from no mental or physical disability or impediment preventing him or her 

from controlling and directing any basic actions, the performance or non-
performance of which are relevant to that state of affairs. 

J. Intended acts, omissions and events: s 1H 

(1) An act is intended by a person if 

the basic action or actions forming part of the act are voluntary; and 

the person meant to do the complex action constituting the act or knows that he or 
she is performing that complex action. 

(2) An omission, in terms of a failure to perform an act, is intended by a person if he or 
she 
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(I) voluntarily fails to perform the basic action or actions which form part of the act 

omitted to be done; and 

(ii) means not to do the complex action which goes to make up the act omitted to be 

done or knows that that complex action will not be performed. 

(3) An omission, in terms of a failure to achieve or maintain a state of affairs, is intended 
by a person if he or she 

voluntarily fails to achieve or maintain that state of affairs; and 

means to bring about that situation or knows that that situation will occur. 

(4) An event is intended by a person if the person means to bring it about or knows that it 
will occur. 

Meaning of "intention" in an offence-creating provision: s ii 

Where the word 'intend' or 'intended' appears in an offence-creating provision in 
relation to the causing of a specified event, that word shall, unless expressly defined 
otherwise, mean to bring about that event or know that that event will occur. 

Reckless acts, omissions and events: s 1J 

(1) A person does an act recklessly if 

that person foresees the act as a possible consequence of a basic action or 
actions voluntarily done by him or her; and 

that person takes the risk of doing that act;and 
that act occurs; and 
the taking of the risk is unreasonable. 

(2) A person makes an omission recklessly if 

that person foresees the omission as a possible consequence of his or her 
voluntary failure to perform a basic action or actions; and 

that person takes the risk of making that omission; and 
that omission occurs; and 

the taking of the risk is unreasonable. 

(3) A person is reckless as to the occurrence of an event if 

that person foresees the event as a possible consequence of his or her act or 
omission; and 

that person takes the risk of causing that event; and 

that event occurs; and 
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(iv) the taking of the risk is unreasonable. 

(4) The taking of a risk is unreasonable if, in all the circumstances, including 

the risk of the act, omission or event occurring, its nature, and its social 

utility if any, the person should not have taken that risk. 

Negligent events: s 1K 

A person is negligent as to the occurrence of an event if he or she fails to foresee its 

occurrence as a possible consequence of their conduct in circumstances where its 
occurrence was reasonably foreseeable. 

The absence of an honest and reasonable mistake of fact in relation to 
attendant circumstances or a state of affairs: s 1 L 

For the purposes of s 1B(4)(iii), a person does not have an honest and reasonable 
mistaken belief with respect to attendant circumstances or a state of affairs if he or she 

holds no belief at all as to the existence of those circumstances or state of affairs; or 

does not genuinely hold a mistaken belief as to the existence of those circumstances 

or state of affairs; or 

knows of the existence of those circumstances or state of affairs; or 

has no reasonable grounds for any mistakenly held belief as to the existence of those 

circumstances or state of affairs." 

0. Attempts, complicity, common purpose and innocent agency : s 2 

In lieu of present s2 of the Code specific provisions should be inserted, in the form of a 
new s 2, to cover attempts, complicity and common purpose and innocent agency similar 

to those which appear in ss 11 .1, 11.2 and 11.3 of the Criminal Code (Cth). 
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